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provided is endorsed by the Federal govern-
ment or is considered by the Federal govern-
ment to be superior to other products or
services.

(End of clause)

3452.227-72 Use and non-disclosure
agreement.

As prescribed in 3427.409, insert the
following clause in all contracts over
the simplified acquisition threshold,
and in contracts under the simplified
acquisition threshold as appropriate:

USE AND NON-DISCLOSURE AGREEMENT (MAR
2011)

(a) Except as provided in paragraph (b) of
this clause, proprietary data, technical data,
or computer software delivered to the Gov-
ernment with restrictions on use, modifica-
tion, reproduction, release, performance, dis-
play, or disclosure may not be provided to
third parties unless the intended recipient
completes and signs the use and non-disclo-
sure agreement in paragraph (c) of this
clause prior to release or disclosure of the
data.

(1) The specific conditions under which an
intended recipient will be authorized to use,
modify, reproduce, release, perform, display,
or disclose proprietary data or technical
data subject to limited rights, or computer
software subject to restricted rights must be
stipulated in an attachment to the use and
non-disclosure agreement.

(2) For an intended release, disclosure, or
authorized use of proprietary data, technical
data, or computer software subject to special
license rights, modify paragraph (c)(1)(iv) of
this clause to enter the conditions, con-
sistent with the license requirements, gov-
erning the recipient’s obligations regarding
use, modification, reproduction, release, per-
formance, display, or disclosure of the data
or software.

(b) The requirement for use and non-disclo-
sure agreements does not apply to Govern-
ment contractors that require access to a
third party’s data or software for the per-
formance of a Government contract that
contains the clause at 3452.227-73, Limita-
tions on the use or disclosure of Govern-
ment-furnished information marked with re-
strictive legends.

(c) The prescribed use and non-disclosure
agreement is:

Use and Non-Disclosure Agreement

The undersigned, [Insert Name], an author-
ized representative of the [Insert Company
Name], (which is hereinafter referred to as
the ‘“‘recipient’’) requests the Government to
provide the recipient with proprietary data,
technical data, or computer software (here-

3452.227-72

inafter referred to as ‘‘data’) in which the
Government’s use, modification, reproduc-
tion, release, performance, display, or disclo-
sure rights are restricted. Those data are
identified in an attachment to this agree-
ment. In consideration for receiving such
data, the recipient agrees to use the data
strictly in accordance with this agreement.

(1) The recipient shall—

(i) Use, modify, reproduce, release, per-
form, display, or disclose data marked with
Small Business Innovative Research (SBIR)
data rights legends only for government pur-
poses and shall not do so for any commercial
purpose. The recipient shall not release, per-
form, display, or disclose these data, without
the express written permission of the con-
tractor whose name appears in the restric-
tive legend (the contractor), to any person
other than its subcontractors or suppliers, or
prospective subcontractors or suppliers, who
require these data to submit offers for, or
perform, contracts with the recipient. The
recipient shall require its subcontractors or
suppliers, or prospective subcontractors or
suppliers, to sign a use and non-disclosure
agreement prior to disclosing or releasing
these data to such persons. Such an agree-
ment must be consistent with the terms of
this agreement.

(ii) Use, modify, reproduce, release, per-
form, display, or disclose proprietary data or
technical data marked with limited rights
legends only as specified in the attachment
to this agreement. Release, performance, dis-
play, or disclosure to other persons is not au-
thorized unless specified in the attachment
to this agreement or expressly permitted in
writing by the contractor.

(iii) Use computer software marked with
restricted rights legends only in performance
of contract number [insert contract number(s)].
The recipient shall not, for example, en-
hance, decompile, disassemble, or reverse en-
gineer the software; time share; or use a
computer program with more than one com-
puter at a time. The recipient may not re-
lease, perform, display, or disclose such soft-
ware to others unless expressly permitted in
writing by the licensor whose name appears
in the restrictive legend.

(iv) Use, modify, reproduce, release, per-
form, display, or disclose data marked with
special license rights legends [To be com-
pleted by the contracting officer. See para-
graph (a)(2) of this clause. Omit if none of
the data requested is marked with special li-
cense rights legends].

(2) The recipient agrees to adopt or estab-
lish operating procedures and physical secu-
rity measures designed to protect these data
from inadvertent release or disclosure to un-
authorized third parties.

(3) The recipient agrees to accept these
data ‘‘as is”’ without any Government rep-
resentation as to suitability for intended use
or warranty whatsoever. This disclaimer
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does not affect any obligation the Govern-
ment may have regarding data specified in a
contract for the performance of that con-
tract.

(4) The recipient may enter into any agree-
ment directly with the contractor with re-
spect to the use, modification, reproduction,
release, performance, display, or disclosure
of these data.

(5) The recipient agrees to indemnify and
hold harmless the Government, its agents,
and employees from every claim or liability,
including attorneys fees, court costs, and ex-
penses arising out of, or in any way related
to, the misuse or unauthorized modification,
reproduction, release, performance, display,
or disclosure of data received from the Gov-
ernment with restrictive legends by the re-
cipient or any person to whom the recipient
has released or disclosed the data.

(6) The recipient is executing this agree-
ment for the benefit of the contractor. The
contractor is a third party beneficiary of
this agreement who, in addition to any other
rights it may have, is intended to have the
rights of direct action against the recipient
or any other person to whom the recipient
has released or disclosed the data, to seek
damages from any breach of this agreement,
or to otherwise enforce this agreement.

(7) The recipient agrees to destroy these
data, and all copies of the data in its posses-
sion, no later than 30 days after the date
shown in paragraph (8) of this agreement, to
have all persons to whom it released the data
do so by that date, and to notify the con-
tractor that the data have been destroyed.

(8) This agreement shall be effective for
the period commencing with the recipient’s
execution of this agreement and ending upon
[Insert Date]. The obligations imposed by this
agreement shall survive the expiration or
termination of the agreement.

[Insert business name.]

Recipient’s Business Name

[Have representative sign.]

Authorized Representative

[Insert date.]

Date

[Insert name and title.]

Representative’s Typed Name and Title

(End of clause)

3452.227-73 Limitations on the use or
disclosure of Government-furnished
information marked with restric-
tive legends.

As prescribed in 3427.409, insert the
following clause in all contracts of
third party vendors who require access
to Government-furnished information
including other contractors’ technical

48 CFR Ch. 34 (10-1-24 Edition)

data, proprietary information, or soft-
ware:

LIMITATIONS ON THE USE OR DISCLOSURE OF
GOVERNMENT-FURNISHED INFORMATION
MARKED WITH RESTRICTIVE LEGENDS (MAR
2011)

(a) For contracts under which data are to
be produced, furnished, or acquired, the
terms limited rights and restricted rights are
defined in the rights in data—general clause
(FAR 52.227-14).

(b) Proprietary data, technical data, or
computer software provided to the con-
tractor as Government-furnished informa-
tion (GFI) under this contract may be sub-
ject to restrictions on use, modification, re-
production, release, performance, display, or
further disclosure.

(1) Proprietary data with legends that serve to
restrict disclosure or use of data. The con-
tractor shall use, modify, reproduce, per-
form, or display proprietary data received
from the Government with proprietary or re-
strictive legends only in the performance of
this contract. The contractor shall not,
without the express written permission of
the party who owns the data, release, or dis-
close such data or software to any person.

(2) GFI marked with limited or restricted
rights legends. The contractor shall use, mod-
ify, reproduce, perform, or display technical
data received from the Government with
limited rights legends or computer software
received with restricted rights legends only
in the performance of this contract. The con-
tractor shall not, without the express writ-
ten permission of the party whose name ap-
pears in the legend, release or disclose such
data or software to any person.

(3) GFI marked with specially negotiated li-
cense rights legends. The contractor shall use,
modify, reproduce, release, perform, or dis-
play proprietary data, technical data, or
computer software received from the Gov-
ernment with specially negotiated license
legends only as permitted in the license.
Such data or software may not be released or
disclosed to other persons unless permitted
by the license and, prior to release or disclo-
sure, the intended recipient has completed
the use and non-disclosure agreement. The
contractor shall modify paragraph (c)(1)(iii)
of the use and non-disclosure agreement
(3452.227-72) to reflect the recipient’s obliga-
tions regarding use, modification, reproduc-
tion, release, performance, display, and dis-
closure of the data or software.

(¢) Indemnification and creation of third
party beneficiary rights.

(1) The contractor agrees to indemnify and
hold harmless the Government, its agents,
and employees from every claim or liability,
including attorneys fees, court costs, and ex-
penses, arising out of, or in any way related
to, the misuse or unauthorized modification,
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