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PART 1600—DEFINITIONS

AUTHORITY: 42 U.S.C. 2996g(e).

§1600.1 Definitions.

As used in these regulations, chapter
XVI, unless otherwise indicated, the
term—

Act means the Legal Services Cor-
poration Act, Pub. L. 93-355 (1974), as
amended, Pub. L. 95-222 (1977), 42 U.S.C.
2996-29961.

Appeal means any appellate pro-
ceeding in a civil action as defined by
law or usage in the jurisdiction in
which the action is filed.

Attorney means a person who provides
legal assistance to eligible clients and
who is authorized to practice law in
the jurisdiction where assistance is
rendered.

Control means the direct or indirect
ability to determine the direction of
management and policies or to influ-
ence the management or operating
policies of another organization to the
extent that an arm’s-length trans-
action may not be achieved.

Corporation means the Legal Services
Corporation established under the Act.

Corporation funds or LSC funds means
any funds appropriated to LSC by Con-
gress to carry out the purposes of the
Legal Services Corporation Act of 1974,
42 U.S.C. 2996 et seq., as amended.

Director of a recipient means a person
directly employed by a recipient in an
executive capacity who has overall
day-to-day responsibility for manage-
ment of operations by a recipient.

Eligible client means any person deter-
mined to be eligible for legal assistance
under the Act, these regulations or
other applicable law.

Employee means a person employed
by the Corporation or by a recipient, or
a person employed by a subrecipient
whose salary is paid in whole or in
major part with funds provided by the
Corporation.

Fee generating case means any case or
matter which, if undertaken on behalf
of an eligible client by an attorney in
private practice, reasonably may be ex-
pected to result in a fee for legal serv-
ices from an award to a client from
public funds or from an opposing party.

Financial assistance means annualized
funding from the Corporation granted
under section 1006(a)(1)(A) for the di-
rect delivery of legal assistance to eli-
gible clients.

Legal assistance means the provisions
of any legal services consistent with
the purposes and provisions of the Act
or other applicable law.

Non-LSC funds means any funds that
are not Corporation funds or LSC
funds.

Outside practice of law means the pro-
visions of legal assistance to a client
who is not eligible to receive legal as-
sistance from the employer of the at-
torney rendering assistance, but does
not include, among other activities,
teaching, consulting, or performing
evaluations.

Political means that which relates to
engendering public support for or oppo-
sition to candidates for public office,
ballot measures, or political parties,
and would include publicity or propa-
ganda used for that purpose.

President means the President of the
Corporation.

Public funds means the funds received
directly or indirectly from the Cor-
poration or a Federal, State, or local
government or instrumentality of a
government.

Recipient means any grantee or con-
tractor receiving financial assistance
from the Corporation under section
1006(a)(1)(A) of the Act.

Staff attorney means an attorney
more than one half of whose annual
professional income is derived from the
proceeds of a grant from the Legal
Services Corporation or is received
from a recipient, subrecipient, grantee,
or contractor that limits its activities
to providing legal assistance to clients
eligible for assistance under the Act.

Tribal funds means funds received
from an Indian tribe or from a private
foundation for the benefit of an Indian
tribe.

[49 FR 21327, May 21, 1984, as amended at 51
FR 24827, July 9, 1986; 82 FR 37337, Aug. 10,
2017]

PART 1601 [RESERVED]
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Pt. 1602

PART 1602—PROCEDURES FOR DIS-
CLOSURE OF INFORMATION
UNDER THE FREEDOM OF INFOR-
MATION ACT

Sec.
1602.1
1602.2

Purpose.

Definitions.

1602.3 Policy.

1602.4 Records published in the Federal Reg-
ister.

1602.5 Public reading room.

1602.6 Procedures for use of public reading
room.

1602.7 Index of records.

1602.8 Requests for records.

1602.9 Timing and responses to requests for
records.

1602.10 Exemptions for withholding records.

1602.11 Officials authorized to grant or deny
requests for records.

1602.12 Denials.

1602.13 Appeals of denials.

1602.14 Fees.

1602.15 Submitter’s rights process.

AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 81 FR 91039, Dec. 16, 2016, unless
otherwise noted.

§1602.1 Purpose.

This part contains the rules and pro-
cedures the Legal Services Corporation
(LSC) follows in making records avail-
able to the public under the Freedom of
Information Act.

§1602.2 Definitions.

(a) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, LSC will look to the use to
which a requester will put the docu-
ments requested. When LSC has rea-
sonable cause to doubt the requester’s
stated use of the records sought, or
where the use is not clear from the re-
quest itself, it will seek additional
clarification before assigning the re-
quest to a category.

(b) Confidential commercial information
means records provided to LSC by a
submitter that arguably contain mate-
rial exempt from release under Exemp-
tion 4 of the FOIA, 5 U.S.C. 552(b)(4).
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(c) Duplication means the process of
making a copy of a requested record
pursuant to this part in a form appro-
priate for release in response to a FOIA
request.

(d) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate or graduate
higher education, or an institution of
professional or vocational education
which operates a program or programs
of scholarly research.

(e) FOIA means the Freedom of Infor-
mation Act, 5 U.S.C. 552.

(f) LSC means the Legal Services Cor-
poration. Unless explicitly stated oth-
erwise, LiSC includes the Office of In-
spector General.

(g) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis and which
is operated solely for the purpose of
conducting scientific research, the re-
sults of which are not intended to pro-
mote any particular product or indus-
try.

(h) Office refers to the Office of Legal
Affairs and/or the Office of Inspector
General (OIG).

(i) Person includes an individual,
partnership, corporation, association,
or public or private organization other
than LSC or a Federal agency.

(j) Records are any type of informa-
tion made or received by LSC or the
OIG for purposes of transacting LSC or
OIG business and preserved by LSC or
the OIG (either directly or maintained
by a third party under contract to LSC
or the OIG for records management
purposes) regardless of form (e.g., paper
or electronic, formal or informal, cop-
ies or original) as evidence of LSC’s or
OIG’s organization, functions, policies,
decisions, procedures, operations, or
other activities of LLSC or the OIG or
because the record has informational
value.

(k) Representative of the news media
means any person or entity that gath-
ers information of potential interest to
a segment of the public, uses its edi-
torial skills to turn the raw materials
into a distinct work, and distributes
that work to an audience. In this
clause, the term ‘‘news’ means infor-
mation that is about current events or
that would be of current interest to the
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public. Examples of news media enti-
ties are television or radio stations
broadcasting to the public at large and
publishers of periodicals (but only if
such entities qualify as disseminators
of “news’) who make their products
available for purchase or subscription
or by free distribution to the general
public. These examples are not all-in-
clusive. Moreover, as methods of news
delivery evolve (for example, the adop-
tion of the electronic dissemination of
newspapers through telecommuni-
cations services), such alternative
media shall be considered to be news
media entities. A freelance journalist
shall be regarded as working for a news
media entity if the journalist can dem-
onstrate a solid basis for expecting
publication through that entity,
whether or not the journalist is actu-
ally employed by the entity. A publica-
tion contract would present a solid
basis for such an expectation. LSC may
also consider the past publication
record of the requester in making such
a determination.

(1) Review means the process of exam-
ining documents located in response to
a request to determine whether any
portion of any such document is ex-
empt from disclosure. It also includes
processing any such documents for dis-
closure. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

(m) Rule means the whole or a part of
an LSC statement of general or par-
ticular applicability and future effect
designed to implement, interpret, or
prescribe law or policy or describing
the organization, procedure, or prac-
tice requirements of LLSC.

(n) Search means the process of look-
ing for and retrieving records that are
responsive to a request for records. It
includes page-by-page or line-by-line
identification of material within docu-
ments and also includes reasonable ef-
forts to locate and retrieve information
from records maintained in electronic
form or format. Searches may be con-
ducted manually or by automated
means and will be conducted in the
most efficient and least expensive man-
ner.

(0) Submitter means any person or ap-
plicant for funds who provides con-

§1602.5
fidential commercial information to
LSC.

§1602.3 Policy.

LSC will make records concerning its
operations, activities, and business
available to the public to the max-
imum extent reasonably possible. LSC
will withhold records from the public
only in accordance with the FOIA and
this part. LSC will disclose records
otherwise exempt from disclosure
under the FOIA when LSC does not
reasonably foresee that disclosure
would harm an interest protected by an
exemption and disclosure is not prohib-
ited by law or protected under Exemp-
tion 3.

§1602.4 Records published in the Fed-
eral Register.

LSC routinely publishes in the FED-
ERAL REGISTER information on its basic
structure and operations necessary to
inform the public how to deal effec-
tively with LSC. LSC will make rea-
sonable efforts to currently update
such information, which will include
basic information on LSC’s location,
functions, rules of procedure, sub-
stantive rules, statements of general
policy, and information regarding how
the public may obtain information,
make submittals or requests, or obtain
decisions.

§1602.5 Public reading room.

(a) LSC will maintain a public read-
ing room at its offices at 3333 K St.
NW., Washington, DC 20007. This room
will be supervised and will be open to
the public during LSC’s regular busi-
ness hours. Procedures for use of the
public reading room are described in
§1602.6. LSC also maintains an elec-
tronic public reading room that may be
accessed at http:/www.lsc.gov/about-lsc/
foia/foia-electronic-public-reading-room.

(b) Subject to the limitation stated
in paragraph (c) of this section, LSC
will make available for public inspec-
tion in its electronic public reading
room the records described in 5 U.S.C.
562(a)(2).

(c) Records required by FOIA to be
available in the public reading room
may be exempt from mandatory disclo-
sure pursuant to 5 U.S.C. 552(b). LSC
will not make such records available in
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the public reading room. LLSC may edit
other records maintained in the read-
ing room by redacting details about in-
dividuals to prevent clearly unwar-
ranted invasions of personal privacy. In
such cases, LLSC will attach a full ex-
planation of the redactions to the
record. LSC will indicate the extent of
the redactions unless doing so would
harm an interest protected by the ex-
emption under which the redactions
are made. If technically feasible, LSC
will indicate the extent of the
redactions at the place in the record
where the redactions were made.

§1602.6 Procedures for use of public
reading room.

(a) A person who wishes to inspect or
copy records in the public reading
room should arrange a time in advance,
by telephone or letter request made to
the Office of Legal Affairs, Legal Serv-
ices Corporation, 3333 K Street NW.,
Washington, DC 20007 or by email to
FOIA@lsc.gov.

(1) In appropriate circumstances,
LSC will advise persons making tele-
phonic requests to use the public read-
ing room that a written request would
aid in the identification and expedi-
tious processing of the records sought.

(2) Written requests should identify
the records sought in the manner pro-
vided in §1602.8(b) and should request a
specific date for inspecting the records.

(b) LSC will advise the requester as
promptly as possible if, for any reason,
it is not feasible to make the records
sought available on the date requested.

(c) A computer terminal and printer
are available upon request in the public
reading room for accessing Electronic
Reading Room records.

§1602.7 Index of records.

LSC will maintain and make avail-
able for public inspection in an elec-
tronic format a current index identi-
fying any matter within the scope of
§1602.4 and §1602.5(b).

§1602.8 Requests for records.

(a) LSC will make its records
promptly available, upon request, to
any person in accordance with this sec-
tion, unless:

(1) the FOIA requires the records to
be published in the FEDERAL REGISTER
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(§1602.4) or to be made available in the
public reading room (§1602.5); or

(2) LLSC determines that such records
should be withheld and are exempt
from mandatory disclosure under the
FOIA and §1602.10.

(b)(1) Requests for LSC records. All re-
quests for LISC records must be clearly
marked Freedom of Information Act
Request and shall be addressed to the
FOIA Analyst, Office of Legal Affairs,
Legal Services Corporation, 3333 K
Street NW., Washington, DC 20007.
Email requests shall be sent to
FOIA@lsc.gov. Requests for LSC
Records may also be made online using
the FOIA Request Electronic Submis-
sion Form located at http:/www.lsc.gov/
about-lsc/foia.

(2) Requests for Office of Inspector Gen-
eral records. All requests for records
maintained by the OIG must be clearly
marked Freedom of Information Act
Request and shall be addressed to the
FOIA Officer, Office of Inspector Gen-
eral, Legal Services Corporation, 3333 K
Street NW., Washington, DC 20007.
Email requests shall be sent to
FOIA@oig.lsc.gov.

(3) Any request not marked and ad-
dressed as specified in this section will
be so marked by LiSC personnel as soon
as it is properly identified, and will be
forwarded immediately to the appro-
priate Office. A request improperly ad-
dressed will be deemed to have been re-
ceived as in accordance with §1602.9
only when it has been received by the
appropriate Office. Upon receipt of an
improperly addressed request, the Chief
FOIA Officer, Office of Inspector Gen-
eral Legal Counsel or their designees
shall notify the requester of the date
on which the time period began.

(c) A request must reasonably de-
scribe the records requested so that
employees of LSC who are familiar
with the subject area of the request are
able, with a reasonable amount of ef-
fort, to determine which particular
records are within the scope of the re-
quest. Before submitting their re-
quests, requesters may contact LSC’s
or OIG’s FOIA Analyst or FOIA Public
Liaison to discuss the records they
seek and to receive assistance in de-
scribing the records. If LSC determines
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that a request does not reasonably de-
scribe the records sought, LSC will in-
form the requester what additional in-
formation is needed or why the request
is otherwise insufficient. Requesters
who are attempting to reformulate or
modify their request may discuss their
request with LSC’s or OIG’s FOIA Ana-
lyst or FOIA Public Liaison. If a re-
quest does not reasonably describe the
records sought, LLSC’s response to the
request may be delayed.

(d) To facilitate the location of
records by LSC, a requester should try
to provide the following kinds of infor-
mation, if known:

(1) The specific event or action to
which the record refers;

(2) The unit or program of LLSC that
may be responsible for or may have
produced the record;

(3) The date of the record or the date
or period to which it refers or relates;

(4) The type of record, such as an ap-
plication, a grant, a contract, or a re-
port;

(5) Personnel of LLSC who may have
prepared or have knowledge of the
record;

(6) Citations to newspapers or publi-
cations which have referred to the
record.

(e) Requests may specify the pre-
ferred form or format (including elec-
tronic formats) for the records sought.
LSC will provide records in the form or
format indicated by the requester to
the extent such records are readily re-
producible in the requested form or for-
mat. LSC reserves the right to limit
the number of copies of any document
that will be provided to any one re-
quester or to require that special ar-
rangements for duplication be made in
the case of bound volumes or other
records representing unusual problems
of handling or reproduction.

(f) Requesters must provide contact
information, such as their phone num-
ber, email address, and/or mailing ad-
dress, to assist LSC in communicating
with them and providing released
records.

(g) LSC is not required to create a
record or to perform research to satisfy
a request.

(h) Any request for a waiver or reduc-
tion of fees should be included in the
FOIA request, and any such request

§1602.9

should indicate the grounds for a waiv-
er or reduction of fees, as set out in
§1602.14(g).

§1602.9 Timing and responses to re-
quests for records.

(a)(1) Upon receiving a request for
LSC or Inspector General records under
§1602.8, the Chief FOIA Officer, Office
of Inspector General Legal Counsel or
their designees shall make an initial
determination of whether to comply
with or deny such request. The Chief
FOIA Officer, Office of Inspector Gen-
eral Legal Counsel or their designees
will send the determination to the re-
quester within 20 business days after
receipt of the request and will notify
the requester of their right to seek as-
sistance from an LSC FOIA Public Li-
aison.

(2) The 20-day period under paragraph
(a)(1) of this section shall commence on
the date on which the request is first
received by the appropriate Office, but
in no event later than 10 working days
after the request has been received by
either the Office of Legal Affairs or the
Office of Inspector General. The 20-day
period shall not be tolled by the Office
processing the request except that the
processing Office may make one re-
quest to the requester for information
pursuant to paragraph (b) of this sec-
tion and toll the 20-day period while

(i) It is awaiting such information
that it has reasonably requested from
the requester under this section; or

(ii) It communicates with the re-
quester to clarify issues regarding fee
assessment.

In either case, the processing Office’s
receipt of the requester’s response to
such a request for information or clari-
fication ends the tolling period.

(b) Consultation. When records origi-
nated with the Office processing the re-
quest, but contain within them infor-
mation of interest to another Office or
Federal agency, the Office processing
the request should typically consult
with that other entity prior to making
a release determination.

(c) Referral. (1) If the processing Of-
fice determines that the other Office or
Federal agency is best able to deter-
mine whether to disclose the record,
the processing Office will typically
refer the responsibility for responding
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to the request for that record to the
other Office or Federal agency. Ordi-
narily, the Office that originated the
record is presumed to be the best Office
to make the disclosure determination.
However, if the Offices or Federal agen-
cy jointly agree that the processing Of-
fice is in the best position to respond
regarding the record, then the record
may be released by the processing Of-
fice after consultation with the other
Office or Federal agency.

(2) Whenever a referral occurs, the
processing Office must document the
referral, maintain a copy of the record
that it refers, and notify the requester
of the referral, informing the requester
of the name(s) of the Office or Federal
agency to which the record was re-
ferred, including that Office’s or Fed-
eral agency’s FOIA contact informa-
tion.

(d)A) In unusual circumstances, as
specified in paragraph (d)(3) of this sec-
tion, LSC may extend the time limit
for up to 10 working days by written
notice to the requester setting forth
the reasons for such extension and the
date on which LSC expects to send its
determination.

(2) LLSC may also provide an oppor-
tunity to the requester to narrow the
request. In addition, to aid the re-
quester, LSC shall make available a
FOIA Public Liaison, who shall assist
in the resolution of any disputes be-
tween the requester and LSC, and shall
notify the requester of his right to seek
dispute resolution services from the
U.S. National Archives and Records
Administration’s Office of Government
Information Services.

(3) Unusual circumstances. As used in
this part, unusual circumstances are
limited to the following, but only to
the extent reasonably necessary for the
proper processing of the particular re-
quest:

(i) The need to search for and collect
the requested records from establish-
ments that are separate from the office
processing the request;

(ii) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(iii) The need for consultation, which
shall be conducted with all practicable
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speed, with another Office, Federal
agency, or organization having a sub-
stantial interest in the determination
of the request.

(c)(1) When the processing Office can-
not send a determination to the re-
quester within the applicable time
limit, the Chief FOIA Officer, Office of
the Inspector General Legal Counsel,
or their designees shall inform the re-
quester of the reason for the delay, the
date on which the processing Office ex-
pects to send its determination, and
the requester’s right to treat the delay
as a denial and to appeal to LSC’s
President or Inspector General, in ac-
cordance with §1602.13, or to seek dis-
pute resolution services from a FOIA
Public Liaison or the Office of Govern-
ment Information Services.

(2) If the processing Office has not
sent its determination by the end of
the 20-day period or the last extension
thereof, the requester may deem the
request denied, and exercise a right of
appeal in accordance with §1602.13, or
seek dispute resolution services from
LSC’s or OIG’s FOIA Public Liaison or
the National Archives and Records Ad-
ministration’s Office of Government
Information Services. The Chief FOIA
Officer, Office of Inspector General
Legal Counsel, or their designees may
ask the requester to forego appeal until
a determination is made.

(d) After the processing Office deter-
mines that a request will be granted,
LSC or the OIG will act with due dili-
gence in providing a substantive re-
sponse.

(e)(1) Expedited treatment. Requests
and appeals will be taken out of order
and given expedited treatment when-
ever the requester demonstrates a com-
pelling need. A compelling need means:

(i) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual;

(ii) An urgency to inform the public
about an actual or alleged LSC activity
and the request is made by a person
primarily engaged in disseminating in-
formation;

(iii) The loss of substantial due proc-
ess rights; or
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(iv) A matter of widespread and ex-
ceptional media interest raising ques-
tions about LSC’s integrity which may
affect public confidence in LLSC.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time. For a prompt determination, a
request for expedited processing must
be properly addressed and marked and
received by LSC pursuant to §1602.8.

(3) A requester who seeks expedited
processing must submit a statement
demonstrating a compelling need and
explaining in detail the basis for re-
questing expedited processing. The re-
quester must certify that the state-
ment is true and correct to the best of
the requester’s knowledge and belief.

(4) Within 10 calendar days of receiv-
ing a request for expedited processing,
the Chief FOIA Officer, Office of In-
spector General Legal Counsel or their
designees shall decide whether to grant
the request and shall notify the re-
quester of the decision. If a request for
expedited treatment is granted, the re-
quest shall be given priority and shall
be processed as soon as practicable. If a
request for expedited processing is de-
nied, the requester may appeal in writ-
ing to LSC’s President or Inspector
General in the format described in
§1602.13(a). Any appeal of a denial for
expedited treatment shall be acted on
expeditiously by LSC.

§1602.10 Exemptions for withholding
records.

(a) LSC shall—

(1) Withhold information under this
section only if—

(i) LLSC reasonably foresees that dis-
closure would harm an interest pro-
tected by an exemption described in
paragraph (b); or

(ii) Disclosure is prohibited by law;
and

(2)(1) Consider whether partial disclo-
sure of information is possible when-
ever LLSC determines that a full disclo-
sure of a requested record is not pos-
sible; and

(ii) Take reasonable steps necessary
to segregate and release nonexempt in-
formation;

(b) LSC may withhold a requested
record from public disclosure only if

§1602.10

one or more of the following exemp-
tions authorized by the FOIA apply:

(1)(i) Matter that is specifically au-
thorized under criteria established by
an Executive order to be kept secret in
the interest of national defense or for-
eign policy; and

(ii) Is in fact properly classified pur-
suant to such Executive Order;

(2) Matter that is related solely to
the internal personnel rules and prac-
tices of LSC;

(3) Matter that is specifically ex-
empted from disclosure by statute
(other than the exemptions under FOIA
at 5 U.S.C. 552(b)), provided that such
statute requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue, or establishes particular criteria
for withholding, or refers to particular
types of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memoranda or letters that would not
be available by law to a party other
than an agency in litigation with LSC,
provided that the deliberative process
privilege shall not apply to records cre-
ated 256 years or more before the date
on which the records were requested;

(6) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, includ-
ing enforcing the Legal Services Cor-
poration Act or any other law, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person or a re-
cipient of a right to a fair trial or an
impartial adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution that furnished infor-
mation on a confidential basis, and in
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the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Matter that is contained in or re-
lated to examination, operating, or
condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(c) In the event that one or more of
the exemptions in paragraph (b) of this
section applies, any reasonably seg-
regable portion of a record shall be pro-
vided to the requester after redaction
of the exempt portions. The amount of
information redacted and the exemp-
tion under which the redaction is being
made shall be indicated on the released
portion of the record, unless doing so
would harm the interest protected by
the exemption under which the redac-
tion is made. If technically feasible,
the amount of information redacted
and the exemption under which the re-
daction is being made shall be indi-
cated at the place in the record where
the redaction occurs.

(d) No requester shall have a right to
insist that any or all of the techniques
in paragraph (c) of this section should
be employed in order to satisfy a re-
quest.

(e) Records that may be exempt from
disclosure pursuant to paragraph (b) of
this section may be made available at
the discretion of the LSC official au-
thorized to grant or deny the request
for records, after appropriate consulta-
tion as provided in §1602.11. LSC will
disclose records otherwise exempt from
disclosure under the FOIA when LSC
does not reasonably foresee that disclo-
sure would harm an interest protected
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by an exemption and disclosure is not
prohibited by law or protected under
Exemption 3.

§1602.11 Officials authorized to grant
or deny requests for records.

(a) The Chief FOIA Officer, Office of
Inspector General Legal Counsel or
their designees are authorized to grant
or deny requests under this part. In the
absence of an Office of Inspector Gen-
eral Legal Counsel, the Inspector Gen-
eral shall name a designee who will be
authorized to grant or deny requests
under this part and who will perform
all other functions of the Office of In-
spector General Legal Counsel under
this part.

(b)(1) The Chief FOIA Officer or des-
ignee shall consult with the Office of
Inspector General ILegal Counsel or
designee prior to granting or denying
any request for records or portions of
records which originated with the OIG,
or which contain information which
originated with the OIG, but which are
maintained by other components of
LSC.

(2) The Office of Inspector General
Legal Counsel or designee shall consult
with the Chief FOIA Officer or designee
prior to granting or denying any re-
quest for records or portions of records
which originated with any component
of LSC other than the OIG, or which
contain information which originated
with a component of LLSC other than
the OIG, but which are maintained by
the OIG.

§1602.12 Denials.

(a) A denial of a written request for a
record that complies with the require-
ments of §1602.8 shall be in writing and
shall include the following:

(1) A reference to the applicable ex-
emption or exemptions in §1602.10(b)
upon which the denial is based;

(2) An explanation of how the exemp-
tion applies to the requested records;

(3) A statement explaining why it is
deemed unreasonable to provide seg-
regable portions of the record after de-
leting the exempt portions;

(4) An estimate of the volume of re-
quested matter denied unless providing
such estimate would harm the interest
protected by the exemption under
which the denial is made;
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(5) The name and title of the person
or persons responsible for denying the
request;

(6) An explanation of the right to ap-
peal the denial and of the procedures
for submitting an appeal, as described
in §1602.13, including the address of the
official to whom appeals should be sub-
mitted; and

(7) An explanation of the right of the
requester to seek dispute resolution
services from a FOIA Public Liaison or
the Office of Government Information
Services.

(b) Whenever LSC makes a record
available subject to the deletion of a
portion of the record, such action shall
be deemed a denial of a record for pur-
poses of paragraph (a) of this section.

(c) All denials shall be treated as
final opinions under §1602.5(b).

§1602.13 Appeals of denials.

(a) Any person whose written request
has been denied is entitled to appeal
the denial within 90 days of the date of
the response by writing to the Presi-
dent of LLSC or, in the case of a denial
of a request for OIG records, the In-
spector General, at the mailing or
email addresses given in §1602.8(b)(1)
and (2). The envelope and letter or
email appeal should be clearly marked:
“Freedom of Information Appeal.” An
appeal need not be in any particular
form, but should adequately identify
the denial, if possible, by describing
the requested record, identifying the
official who issued the denial, and pro-
viding the date on which the denial was
issued.

(b) No personal appearance, oral ar-
gument, or hearing will ordinarily be
permitted on appeal of a denial. Upon
request and a showing of special cir-
cumstances, however, this limitation
may be waived and an informal con-
ference may be arranged with the
President, Inspector General or their
designees for this purpose.

(c)(1) The decision of the President or
the Inspector General on an appeal
shall be in writing and, in the event
the denial is in whole or in part upheld,
shall contain an explanation responsive
to the arguments advanced by the re-
quester, the matters described in
§1602.12(a)(1) through (4), and the provi-
sions for judicial review of such deci-
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sion under 5 U.S.C. 552(a)(4). The deci-
sion must also notify the requester of
the dispute resolution services offered
by the National Archives and Records
Administration’s Office of Government
Information Systems as a non-exclu-
sive alternative to litigation. A re-
quester may contact the Office of Gov-
ernment Information Services in any of
the following ways:

(i) Office of Government Information
Services, National Archives and
Records Administration, 8601 Adelphi
Road—OGIS, College Park, MD 20740.

(ii) ogis.archives.gov.

(iii) Email: ogis@nara.gov.

(iv) Telephone: 202-741-5770.

(v) Facsimile: 202-741-5769.

(vi) Toll-free: 1-877-684-6448.

(2) Dispute resolution through the Of-
fice of Government Information Serv-
ices is a voluntary process. If LSC
agrees to participate in the dispute res-
olution services provided by the Office
of Government Information Services, it
will actively engage in the process in
an attempt to resolve the dispute.

(d) LSC will send its decision to the
requester within 20 business days after
receipt of the appeal, unless an addi-
tional period is justified due to unusual
circumstances, as described in §1602.9,
in which case LSC may extend the time
limit for up to 10 working days by writ-
ten notice to the requester setting
forth the reasons for such extension
and the date on which LSC expects to
send its determination. The decision of
the President or the Inspector General
shall constitute the final action of
LSC. All such decisions shall be treated
as final opinions under §1602.5(b)(1).

(e) On an appeal, the President or
designee shall consult with the OIG
prior to reversing in whole or in part
the denial of any request for records or
portions of records which originated
with the OIG, or which contain infor-
mation which originated with the OIG,
but which are maintained by LSC. The
Inspector General or designee shall
consult with the President prior to re-
versing in whole or in part the denial
of any request for records or portions
of records which originated with LSC,
or which contain information which
originated with LSC, but which are
maintained by the OIG.
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§1602.14 Fees.

(a) LSC will not charge fees for infor-
mation routinely provided in the nor-
mal course of doing business.

(b)(1) When records are requested for
commercial use, LSC shall limit fees to
reasonable standard charges for docu-
ment search, review, and duplication.

(2) LSC shall not assess any search
fees (or if the requester is a representa-
tive of the news media, duplication
fees) if LLSC has failed to comply with
the time limits set forth in §1602.9 and
no unusual circumstances, as defined
in that section apply.

(3)(Q) If LLSC has determined that un-
usual circumstances as defined in
§1602.9 apply and LSC has provided
timely written notice to the requester
in accordance with §1602.9, a failure de-
scribed in paragraph (2) is excused for
an additional 10 days. If LLSC fails to
comply with the extended time limit,
LSC may not assess any search fees
(or, if the requester is a representative
of the news media, duplication fees) ex-
cept as provided in paragraphs
(a)(3)(ii)—(iii) of this section.

(ii) If LSC has determined that un-
usual circumstances as defined in
§1602.9 apply and more than 5,000 pages
are necessary to respond to the re-
quest, LLSC may charge search fees or
duplication fees if LLSC has provided a
timely written notice to the requester
in accordance with §1602.9 and LSC has
discussed with the requester via writ-
ten mail, electronic mail, or telephone
(or made not less than three good faith
attempts to do so) how the requester
could effectively limit the scope of the
request in accordance with §1602.9.

(iii) If a court has determined that
exceptional circumstances exist, as de-
fined by the FOIA, a failure to comply
with the time limits shall be excused
for the length of time provided by the
court order.

(c) When records are sought by a rep-
resentative of the news media or by an
educational or mnon-commercial sci-
entific institution, LLSC shall limit fees
to reasonable standard charges for doc-
ument duplication after the first 100
pages; and

(d) For all other requests, LSC shall
limit fees to reasonable standard
charges for search time after the first 2
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hours and duplication after the first 100
pages.

(e) The schedule of charges and fees
for services regarding the production
or disclosure of the Corporation’s
records is as follows:

(1) Manual search for and review of
records will be charged as follows:

(i) Administrative fee: $22.35/hour;

(i1) Professional fee: $66.26/hour;

(iii) Charges for search and review
time less than a full hour will be billed
by quarter-hour segments;

(2) Duplication by paper copy: 35 cents
per page;

(3) Duplication by other methods: ac-
tual charges as incurred;

(4) Packing and mailing records: no
charge for regular mail;

(b) Express mail: actual charges as in-
curred.

(f) LSC may charge for time spent
searching even if it does not locate any
responsive records or it withholds the
records located as exempt from disclo-
sure.

(g) Fee waivers. A requester may seek
a waiver or reduction of the fees estab-
lished under paragraph (e) of this sec-
tion. A fee waiver or reduction request
will be granted where LSC has deter-
mined that the requester has dem-
onstrated that disclosure of the infor-
mation is in the public interest because
it is likely to contribute significantly
to public understanding of the oper-
ations of LLSC and is not primarily in
the commercial interest of the re-
quester.

(1) In order to determine whether dis-
closure of the information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of LLSC, LLSC shall consider the fol-
lowing four factors:

(i) The subject of the request: Whether
the subject of the requested records
concerns ‘‘the operations or activities
of LLSC.” The subject of the requested
records must concern identifiable oper-
ations or activities of LLSC, with a con-
nection that is direct and clear, not re-
mote or attenuated.

(ii) The informative value of the infor-
mation to be disclosed: Whether the dis-
closure is ‘‘likely to contribute” to an
understanding of LLSC operations or ac-
tivities. The requested records must be
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meaningfully informative about LSC
operations or activities in order to be
likely to contribute to an increased
public understanding of those oper-
ations or activities. The disclosure of
information that is already in the pub-
lic domain, in either a duplicative or a
substantially identical form, would not
be likely to contribute to such under-
standing where nothing new would be
added to the public’s understanding.

(iii) The contribution to an under-
standing of the subject by the public like-
ly to result from disclosure: Whether dis-
closure of the requested records will
contribute to ‘‘public understanding.”
The disclosure must contribute to a
reasonably broad audience of persons
interested in the subject, as opposed to
the personal interest of the requester.
A requester’s expertise in the subject
area and ability and intention to effec-
tively convey information to the public
shall be considered. LLSC shall presume
that a representative of the news
media will satisfy this consideration.

(iv) The significance of the contribution
to public understanding: Whether the
disclosure is likely to contribute ‘‘sig-
nificantly’ to public understanding of
LSC operations or activities. The dis-
closure must enhance the public’s un-
derstanding of the subject in question
to a significant extent.

(2) In order to determine whether dis-
closure of the information is not pri-
marily in the commercial interest of
the requester, LSC will consider the
following two factors:

(1) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure. LSC shall consider any
commercial interest of the requester
(with reference to the definition of
commercial use in this part) or of any
person on whose behalf the requester
may be acting, that would be furthered
by the requested disclosure.

(ii) The primary interest in disclosure:
Whether the magnitude of the identi-
fied commercial interest is sufficiently
large, in comparison with the public in-
terest in disclosure, that disclosure is
“primarily”’ in the commercial interest
of the requester. A fee waiver or reduc-
tion is justified where the public inter-
est is of greater magnitude than is any
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identified commercial interest in dis-
closure. LSC ordinarily shall presume
that where a news media requester has
satisfied the public interest standard,
the public interest will be the interest
primarily served by disclosure to that
requester. Disclosure to data brokers
or others who merely compile and mar-
ket government information for direct
economic return shall not be presumed
primarily to serve a public interest.

(3) Where LLSC has determined that a
fee waiver or reduction request is justi-
fied for only some of the records to be
released, LLSC shall grant the fee waiv-
er or reduction for those records.

(4) Requests for fee waivers and re-
ductions shall be made in writing and
must address the factors listed in this
paragraph as they apply to the request.

(h) Requesters must agree to pay all
fees charged for services associated
with their requests. LSC will assume
that requesters agree to pay all
charges for services associated with
their requests up to $25 unless other-
wise indicated by the requester. For re-
quests estimated to exceed $25, LSC
will consult with the requester prior to
processing the request, and such re-
quests will not be deemed to have been
received by LSC until the requester
agrees in writing to pay all fees
charged for services. LSC will also
make available its FOIA Public Liai-
son or other FOIA professional to as-
sist any requester in reformulating a
request to meet the requester’s needs
at a lower cost.

(i) No requester will be required to
make an advance payment of any fee
unless:

(1) The requester has previously
failed to pay a required fee within 30
days of the date of billing, in which
case an advance deposit of the full
amount of the anticipated fee together
with the fee then due plus interest ac-
crued may be required (and the request
will not be deemed to have been re-
ceived by LSC until such payment is
made); or

(2) LLSC determines that an estimated
fee will exceed $250, in which case the
requester shall be notified of the
amount of the anticipated fee or such
portion thereof as can readily be esti-
mated. Such notification shall be
transmitted as soon as possible, but in
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any event within five working days of
receipt by LSC, giving the best esti-
mate then available. The notification
shall offer the requester the oppor-
tunity to confer with appropriate rep-
resentatives of LLSC for the purpose of
reformulating the request so as to
meet the needs of the requester at a re-
duced cost. The request will not be
deemed to have been received by LSC
for purposes of the initial 20-day re-
sponse period until the requester
makes a deposit on the fee in an
amount determined by LSC.

(j) Interest may be charged to those
requesters who fail to pay the fees
charged. Interest will be assessed on
the amount billed, starting on the 31st
day following the day on which the
billing was sent. The rate charged will
be as prescribed in 31 U.S.C. 3717.

(k) If LLSC reasonably believes that a
requester or group of requesters is at-
tempting to break a request into a se-
ries of requests for the purpose of evad-
ing the assessment of fees, LSC shall
aggregate such requests and charge ac-
cordingly. Likewise, LSC will aggre-
gate multiple requests for documents
received from the same requester with-
in 45 days.

§1602.15 Submitter’s rights process.

(a) When LSC receives a FOIA re-
quest seeking the release of confiden-
tial commercial information, LSC shall
provide prompt written notice of the
request to the submitter in order to af-
ford the submitter an opportunity to
object to the disclosure of the re-
quested confidential commercial infor-
mation. The notice shall reasonably de-
scribe the confidential commercial in-
formation requested, inform the sub-
mitter of the process required by para-
graph (b) of this section, and provide a
reasonable time period for the sub-
mitter to respond.

(b) If a submitter who has received
notice of a request for the submitter’s
confidential commercial information
wishes to object to the disclosure of
the confidential commercial informa-
tion, the submitter must provide LSC
within the time period set forth in the
notice, a detailed written statement
identifying the information which it
objects. The submitter must send its
objections to the Office of Legal Affairs

45 CFR Ch. XVI (10-1-24 Edition)

or, if it pertains to Office of Inspector
General records, to the Office of In-
spector General, and must specify the
grounds for withholding the informa-
tion under FOIA or this part. In par-
ticular, the submitter must dem-
onstrate why the information is com-
mercial or financial information that
is privileged or confidential. If the sub-
mitter fails to respond to the notice
from LSC within the time period speci-
fied in the notice, LSC will deem the
submitter to have no objection to the
disclosure of the information.

(c) Upon receipt of written objection
to disclosure by a submitter, LSC shall
consider the submitter’s objections and
specific grounds for withholding in de-
ciding whether to release the disputed
information. Whenever LSC decides to
disclose information over the objection
of the submitter, LSC shall give the
submitter written notice which shall
include:

(1) A description of the information
to be released and a notice that LSC
intends to release the information;

(2) A statement of the reason(s) why
the submitter’s request for withholding
is being rejected; and

(3) A specified disclosure date, which
must be a reasonable time after the no-
tice.

(d) The requirements of this section
shall not apply if:

(1) LLSC determines upon initial re-
view of the requested confidential com-
mercial information that the requested
information should not be disclosed;

(2) The information has been pre-
viously published or officially made
available to the public; or

(3) Disclosure of the information is
required by statute (other than FOIA)
or LLSC’s regulations.

(e) Whenever a requester files a law-
suit seeking to compel disclosure of a
submitter’s information, LSC shall
promptly notify the submitter.

(f) Whenever LSC provides a sub-
mitter with notice and opportunity to
oppose disclosure under this section,
LSC shall notify the requester that the
submitter’s rights process under this
section has been triggered. Likewise,
whenever a submitter files a lawsuit
seeking to prevent the disclosure of the
submitter’s information, LSC shall no-
tify the requester.

452



Legal Services Corporation

PART 1603—TESTIMONY BY EM-
PLOYEES AND PRODUCTION OF
DOCUMENTS IN PROCEEDINGS
WHERE THE UNITED STATES IS NOT
A PARTY

Sec.
1603.1 Scope, purpose, and applicability.
1603.2 Definitions.

1603.3 What is LLSC’s policy on presentation
of testimony and production of docu-
ments?

1603.4 How does a person request voluntary
testimony from an employee?

1603.5 How will LLSC respond to a request for
expert testimony from an employee?
1603.6 How will LLSC respond to a subpoena

for documents?

1603.7 When will LSC certify the authen-
ticity of records?

1603.8 Does this part give individuals any
rights?

AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 83 FR 17087, April 18, 2018, unless
otherwise noted.

§1603.1 Scope, purpose, and applica-
bility.

(a) This part sets forth rules to be
followed when a litigant requests an
employee of the Legal Services Cor-
poration (LSC), including LSC’s Office
of the Inspector General (OIG), to pro-
vide testimony in a deposition, trial, or
other similar proceeding concerning in-
formation acquired in the course of
performing official duties or because of
such person’s official capacity with
LSC. This part also sets forth proce-
dures for the handling of subpoenas for
documents and other requests for docu-
ments in the possession of LSC or the
OIG, and for the processing of requests
for certification of copies of docu-
ments.

(b) It is LLSC’s policy to provide infor-
mation, data, and records to non-fed-
eral litigants to the same extent and in
the same manner that they are made
available to the public. When subject
to the jurisdiction of a court or other
tribunal presiding over litigation be-
tween non-federal parties, LSC will fol-
low all applicable procedural and sub-
stantive rules relating to the produc-
tion of information, data, and records
by a non-party. The availability of LSC
employees to testify in litigation not
involving federal parties is governed by
LSC’s policy to maintain strict impar-
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tiality with respect to private litigants
and to minimize the disruption of offi-
cial duties.

(c) This part applies to state, local,
and tribal judicial, administrative, and
legislative proceedings, and to federal
judicial and administrative pro-
ceedings.

(d) This part does not apply to:

(1) Any civil or criminal proceedings
to which LSC is a party.

(2) Congressional requests or sub-
poenas for testimony or documents.

(3) Consultative services and tech-
nical assistance provided by LSC in
carrying out its normal program ac-
tivities.

(4) Employees serving as expert wit-
nesses in connection with professional
and consultative services as approved
outside activities. In cases where em-
ployees are providing such outside
services, they must state for the record
that the testimony represents their
own views and does not necessarily rep-
resent the official position of LLSC.

(5) Employees making appearances in
their private capacity in legal or ad-
ministrative proceedings that do not
relate to LLSC, such as cases arising out
of traffic accidents, crimes, domestic
relations, etc., and not involving pro-
fessional and consultative services.

(6) Any civil or criminal proceedings
in State court brought on behalf of
LSC.

(7) Any criminal proceeding brought
as a result of a referral for prosecution
by the OIG or by any other Inspector
General in connection with a case
worked jointly with the OIG.

§1603.2 Definitions.

(a) Certify means to authenticate offi-
cial LSC documents.

(b) Employee means current and
former LSC employees, including tem-
porary employees, OIG employees, and
members of the Board of Directors and
its Committees.

(c) LSC means the Legal Services
Corporation. Unless explicitly stated
otherwise, LLSC includes the OIG.

(d) Testify and testimony include in-
person, oral statements before a court,
legislative or administrative body and
statements made pursuant to deposi-
tions, interrogatories, declarations, af-
fidavits, or other formal participation.
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§1603.3 What is LSC’s policy on pres-
entation of testimony and produc-
tion of documents?

In any proceedings to which this part
applies, no employee may provide tes-
timony or produce documents con-
cerning information acquired in the
course of performing official duties or
because of the person’s official rela-
tionship with LSC unless authorized by
the General Counsel or the OIG Legal
Counsel pursuant to this part based on
his or her determination that compli-
ance with the request would promote
LSC’s objectives.

§1603.4 How does a person request
voluntary testimony from an em-
ployee?

(a) All requests for testimony by an
employee in his or her official capac-
ity, except employees of OIG described
in paragraph (b) of this section, and
not subject to the exceptions set forth
in §1603.1(d) of this part must be in
writing and addressed to the General
Counsel.

(b) All requests for testimony by an
employee of the OIG must be in writing
and addressed to the OIG Legal Coun-
sel.

(c) Requests must state the nature of
the requested testimony, why the in-
formation sought is unavailable by any
other means, and the reasons why the
testimony would be in the interest of
LSC.

§1603.5 How will LSC respond to a re-
quest for expert testimony from an
employee?

No employee shall serve as an expert
witness in any proceeding described in
§1603.1(c) of this part or before a court
or agency of the United States unless
the General Counsel or the OIG Legal
Counsel authorizes the employee’s par-
ticipation.

§1603.6 How will LSC respond to a
subpoena for documents?

(a) Whenever a subpoena com-
manding the production of any LSC
record has been served upon an em-
ployee, the employee shall refer the
subpoena to the General Counsel or the
OIG Legal Counsel, as appropriate. The
General Counsel or the OIG Legal
Counsel shall determine whether the
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subpoena is legally sufficient, whether
the subpoena was properly served, and
whether the issuing court or other tri-
bunal has jurisdiction over LSC. If the
General Counsel or the OIG Legal
Counsel determines that the subpoena
satisfies all three factors, LSC shall
comply with the terms of the subpoena
unless LSC takes affirmative action to
modify or quash the subpoena in ac-
cordance with Fed. R. Civ. P. 45 (¢).

(b) If a subpoena commanding the
production of any record served upon
an employee is determined by the Gen-
eral Counsel or the OIG Legal Counsel
to be legally insufficient, improperly
served, or from a tribunal not having
jurisdiction, LSC shall deem the sub-
poena a request for records under the
Freedom of Information Act. LSC shall
handle the subpoena pursuant to the
rules governing public disclosure estab-
lished in 45 CFR part 1602.

(c) If the General Counsel or the OIG
Legal Counsel denies approval to com-
ply with a subpoena for testimony or
has not acted by the return date, the
employee will be directed to appear at
the stated time and place, unless ad-
vised by the General Counsel or the
OIG Legal Counsel that responding to
the subpoena would be inappropriate.
The employee will be directed to
produce a copy of these regulations and
respectfully decline to testify or
produce any documents on the basis of
these regulations.

§1603.7 When will LSC certify the au-
thenticity of records?

Upon request, LSC will certify the
authenticity of copies of records that
are to be disclosed. The requesting
party will be responsible for reasonable
fees for copying and certification.

§1603.8 Does this part give individuals
any rights?

This part is intended only to provide
a process for receipt and processing of
private litigants’ requests for LSC doc-
uments and testimony. It does not, and
may not be relied upon, to create a
right or benefit, substantive or proce-
dural, enforceable at law by a party
against LSC.
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PART 1604—OUTSIDE PRACTICE OF
LAW

Sec.

1604.1
1604.2
1604.3
1604.4
1604.5

Purpose.

Definitions.

General policy.

Permissible outside practice.
Compensation.

1604.6 TUse of recipient resources.
1604.7 Court appointments.

AUTHORITY: 42 U.S.C. 2996e(b)(3), 2996e(d)(6),
29961(a)(4), 2996g(e).

SOURCE: 68 FR 67377, Dec. 2, 2003, unless
otherwise noted.

§1604.1 Purpose.

This part is intended to provide guid-
ance to recipients in adopting written
policies relating to the outside practice
of law by recipients’ full-time attor-
neys. Under the standards set forth in
this part, recipients are authorized, but
not required, to permit attorneys, to
the extent that such activities do not
hinder fulfillment of their overriding
responsibility to serve those eligible
for assistance under the Act, to engage
in pro bono legal assistance and com-
ply with the reasonable demands made
upon them as members of the Bar and
as officers of the Court.

§1604.2 Definitions.

As used in this part—

(a) Full-time attorney means an attor-
ney who is employed full-time by a re-
cipient in legal assistance activities
supported in major part by the Cor-
poration, and who is authorized to
practice law in the jurisdiction where
assistance is provided.

(b) Outside practice of law means the
provision of legal assistance to a client
who is not receiving that legal assist-
ance from the employer of the full-
time attorney rendering assistance,
but does not include court appoint-
ments except where specifically stated
or the performance of duties as a Judge
Advocate General Corps attorney in
the United States armed forces re-
serves.

(c) Court appointment means an ap-
pointment in a criminal or civil case
made by a court or administrative
agency under a statute, rule or prac-
tice applied generally to attorneys
practicing in the court or before the
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administrative agency where the ap-
pointment is made.

§1604.3 General policy.

(a) A recipient shall adopt written
policies governing the outside practice
of law by full-time attorneys that are
consistent with the LLSC Act, this part
and applicable rules of professional re-
sponsibility.

(b) A recipient’s policies may permit
the outside practice of law by full-time
attorneys only to the extent allowed
by the LISC Act and this part, but may
impose additional restrictions as nec-
essary to meet the recipient’s respon-
sibilities to clients.

§1604.4 Permissible outside practice.

A recipient’s written policies may
permit a full-time attorney to engage
in a specific case or matter that con-
stitutes the outside practice of law if:

(a) The director of the recipient or
the director’s designee determines that
representation in such case or matter
is consistent with the attorney’s re-
sponsibilities to the recipient’s clients;

(b) Except as provided in §1604.7, the
attorney does not intentionally iden-
tify the case or matter with the Cor-
poration or the recipient; and

(c) The attorney is—

(1) Newly employed and has a profes-
sional responsibility to close cases
from a previous law practice, and does
so on the attorney’s own time as expe-
ditiously as possible; or

(2) Acting on behalf of him or herself,
a close friend, family member or an-
other member of the recipient’s staff;
or

(3) Acting on behalf of a religious,
community, or charitable group; or

(4) Participating in a voluntary pro
bono or legal referral program affili-
ated with or sponsored by a bar asso-
ciation, other legal organization or re-
ligious, community or charitable
group.

§1604.5 Compensation.

(a) Except as provided in paragraph
(b) of this section and §1604.7(a), a re-
cipient’s written policies shall not per-
mit a full-time attorney to receive any
compensation for the outside practice
of law.
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(b) A recipient’s written policies
which permit a full-time attorney who
meets the criteria set forth in
§1604.4(c)(1) to engage in the outside
practice of law shall permit full-time
attorneys to seek and receive personal
compensation for work performed pur-
suant to that section.

§1604.6 Use of recipient resources.

(a) For cases undertaken pursuant to
§1604.4(c)(1), a recipient’s written poli-
cies may permit a full-time attorney to
use de minimis amounts of the recipi-
ent’s resources for permissible outside
practice if necessary to carry out the
attorney’s professional responsibilities,
as long as the recipient’s resources,
whether funded with Corporation or
private funds, are not used for any ac-
tivities for which the use of such funds
is prohibited.

(b) For cases undertaken pursuant to
§1604.4(c)(2) through (4), a recipient’s
written policies may permit a full-time
attorney to use limited amounts of the
recipient’s resources for permissible
outside practice if necessary to carry
out the attorney’s professional respon-
sibilities, as long as the recipient’s re-
sources, whether funded with Corpora-
tion or private funds are not used for
any activities for which the use of such
funds is prohibited.

§1604.7 Court appointments.

(a) A recipient’s written policies may
permit a full-time attorney to accept a
court appointment if the director of
the recipient or the director’s designee
determines that:

(1) Such an appointment is consistent
with the recipient’s primary responsi-
bility to provide legal assistance to eli-
gible clients in civil matters;

(2) The appointment is made and the
attorney will receive compensation for
the court appointment under the same
terms and conditions as are applied
generally to attorneys practicing in
the court where the appointment is
made; and

(3) Subject to the applicable law and
rules of professional responsibility, the
attorney agrees to remit to the recipi-
ent any compensation received.

(b) A recipient’s written policies may
permit a full-time attorney to use pro-
gram resources to undertake represen-
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tation pursuant to a court appoint-
ment.

(c) A recipient’s written policies may
permit a full-time attorney to identify
the recipient as his or her employer
when engaged in representation pursu-
ant to a court appointment.

(d) If, under the applicable State or
local court rules or practices or rules
of professional responsibility, legal
services attorneys are mandated to
provide pro bono legal assistance in ad-
dition to the attorneys’ work on behalf
of the recipient’s clients, the recipi-
ent’s written policies shall treat such
legal assistance in the same manner as
court appointments under paragraphs
(a)(1), (a)(3), (b) and (c) of this section,
provided that the policies may only
permit mandatory pro bono activities
that are not otherwise prohibited by
the LSC Act, applicable appropriations
laws, or LSC regulation.

PART 1605—APPEALS ON BEHALF
OF CLIENTS

Sec.

1605.1 Purpose.

1605.2 Definition.

1605.3 Review of Appeals.

AUTHORITY: Secs. 1007(a)(7),
U.S.C. 2996f(a)(7), 2996g(e).

SOURCE: 41 FR 18513, May b5, 1976, unless
otherwise noted.

1008(e), 42

§1605.1 Purpose.

This part is intended to promote effi-
cient and effective use of Corporation
funds. It does not apply to any case or
matter in which assistance is not being
rendered with funds provided under the
Act.

§1605.2 Definition.

Appeal means any appellate pro-
ceeding in a civil action as defined by
law or usage in the jurisdiction in
which the action is filed.

§1605.3 Review of Appeals.

The governing body of a recipient
shall adopt a policy and procedure for
review of every appeal to an appellate
court taken from a decision of any
court or tribunal. The policy adopted
shall

(a) Discourage frivolous appeals, and
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(b) Give appropriate consideration to
priorities in resource allocation adopt-
ed by the governing body, or required
by the Act, or Regulations of the Cor-
poration; but

(c) Shall not interfere with the pro-
fessional responsibilities of an attorney
to a client.

PART 1606—TERMINATION, LIMITED
REDUCTION OF FUNDING, AND
DEBARMENT PROCEDURES; RE-
COMPETITION

Sec.

1606.1 Purpose.

1606.2 Definitions.

1606.3 Grounds for a termination or a lim-
ited reduction of funding.

1606.4 Grounds for debarment.

1606.5 Procedures.

1606.6 Preliminary determination and final
decision.

1606.7 Corrective action, informal con-
ference, review of written materials, and
final decision.

1606.8 Hearing for a termination or debar-
ment.

1606.9 Recommended decision for a termi-
nation or debarment.

1606.10 Final decision for a termination, de-
barment, or limited reduction of funding.

1606.11 Qualifications on hearing proce-
dures.

1606.12 Time and waiver.

1606.13 Interim and termination funding; re-
programming, implementation.

1606.14 Recompetition.

AUTHORITY: 42 U.S.C. 2996e(b)(1), 2996f(a)(3),
and 2996f(d); Pub. L. 105-119, Title V, Secs.
501(b) and (c), 502, 503, and 504, 111 Stat. 2440,
2510-12; Pub. L. 104-134, Title V, Sec. 503(f),
110 Stat. 1321, 1321-53.

SOURCE: 78 FR 10093, Feb. 13, 2013, unless
otherwise noted.

§1606.1 Purpose.

The purpose of this rule is to:

(a) Ensure that the Corporation is
able to take timely action to deal with
incidents of substantial noncompliance
by recipients with a provision of the
LSC Act, the Corporation’s appropria-
tions act or other law applicable to
LSC funds, a Corporation rule, regula-
tion, guideline or instruction, or the
terms and conditions of the recipient’s
grant or contract with the Corpora-
tion;

(b) Provide timely and fair due proc-
ess procedures, proportional to the pro-
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posed action, when the Corporation has
made a preliminary decision to termi-
nate a recipient’s LSC grant or con-
tract, to debar a recipient from receiv-
ing future LSC awards of financial as-
sistance, or to impose a limited reduc-
tion in funding; and

(c) Ensure that scarce funds are pro-
vided to recipients who can provide the
most effective and economical legal as-
sistance to eligible clients.

(d) None of the following actions are
subject to the procedures or require-
ments of this part:

(1) A reduction of funding required by
law, including but not limited to a re-
duction in, or rescission of, the Cor-
poration’s appropriation that is appor-
tioned among all recipients of the same
class in proportion to their current
level of funding;

(2) A reduction or deduction of LSC
support for a recipient under the Cor-
poration’s fund balance regulation at
45 CFR part 1628;

(3) A recovery of disallowed costs
under the Corporation’s regulation on
costs standards and procedures at 45
CFR part 1630;

(4) A withholding of funds pursuant
to the Corporation’s Private Attorney
Involvement rule at 45 CFR part 1614.

§1606.2 Definitions.

For the purposes of this part:

Corporation, when used to refer to de-
cisions by the Legal Services Corpora-
tion, means that those decisions are
made by an individual acting with a se-
niority level at, or equivalent to, the
level of an office director or higher.

Days shall mean the number of cal-
endar days as determined by the rules
for computing time in the Federal
Rules of Civil Procedure, Rule 6, except
that computation of business days shall
exclude Saturdays, Sundays, and legal
holidays (as defined in those rules).

Debarment means an action taken by
the Corporation to exclude a recipient
from receiving an additional award of
financial assistance from the Corpora-
tion or from receiving additional LSC
funds from another recipient of the
Corporation pursuant to any other
means, including a subgrant, sub-
contract or similar agreement, for the
period of time stated in the final debar-
ment decision.
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Funding term means the maximum
time period for an award or awards of
financial assistance under section
1006(a)(1)(A) of the LSC Act provided by
the Corporation to a recipient selected
pursuant the competition requirements
at 45 CFR part 1634. LSC may award
grants or contracts for a period of the
entire funding term or for shorter peri-
ods that may be renewed or extended
up to the funding term.

Knowing and willful means that the
recipient had actual knowledge that its
action or lack thereof constituted a
violation and despite such knowledge,
undertook or failed to undertake the
action, as the case may be.

Limited reduction of funding means a
reduction of funding of less than five
percent of a recipient’s current level of
financial assistance imposed by the
Corporation in accordance with the
procedures and requirements of this
part. A limited reduction of funding
will affect only the recipient’s current
yvear’s funding.

LSC requirements means the same as
that term is defined in 45 CFR Part
1618.

Receipt of materials shall mean that
the materials were sent to the normal
address for physical mail, email, or fax
transmission, and there is reliable sec-
ondary confirmation of delivery. For
physical delivery, confirmation may be
provided through tracking information
from the delivery service. For other
forms of delivery, confirmation may be
provided through a document such as a
confirmation email or a fax sent from
an authorized person at the recipient.
Receipt of materials by the LSC recipi-
ent or the Corporation is sufficient for
the running of applicable time periods.
Proof of receipt by the Chair of the
governing body is not necessary unless
delivery to the recipient itself cannot
be reasonably accomplished.

Recipient means the same as the term
is defined in 45 CFR Part 1600.

Substantial noncompliance means ei-
ther a substantial violation, as defined
in this part, or a substantial failure, as
indicated at §1606.3(a) of this part.

Substantial violation means a viola-
tion that merits action under this part
based on consideration of the following
criteria by the Corporation:
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(1) The number of restrictions or re-
quirements violated;

(2) Whether the violation represents
an instance of noncompliance with a
substantive statutory or regulatory re-
striction or requirement, rather than
an instance of noncompliance with a
non-substantive technical or proce-
dural requirement;

(3) The extent to which the violation
is part of a pattern of noncompliance
with LSC requirements or restrictions;

(4) The extent to which the recipient
failed to take action to cure the viola-
tion when it became aware of the viola-
tion; and

(5) Whether the violation was know-
ing and willful.

Termination means that a recipient’s
level of financial assistance under its
grant or contract with the Corporation
will be reduced in whole or in part in
the amount of five percent or greater
prior to the expiration of the funding
term of a recipient’s current grant or
contract. A partial termination will af-
fect only the level of funding for the
current grant year, unless the Corpora-
tion provides otherwise in the final de-
cision.

Violation means a violation by the re-
cipient of the LLSC requirements.

§1606.3 Grounds for a termination or
a limited reduction of funding.

(a) A grant or contract may be termi-
nated in whole or in part when:

(1) There has been a substantial vio-
lation by the recipient, and the viola-
tion occurred less than 5 years prior to
the date the recipient receives a pre-
liminary determination pursuant to
§1606.6(a) of this part; or

(2) There has been a substantial fail-
ure by the recipient to provide high
quality, economical, and effective legal
assistance, as measured by generally
accepted professional standards, the
provisions of the LSC Act or LSC ap-
propriations, or a rule, regulation, in-
cluding 45 CFR 1634.9(a)(2), or guide-
lines or instructions issued by the Cor-
poration.

(b) The Corporation may impose a
limited reduction of funding when the
Corporation determines that there has
been a substantial violation by the re-
cipient but that termination of the re-
cipient’s grant, in whole or in part, is
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not warranted, and the violation oc-
curred less than 5 years prior to the
date the recipient receives a prelimi-
nary determination pursuant to
§1606.6(a) of this part.

(c) A determination of whether there
has been a substantial violation for the
purposes of this part, and the mag-
nitude of any termination, in whole or
in part, or any limited reduction in
funding, shall be based on consider-
ation of the criteria set forth in the
definition of ‘‘substantial violation” in
§1606.2 of this part.

§1606.4 Grounds for debarment.

(a) The Corporation may debar a re-
cipient, on a showing of good cause,
from receiving an additional award of
financial assistance from the Corpora-
tion.

(b) As used in paragraph (a) of this
section, ‘‘good cause’’ means:

(1) A termination of financial assist-
ance to the recipient pursuant to part
1640 of this chapter;

(2) A termination of financial assist-
ance in whole of the most recent grant
or contract of financial assistance;

(3) The substantial violation by the
recipient of the restrictions delineated
in §1610.2(a) and (b) of this chapter,
provided that the violation occurred
within 5 years prior to the receipt of
the debarment notice by the recipient;

(4) Knowing entry by the recipient
into:

(i) Any agreement or arrangement,
including, but not Ilimited to, a
subgrant, subcontract, or other similar
agreement, with an entity debarred by
the Corporation during the period of
debarment if so precluded by the terms
of the debarment; or

(ii) An agreement for professional
services with an independent public ac-
countant or other auditor debarred by
the Corporation during the period of
debarment if so precluded by the terms
of the debarment; or

(5) The filing of a lawsuit by a recipi-
ent, provided that the lawsuit:

(i) Was filed on behalf of the recipi-
ent as plaintiff, rather than on behalf
of a client of the recipient;

(ii) Named the Corporation, or any
agency or employee of a Federal,
State, or local government as a defend-
ant;
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(iii) Seeks judicial review of an ac-
tion by the Corporation or such gov-
ernment agency that affects the recipi-
ent’s status as a recipient of Federal
funding, except for a lawsuit that seeks
review of whether the Corporation or
agency acted outside of its statutory
authority or violated the recipient’s
constitutional rights; and

(iv) Was initiated after December 23,
1998.

§1606.5 Procedures.

(a) Before any final action is taken
under this part, the recipient will be
provided notice and an opportunity to
be heard as set out in this part.

(b) Prior to a preliminary determina-
tion involving a limited reduction of
funding, the Corporation shall des-
ignate either the President or another
senior Corporation employee to con-
duct any final review that is requested
pursuant to §1606.10 of this part. The
Corporation shall ensure that the per-
son so designated has had no prior in-
volvement in the proceedings under
this part so as to meet the criterion set
out in §1606.10(d) of this part.

§1606.6 Preliminary
and final decision.

determination

(a) When the Corporation has made a
preliminary determination of one or
more of the following, the Corporation
shall issue a written notice to the re-
cipient and the Chair of the recipient’s
governing body: that a recipient’s
grant or contract should be termi-
nated, that a limited reduction of fund-
ing shall be imposed, or that a recipi-
ent should be debarred. The notice
shall:

(1) State the substantial noncompli-
ance that constitutes the grounds for
the proposed action;

(2) Identify, with reasonable speci-
ficity, any facts or documents relied
upon as justification for the proposed
action;

(3) Inform the recipient of the pro-
posed amount and proposed effective
date for the proposed action;

(4) Advise the recipient of its proce-
dural rights for review of the proposed
action under this part;

(5) Inform the recipient of its right to
receive interim funding pursuant to
§1606.13 of this part;
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(6) Specify what, if any, corrective
action the recipient can take to avoid
the proposed action; and

(7) Summarize prior attempts, if any,
for resolution of the substantial non-
compliance.

(b) If the recipient does not request
review, as provided for in this part, be-
fore the relevant time limits have ex-
pired, then the Corporation may issue
a final decision to the recipient. No
further appeal or review will be avail-
able under this part.

§1606.7 Corrective action, informal
conference, review of written mate-
rials, and final decision.

(a) If the Corporation proposes a cor-
rective action in the preliminary deter-
mination pursuant to §1606.6(a)(6) of
this part, then the recipient may ac-
cept and implement the corrective ac-
tion, in lieu of an informal conference
or submission of written materials
under this section, subject to the fol-
lowing requirements:

(1) Within 10 business days of receipt
of the preliminary determination, the
recipient may submit a draft compli-
ance agreement to accept the terms of
the proposed corrective action, which
must include an implementation plan
and timeline;

(2) If the Corporation approves the
draft compliance agreement, including
any modifications suggested by the re-
cipient or the Corporation, then it
shall be memorialized in a final com-
pliance agreement signed by the Cor-
poration and the recipient, which shall
stay these proceedings;

(3) If the recipient completes the
terms of the written compliance agree-
ment in a time and manner that is sat-
isfactory to the Corporation, then the
Corporation shall withdraw the pre-
liminary determination; and

(4) If the Corporation determines at
any time that the recipient has not
presented an acceptable draft compli-
ance agreement, or has not fulfilled
any terms of the final compliance
agreement, then the Corporation shall
notify the recipient in writing. Within
15 calendar days of that notice, the
Corporation shall modify or affirm the
preliminary determination as a draft
final decision. The draft final decision
shall summarize these attempts at res-

45 CFR Ch. XVI (10-1-24 Edition)

olution. The draft final decision need
not engage in a detailed analysis of the
failure to resolve the substantial non-
compliance.

(b) A recipient may submit written
materials in opposition to the prelimi-
nary determination, request an infor-
mal conference, or both, as follows:

(1) For terminations or debarments,
within 30 calendar days of receipt of
the preliminary determination; or

(2) For limited reductions in funding,
within 10 business days of receipt of
the preliminary determination.

(c) Within 5 business days of receipt
of a request for a conference, the Cor-
poration shall notify the recipient of
the time and place the conference will
be held. Some or all of the participants
in the conference may attend via tele-
phone, unless the recipient requests an
in-person meeting between the Cor-
poration and at least one representa-
tive of the recipient. If the recipient
requests an in-person meeting, then
other participants may attend via tele-
phone. Alternative means of participa-
tion other than the telephone are per-
missible at the sole discretion of the
Corporation.

(d) The informal conference shall be
conducted by the Corporation em-
ployee who issued the preliminary de-
termination or any other Corporation
employee with a seniority level equiva-
lent to the level of an office director or
higher.

(e) At the informal conference, the
Corporation and the recipient shall
both have an opportunity to state their
case, seek to narrow the issues, explore
the possibilities of settlement or com-
promise including implementation of
corrective actions, and submit written
materials.

(f) If an informal conference is con-
ducted or written materials are sub-
mitted in opposition to the proposed
determination by the recipient, or
both, the Corporation shall consider
any written materials and any oral
presentation or written materials sub-
mitted by the recipient at an informal
conference. Based on any of these ma-
terials or the informal conference, or
both, the Corporation shall modify,
withdraw, or affirm the preliminary de-
termination through a draft final deci-
sion in writing, which shall be provided
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to the recipient within the later of 15
calendar days after the conclusion of
the informal conference or after the re-
cipient of written materials in opposi-
tion to the proposed determination
(when no informal conference is re-
quested). Except for decisions to with-
draw the preliminary determination,
the draft final decision shall include a
summary of the issues raised in the in-
formal conference and presented in any
written materials. The draft final deci-
sion need not engage in a detailed anal-
ysis of all issues raised.

(g) If the recipient does not request
further process, as provided for in this
part, then, after the relevant time lim-
its have expired, the Corporation shall
notify the recipient that no further ap-
peal or review will be available under
this part and may proceed to issue the
final decision.

§1606.8 Hearing for a termination or
debarment.

(a) For terminations or debarments
only, the recipient may make a written
request for a hearing within the later
of: 30 calendar days of its receipt of the
preliminary determination, or 15 cal-
endar days of receipt of the draft final
decision issued under §1606.7 of this
part, as the case may be.

(b) Within 10 business days after re-
ceipt of a request for a hearing, the
Corporation shall notify the recipient
in writing of the date, time, and place
of the hearing and the names of the
hearing officer and of the attorney who
will represent the Corporation. The
time, date, and location of the hearing
may be changed upon agreement of the
Corporation and the recipient.

(c) A hearing officer shall be ap-
pointed by the President or designee
and may be an employee of the Cor-
poration. The hearing officer shall not
have been involved in the current ter-
mination or debarment action, and the
President or designee shall determine
that the person is qualified to preside
over the hearing as an impartial deci-
sion maker. An impartial decision
maker is a person who has not formed
a prejudgment on the case and does not
have a pecuniary interest or personal
bias in the outcome of the proceeding.

(d) The hearing shall be scheduled to
commence at the earliest appropriate
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date, ordinarily not later than 30 cal-
endar days after the Corporation re-
ceives the notice required by paragraph
(b) of this section.

(e) The hearing officer shall preside
over and conduct a full and fair hear-
ing, avoid delay, maintain order, and
insure that a record sufficient for full
disclosure of the facts and issues is
maintained.

(f) The hearing shall be open to the
public unless, for good cause and the
interests of justice, the hearing officer
determines otherwise.

(g) The Corporation and the recipient
shall be entitled to be represented by
counsel or by another person.

(h) At the hearing, the Corporation
and the recipient each may present its
case by oral or documentary evidence,
conduct examination and cross-exam-
ination of witnesses, examine any doc-
uments submitted, and submit rebuttal
evidence.

(i) The hearing officer shall not be
bound by the technical rules of evi-
dence and may make any procedural or
evidentiary ruling that may help to in-
sure full disclosure of the facts, to
maintain order, or to avoid delay. Ir-
relevant, immaterial, repetitious or
unduly prejudicial matter may be ex-
cluded.

(j) Official notice may be taken of
published policies, rules, regulations,
guidelines, and instructions of the Cor-
poration, of any matter of which judi-
cial notice may be taken in a Federal
court, or of any other matter whose ex-
istence, authenticity, or accuracy is
not open to serious question.

(k) A stenographic or electronic
record shall be made in a manner de-
termined by the hearing officer, and a
copy shall be made available to the re-
cipient at no cost.

(1) The Corporation shall have the
initial burden to show grounds for a
termination or debarment. The burden
of persuasion shall then shift to the re-
cipient to show by a preponderance of
evidence on the record that its funds
should not be terminated or that it
should not be debarred.

§1606.9 Recommended decision for a
termination or debarment.

(a) For termination or debarment
hearings under §1606.8 of this part,
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within 20 calendar days after the con-
clusion of the hearing, the hearing offi-
cer shall issue a written recommended
decision to the recipient and the Cor-
poration, which may:

(1) Terminate financial assistance to
the recipient commencing as of a spe-
cific date;

(2) Impose a limited reduction of
funding commencing as of a specific
date;

(3) Continue the recipient’s current
level of financial assistance under the
grant or contract, subject to any modi-
fication or condition that may be
deemed necessary on the basis of infor-
mation adduced at the hearing; or

(4) Debar the recipient from receiving
an additional award of financial assist-
ance from the Corporation.

(b) The recommended decision shall
contain findings of the significant and
relevant facts and shall state the rea-
sons for the decision. Findings of fact
shall be based solely on the record of,
and the evidence adduced at the hear-
ing or on matters of which official no-
tice was taken.

§1606.10 Final decision for a termi-
nation, debarment, or limited re-
duction of funding.

(a) If neither the Corporation nor the
recipient requests review by the Presi-
dent of a draft final decision pursuant
to §1606.7 of this part or a rec-
ommended decision pursuant to §1606.9,
as provided for in this part, within 10
business days after receipt by the re-
cipient, then the Corporation shall
issue to the recipient a final decision
containing either the draft final deci-
sion or the recommended decision, as
the case may be. No further appeal or
review will be available under this
part.

(b) The recipient or the Corporation
may seek review by the President of a
draft final decision or a recommended
decision. A request shall be made in
writing within 10 business days after
receipt of the draft final decision or
recommended decision by the party
seeking review and shall state in detail
the reasons for seeking review.

(¢c) The President’s review shall be
based solely on the administrative
record of the proceedings, including the
appeal to the President, and any addi-
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tional submissions, either oral or in
writing, that the President may re-
quest. A recipient shall be given a copy
of, and an opportunity to respond to,
any additional submissions made to
the President. All submissions and re-
sponses made to the President shall be-
come part of the administrative record.
Upon request, the Corporation shall
provide a copy of the administrative
record to the recipient.

(d) For an appeal of a draft final deci-
sion involving a limited reduction of
funding pursuant to §1606.7 of this part
(for which there is no right to a hear-
ing under §1606.8 of this part) the
President may not review the appeal if
the President has had prior involve-
ment in the proceedings under this
part. If the President cannot review
the appeal, or the President chooses
not to do so, then the appeal shall be
reviewed by either the individual des-
ignated to do so pursuant to §1606.5(b)
of this part, or by another senior Cor-
poration employee designated by the
President who has not had prior in-
volvement in the proceedings under
this part.

(e) As soon as practicable after re-
ceipt of the request for review of a
draft final decision or a recommended
decision, but not later than 30 calendar
days thereafter, the President or des-
ignee shall adopt, modify, or reverse
the draft final decision or the rec-
ommended decision, or direct further
consideration of the matter. In the
event of modification or reversal of a
recommended decision pursuant to
§1606.9 of this part, this decision shall
conform to the requirements of
§1606.9(b) of this part.

(f) The decision of the President or
designee under this section shall be-
come final upon receipt by the recipi-
ent.

§1606.11 Qualifications on
procedures.

(a) Except as modified by paragraph
(c) of this section, the hearing rights
set out in §§1606.6 through 1606.10 of
this part shall apply to any action to
debar a recipient or to terminate a re-
cipient’s funding.

(b) The Corporation may simulta-
neously take action to debar and ter-
minate a recipient within the same

hearing
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hearing procedure that is set out in
§§1606.6 through 1606.10 of this part. In
such a case, the same hearing officer
shall oversee both the termination and
debarment actions in the same hearing.

(c) If the Corporation does not simul-
taneously take action to debar and ter-
minate a recipient under paragraph (b)
of this section and initiates a debar-
ment action based on a prior termi-
nation under §1606.4(b)(1) or (2), the
hearing procedures set out in §1606.6
through 1606.10 of this part shall not
apply. Instead:

(1) The President shall appoint a
hearing officer, as described in
§1606.8(c), to review the matter and
make a written recommended decision
on debarment.

(2) The Thearing officer’s rec-
ommended decision shall be based sole-
ly on the information in the adminis-
trative record of the termination pro-
ceedings providing grounds for the de-
barment and any additional submis-
sions, either oral or in writing, that
the hearing officer may request. The
recipient shall be given a copy of and
an opportunity to respond to any addi-
tional submissions made to the hearing
officer. All submissions and responses
made to the hearing officer shall be-
come part of the administrative record.

(3) If neither party appeals the hear-
ing officer’s recommended decision
within 10 business days of receipt of
the recommended decision, the deci-
sion shall become final and the final
decision shall be issued by the Corpora-
tion to the recipient within 5 business
days.

(4) Either party may appeal the rec-
ommended decision to the President
who shall review the matter and issue
a final written decision pursuant to
§1606.9(b).

(d) All final debarment decisions
shall state the effective date of the de-
barment and the period of debarment,
which shall be commensurate with the
seriousness of the cause for debarment
but shall not be for longer than 6 years.

(e) The Corporation may reverse a de-
barment decision upon request for the
following reasons:

(1) Newly discovered material evi-
dence;

§1606.13

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change in ownership or
management of a recipient;

(4) Elimination of other causes for
which the debarment was imposed; or

(6) Other reasons the Corporation
deems appropriate.

§1606.12 Time and waiver.

(a) Except for the 6-year time limit
for debarments in §1606.11(d) of this
part, any period of time provided in
these rules may, upon good cause
shown and determined, be extended in
writing:

(1) By the Corporation, unless a hear-
ing officer has been appointed;

(2) By the hearing officer, until the
recommended decision has been issued;
or

(3) By the President at any time.

(b) Failure by the Corporation to
meet a time requirement of this part
does not preclude the Corporation from
terminating a recipient’s grant or con-
tract with the Corporation or imposing
a limited reduction of funding.

§1606.13 Interim and other funding,
reprogramming, implementation.

(a) Pending the completion of termi-
nation or limited reduction of funding
proceedings under this part, the Cor-
poration shall provide the recipient
with the level of financial assistance
provided for under its current grant or
contract for financial assistance with
the Corporation.

(b) After a final decision has been
made to terminate a recipient’s grant
or contract or to impose a limited re-
duction of funding, the recipient loses
all rights to the terminated or reduced
funds.

(c) After a final decision has been
made to terminate a recipient’s grant
or contract, the Corporation may au-
thorize closeout or transition funding,
or both, if necessary to enable the re-
cipient to close or transfer current
matters in a manner consistent with
the recipient’s professional responsibil-
ities to its present clients.

(d) The Corporation has sole discre-
tion to determine the manner in which
the final decision is implemented. The
Corporation’s discretion includes, but

463



§1606.14

is not limited to the decision to pro-
rate the amount of funds reduced over
the remaining disbursements in the
funding term or deduct the sum in a
single disbursement, or any other
method the Corporation deems appro-
priate.

(e) Funds recovered by the Corpora-
tion pursuant to a termination or lim-
ited reduction of funding shall be re-
allocated by the Corporation for basic
field purposes at its sole discretion.

§1606.14 Recompetition.

After a final decision has been issued
by the Corporation terminating finan-
cial assistance to a recipient in whole
for any service area, the Corporation
shall implement a new competitive bid-
ding process for the affected service
area. Until a new recipient has been
awarded a grant pursuant to such proc-
ess, the Corporation shall take all
practical steps to ensure the continued
provision of legal assistance in the
service area pursuant to §1634.11 of this
part.

PART 1607—GOVERNING BODIES

Sec.

1607.1
1607.2
1607.3
1607.4
1607.5
1607.6

AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 59 FR 65254, Dec. 19, 1994, unless
otherwise noted.

Purpose.

Definitions.

Composition.

Functions of a governing body.
Compensation.

Waiver.

§1607.1 Purpose.

This part is designed to insure that
the governing body of a recipient will
be well qualified to guide a recipient in
its efforts to provide high-quality legal
assistance to those who otherwise
would be unable to obtain adequate
legal counsel and to insure that the re-
cipient is accountable to its clients.

§1607.2 Definitions.

As used in this part,

(a) Attorney member means a board
member who is an attorney admitted
to practice in a State within the recipi-
ent’s service area.
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(b) Board member means a member of
a recipient’s governing body or policy
body.

(c) Eligible client member means a
board member who is financially eligi-
ble to receive legal assistance under
the Act and part 1611 of this chapter,
without regard to whether the person
actually has received or is receiving
legal assistance at that time. Eligi-
bility of client members must be deter-
mined by the recipient or, if the recipi-
ent so chooses, by the nominating or-
ganization(s) or group(s) in accordance
with written policies adopted by the re-
cipient.

(d) Governing body means the board of
directors or other body with authority
to govern the activities of a recipient
receiving funds under §1006(a)(1)(A) of
the Act.

(e) Policy body means a policy board
or other body established by a recipi-
ent to formulate and enforce policy
with respect to the services provided
under a grant or contract made under
the Act.

(f) Recipient means any grantee or
contractor receiving financial assist-
ance from the Corporation under
§1006(a)(1)(A) of the Act.

[69 FR 656254, Dec. 19, 1994, as amended at 84
FR 1407, Feb. 4, 2019]

§1607.3 Composition.

(a) A recipient shall be incorporated
in a State in which it provides legal as-
sistance and shall have a governing
body which reasonably reflects the in-
terests of the eligible clients in the
area served and which consists of mem-
bers, each of whom is supportive of the
purposes of the Act and has an interest
in, and knowledge of, the delivery of
quality legal services to the poor.

(b) At least sixty percent (60%) of a
governing body shall be attorney mem-
bers.

(1) A majority of the members of the
governing body shall be attorney mem-
bers appointed by the governing
body(ies) of one or more State, county
or municipal bar associations, the
membership of which represents a ma-
jority of attorneys practicing law in
the localities in which the recipient
provides legal assistance.

(i) Appointments may be made either
by the bar association which represents
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a majority of attorneys in the recipi-
ent’s service area or by bar associa-
tions which collectively represent a
majority of the attorneys practicing
law in the recipient’s service area.

(i1) Recipients that provide legal as-
sistance in more than one State may
provide that appointments of attorney
members be made by the appropriate
bar association(s) in the State(s) or lo-
cality(ies) in which the recipient’s
principal office is located or in which
the recipient provides legal assistance.

(2) Any additional attorney members
may be selected by the recipient’s gov-
erning body or may be appointed by
other organizations designated by the
recipient which have an interest in the
delivery of legal services to the poor.

(3) Appointments shall be made so as
to insure that the attorney members
reasonably reflect the diversity of the
legal community and the population of
the areas served by the recipient, in-
cluding race, ethnicity, gender and
other similar factors.

(c) At least one-third of the members
of a recipient’s governing body must be
eligible client members when initially
appointed by the recipient. The recipi-
ent must solicit recommendations for
eligible client members from a variety
of appropriate groups designated by the
recipient that may include, but are not
limited to, client and neighborhood as-
sociations and community-based orga-
nizations that advocate for or deliver
services or resources to the client com-
munity served by the recipient. Recipi-
ents should solicit recommendations
from groups in a manner that reflects,
to the extent possible, the variety of
interests within the client community,
and eligible client members should be
selected so that they reasonably reflect
the diversity of the eligible client pop-
ulation served by the recipient, includ-
ing race, gender, ethnicity and other
similar factors.

(d) The remaining members of a gov-
erning body may be appointed by the
recipient’s governing body or selected
in a manner described in the recipient’s
bylaws or policies, and the appoint-
ment or selection shall be made so that
the governing body as a whole reason-
ably reflects the diversity of the areas
served by the recipient, including race,

§1607.3, Nt.

ethnicity, gender and other similar fac-
tors.

(e) The nonattorney members of a
governing body shall not be dominated
by persons serving as the representa-
tives of a single association, group or
organization, except that eligible cli-
ent members may be selected from cli-
ent organizations that are composed of
coalitions of numerous smaller or re-
gionally based client groups.

(f) Members of a governing body may
be selected by appointment, election,
or other means consistent with this
part and with the recipient’s bylaws
and applicable State law.

(g) Recipients shall make reasonable
and good faith efforts to insure that
governing body vacancies are filled as
promptly as possible.

(h) Recipients may recommend can-
didates for governing body membership
to the appropriate bar associations and
other appointing groups and should
consult with the appointing organiza-
tions to insure that:

(1) Appointees meet the criteria for
board membership set out in this part,
including financial eligibility for per-
sons appointed as eligible clients, bar
admittance requirements for attorney
board members, and the general re-
quirements that all members be sup-
portive of the purposes of the Act and
have an interest in and knowledge of
the delivery of legal services to the
poor;

(2) The particular categories of board
membership and the board as a whole
meet the diversity requirements de-
scribed in §§1607.3(b)(3), 1607.3(c) and
1607.3(d);

(3) Appointees do not have actual and
significant individual or institutional
conflicts of interest with the recipient
or the recipient’s client community
that could reasonably be expected to
influence their ability to exercise inde-
pendent judgment as members of the
recipient’s governing body.

[69 FR 65254, Dec. 19, 1994, as amended at 84
FR 1407, Feb. 4, 2019]

EFFECTIVE DATE NOTE: At 89 FR 65551, Aug.
12, 2024, §1607.3 was amended by revising
paragraphs (b) through (e), effective Jan. 1,
2025. For the convenience of the user, the re-
vised text is set forth as follows:
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§1607.3 Composition.

* * * * *

(b) A recipient’s governing body must be
composed of:

(1) At least 33% attorneys;

(i) Attorney members may be selected by
the recipient’s governing body or may be se-
lected by other organizations designated by
the recipient which have an interest in the
delivery of legal services to low-income pop-
ulations.

(ii) Selections shall be made to ensure that
the attorney members reasonably reflect the
diversity of the legal community and the
population of the areas served by the recipi-
ent, including race, ethnicity, gender, and
other similar factors.

(2) At least one-third eligible client mem-
bers who are eligible client members when
initially selected by the recipient.

(i) Recipients must solicit recommenda-
tions for eligible client members from a vari-
ety of appropriate groups designated by the
recipient that may include, but are not lim-
ited to, client and neighborhood associations
and community-based organizations that ad-
vocate for or deliver services or resources to
the client community served by the recipi-
ent.

(ii) Recipients should solicit recommenda-
tions from groups in a manner that reflects,
to the extent possible, the variety of inter-
ests within the client community, and eligi-
ble client members should be selected so
that they reasonably reflect the diversity of
the eligible client population served by the
recipient, including race, gender, ethnicity,
and other similar factors.

(3) Other members selected by the recipi-
ents’ governing body or in another manner
described in the recipient’s bylaws or poli-
cies.

(i) Recipients must appoint or select mem-
bers so that the governing body as a whole
reasonably reflects the diversity of the areas
served by the recipient, including race, eth-
nicity, gender, and other similar factors.

(ii) Recipients should consider recruiting
and selecting members possessing fiscal or
nonprofit governance expertise or other
skills necessary to effectively govern the re-
cipient’s operations.

(iii) Members of a governing body shall not
be dominated by persons serving as the rep-
resentatives of a single association, group or
organization, except that eligible client
members may be selected from client organi-
zations that are composed of coalitions of
numerous smaller or regionally based client
groups.

(c) Members of a governing body may be
selected by appointment, election, or other
means consistent with this part and with the
recipient’s bylaws and applicable State law.
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(d) Recipients shall make reasonable and
good faith efforts to ensure that governing
body vacancies are filled as promptly as pos-
sible.

(e) Recipient staff may recommend can-
didates for governing body membership to its
governing body and other appointing groups
and should consult with the appointing orga-
nizations to ensure that:

(1) Appointees meet the criteria for board
membership set out in this part, including fi-
nancial eligibility for persons appointed as
eligible clients, bar admittance requirements
for attorney board members, and the general
requirements that all members be supportive
of the purposes of the Act and have an inter-
est in and knowledge of the delivery of legal
services to low-income populations;

(2) The particular categories of board
membership and the board as a whole meet
the diversity requirement described in para-
graphs (b)(1)(ii), (b)(2)(ii), and (b)(3)(ii) of this
section;

(3) Appointees do not have actual and sig-
nificant individual or institutional conflicts
of interest with the recipient or the recipi-
ent’s client community that could reason-
ably be expected to influence their ability to
exercise independent judgement as members
of the recipient’s governing body.

* * * * *

§1607.4 Functions of a
body.

(a) A governing body shall have at
least four meetings a year. A recipient
shall give timely and reasonable prior
public notice of all meetings, and all
meetings shall be public except for
those concerned with matters properly
discussed in executive session in ac-
cordance with written policies adopted
by the recipient’s governing body.

(b) In addition to other powers and
responsibilities that may be provided
for by State law, a governing body
shall establish and enforce broad poli-
cies governing the operation of a re-
cipient, but neither the governing body
nor any member thereof shall interfere
with any attorney’s professional re-
sponsibilities to a client or obligations
as a member of the profession or inter-
fere with the conduct of any ongoing
representation.

(c) A governing body shall adopt by-
laws which are consistent with State
law and the requirements of this part.
Recipients shall submit a copy of such
bylaws to the Corporation and shall
give the Corporation notice of any

governing
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changes in such bylaws within a rea-
sonable time after the change is made.

§1607.5 Compensation.

(a) While serving on the governing
body of a recipient, no attorney mem-
ber shall receive compensation from
that recipient, but any member may
receive a reasonable per diem expense
payment or reimbursement for actual
expenses for normal travel and other
reasonable out-of-pocket expenses in
accordance with written policies adopt-
ed by the recipient.

(b) Pursuant to a waiver granted
under §1607.6(b)(1), a recipient may
adopt policies that would permit part-
ners or associates of attorney members
to participate in any compensated pri-
vate attorney involvement activities
supported by the recipient.

(c) A recipient may adopt policies
that permit attorney members, subject
to terms and conditions applicable to
other attorneys in the service area:

(1) To accept referrals of fee-gener-
ating cases under part 1609 of these reg-
ulations;

(2) To participate in any uncompen-
sated private attorney involvement ac-
tivities supported by the recipient;

(3) To seek and accept attorneys’ fees
awarded by a court or administrative
body or included in a settlement in
cases undertaken pursuant to §§1607.5
(c)(1) and (2); and

(4) To receive reimbursement from
the recipient for out-of-pocket ex-
penses incurred by the attorney mem-
ber as part of the activities undertaken
pursuant to §1607.5(c)(2).

[69 FR 65254, Dec. 19, 1994, as amended at 60
FR 2330, Jan. 9, 1995]

§1607.6 Waiver.

(a) Upon application, the president
shall waive the requirements of this
part to permit a recipient that was
funded under §222(a)(3) of the Economic
Opportunity Act of 1964 and, on July 25,
1974, had a majority of persons who
were not attorneys on its governing
body, to continue such nonattorney
majority.

(b) Upon application, the president
may waive any of the requirements of
this part which are not mandated by
applicable law if a recipient dem-
onstrates that it cannot comply with

§1608.1

them because of: (1) The nature of the
population, legal community or area
served; or (2) Special circumstances,
including but not limited to, con-
flicting requirements of the recipient’s
other major funding source(s) or State
law.

(c) A recipient seeking a waiver
under §1607.6(b)(1) shall demonstrate
that it has made diligent efforts to
comply with the requirements of this
part.

(d) As a condition of granting a waiv-
er under §1607.6(b)(2) of any of the re-
quirements imposed upon governing
bodies by §1607.3, the president shall
require that a recipient have a policy
body with a membership composed and
appointed in the manner prescribed by
§1607.3. Such policy body shall be sub-
ject to the meeting requirements of
§1607.4(a) and its attorney members
shall be subject to the restrictions on
compensation contained in §1607.5. The
policy body shall have such specific
powers and responsibilities as the
President determines are necessary to
enable it to formulate and enforce pol-
icy with respect to the services pro-
vided under the recipient’s LSC grant
or contract.

PART 1608—PROHIBITED POLITICAL
ACTIVITIES

Sec.

1608.1 Purpose.

1608.2 Definition.

1608.3 Prohibitions applicable to the Cor-
poration and to recipients.

1608.4 Prohibitions applicable to all employ-
ees.

1608.5 Prohibitions applicable to Corpora-
tion employees and staff attorneys.

1608.6 Prohibitions applicable to attorneys
and to staff attorneys.

1608.7 Attorney-client relationship.

1608.8 Enforcement.

AUTHORITY: Secs. 1001(5), 1005(b)(2),
1006(b)(3), 1006(b)(5)(B), 1006(d)(3), 1006 (d)(4),

1006(e)(1), 1006(e)(2), 1007(a)(6), 1007(b)(2); 42
U.S.C. 2996(5), 2996d(0)(2), 2996e(b)(3),
2996e(b)(5)(B), 2996e(d)(3), 2996e(d)(4),

2996e(e)(1), 2996e(e)(2), 2996f(a)(6), 2996(0)(2).
SOURCE: 43 FR 32773, July 28, 1978, unless

otherwise noted.

§1608.1 Purpose.

This part is designed to insure that
the Corporation’s resources will be
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used to provide high quality legal as-
sistance and not to support or promote
political activities or interests. The
part should be construed and applied so
as to further this purpose without in-
fringing upon the constitutional rights
of employees or the professional re-
sponsibilities of attorneys to their cli-
ents.

§1608.2 Definition.

Legal assistance activities, as used in
this part, means any activity.

(a) Carried out during an employee’s
working hours;

(b) Using resources provided by the
Corporation or by a recipient; or

(c) That, in fact, provides legal ad-
vice, or representation to an eligible
client.

§1608.3 Prohibitions applicable to the
Corporation and to recipients.

(a) Neither the Corporation nor any
recipient shall use any political test or
qualification in making any decision,
taking any action, or performing any
function under the act.

(b) Neither the Corporation nor any
recipient shall contribute or make
available Corporation funds, or any
personnel or equipment

(1) To any political party or associa-
tion;

(2) To the campaign of any candidate
for public or party office; or

(3) For use in advocating or opposing
any ballot measure, initiative, or ref-
erendum.

§1608.4 Prohibitions applicable to all
employees.

(a) No employee shall intentionally
identify the Corporation or a recipient
with any partisian or nonpartisan po-
litical activity, or with the campaign
of any candidate for public or party of-
fice.

(b) No employee shall use any Cor-
poration funds for activities prohibited
to attorneys under §1608.6; nor shall an
employee intentionally identify or en-
courage others to identify the Corpora-
tion or a recipient with such activities.

45 CFR Ch. XVI (10-1-24 Edition)

§1608.5 Prohibitions applicable to
Corporation employees and to staff
attorneys.

While employed under the act, no
Corporation employee and no staff at-
torney shall, at any time,

(a) Use official authority or influence
for the purpose of interfering with or
affecting the result of an election or
nomination for office, whether partisan
of nonpartisan;

(b) Directly or indirectly coerce, at-
tempt to coerce, command or advise an
employee of the Corporation or of any
recipient to pay, lend, or contribute
anything of value to a political party,
or committee, organization, agency or
person for political purposes; or

(c) Be a candidate for partisan elec-
tive public office.

§1608.6 Prohibitions applicable to at-
torneys and to staff attorneys.

While engaged in legal assistance ac-
tivities supported under the act, no at-
torney shall engage in

(a) Any political activity,

(b) Any activity to provide voters
with transportation to the polls, or to
provide similar assistance in connec-
tion with an election, or

(c) Any voter registration activity.

§1608.7 Attorney-client relationship.

Nothing in this part is intended to
prohibit an attorney or staff attorney
from providing any form of legal assist-
ance to an eligible client, or to inter-
fere with the fulfillment of any attor-
ney’s professional responsibilities to a
client.

§1608.8 Enforcement.

This part shall be enforced according
to the procedures set forth in §1612.5.

PART 1609—FEE-GENERATING
CASES

Sec.

1609.1 Purpose.

1609.2 Definitions.

1609.3 Authorized representation in a fee-
generating case.

1609.4 Requesting and receiving attorneys’

fees.

1609.5 Receiving reimbursement from a cli-
ent.

1609.6 Recipient policies, procedures and
recordkeeping.
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AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 62 FR 19399, Apr. 21, 1997, unless
otherwise noted.

§1609.1 Purpose.

This part is designed:

(a) To ensure that recipients do not
use scarce legal services resources
when private attorneys are available to
provide effective representation and

(b) To assist eligible clients to obtain
appropriate and effective legal assist-
ance.

§1609.2 Definitions.

(a) Fee-generating case means any
case or matter which, if undertaken on
behalf of an eligible client by an attor-
ney in private practice, reasonably
may be expected to result in a fee for
legal services from an award to a cli-
ent.

(b) Fee-generating case does not in-
clude a case where:

(1) A court appoints a recipient or an
employee of a recipient to provide rep-
resentation in a case pursuant to a
statute or a court rule or practice
equally applicable to all attorneys in
the jurisdiction;

(2) A recipient undertakes represen-
tation under a contract with a govern-
ment agency or other entity; or

(3) A recipient provides only advice
and counsel or limited services, as
those terms are defined in 45 CFR
1611.1(a) and (e), to an eligible client.

[62 FR 19399, Apr. 21, 1997, as amended at 82
FR 20446, May 2, 2017]

§1609.3 Authorized representation in
a fee-generating case.

(a) Except as provided in paragraph
(b) of this section, a recipient may not
use Corporation funds to provide legal
assistance in a fee-generating case un-
less:

(1) The case has been rejected by the
local lawyer referral service, or by two
private attorneys; or

(2) Neither the referral service nor
two private attorneys will consider the
case without payment of a consulta-
tion fee.

(b) A recipient may provide legal as-
sistance in a fee-generating case with-
out first attempting to refer the case
pursuant to paragraph (a) of this sec-
tion only when:

§1609.4

(1) An eligible client is seeking bene-
fits under Subchapter II of the Social
Security Act, 42 U.S.C. 401 et seq., as
amended, Federal Old Age, Survivors,
and Disability Insurance Benefits; or
Subchapter XVI of the Social Security
Act, 42 U.S.C. 1381 et seq., as amended,
Supplemental Security Income for
Aged, Blind, and Disabled;

(2) The recipient, after consultation
with appropriate representatives of the
private bar, has determined that the
type of case is one that private attor-
neys in the area served by the recipient
ordinarily do not accept, or do not ac-
cept without prepayment of a fee; or

(3) The director of the recipient, or
the director’s designee, has determined
that referral of the case to the private
bar is not possible because:

(i) Documented attempts to refer
similar cases in the past generally have
been futile;

(ii) Emergency circumstances compel
immediate action before referral can be
made, but the client is advised that, if
appropriate, and consistent with pro-
fessional responsibility, referral will be
attempted at a later time; or

(iii) Recovery of damages is not the
principal object of the recipient’s cli-
ent’s case and substantial statutory at-
torneys’ fees are not likely to be avail-
able.

[62 FR 19399, Apr. 21, 1997, as amended at 75
FR 6818, Feb. 11, 2010; 76 FR 23504, Apr. 27,
2011; 82 FR 20447, May 2, 2017]

§1609.4 Requesting and receiving at-
torneys’ fees.

(a) Any petition seeking attorneys’
fees for representation supported in
whole or in part with funds provided by
LSC, shall, to the extent permitted by
law and rules in the jurisdiction, be
filed in the name of the recipient.

(b) Attorneys’ fees received by a re-
cipient or an employee of a recipient
for representation supported in whole
or in part with funds provided by LSC
shall be allocated to the fund in which
the recipient’s LLSC grant is recorded in
the same proportion that the amount
of LSC funds expended bears to the
total amount expended by the recipient
to support the representation.

(c) Attorneys’ fees received shall be
recorded during the accounting period
in which the money from the fee award
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is actually received by the recipient
and may be expended for any purpose
permitted by the LSC Act, regulations,
and other law applicable at the time
the money is received.

[82 FR 20447, May 2, 2017]

§1609.5 Receiving
from a client.

(a) When a case results in recovery of
damages or statutory benefits, a recipi-
ent may accept reimbursement from
the client for out-of-pocket costs and
expenses incurred in connection with
the case, if the client has agreed in
writing to reimburse the recipient for
such costs and expenses out of any such
recovery.

(b) A recipient may require a client
to pay court costs when the client does
not qualify to proceed in forma pauperis
under the rules of the jurisdiction.

[75 FR 6818, Feb. 11, 2010, as amended at 82
FR 20447, May 2, 2017]

reimbursement

§1609.6 Recipient policies, procedures
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.

[62 FR 19399, Apr. 21, 1997. Redesignated at 75
FR 6818, Feb. 11, 2010]

PART 1610—USE OF NON-LSC
FUNDS; PROGRAM INTEGRITY

Subpart A—General Provisions

Sec.

1610.1 Purpose.

1610.2 Definitions.

1610.3 Other requirements
funds.

Subpart B—Use of Non-LSC Funds

1610.4 Prohibitions on the use of non-LSC
funds.

1610.5 Grants, subgrants,
gifts made by recipients.

1610.6 Exceptions for public defender pro-
grams and criminal or related cases.

1610.7 Notification to non-LSC funders and
donors.

on recipients’

donations, and

Subpart C—Program Integrity

1610.8 Program integrity of recipient.
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Subpart D—Accounting and Compliance

1610.9 Accounting.
1610.10 Compliance.

AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 85 FR 63214, Oct. 7, 2020, unless
otherwise noted.

Subpart A—General Provisions

§1610.1 Purpose.

This part is designed to implement
restrictions and requirements on the
use of non-LSC funds by LSC recipients
and to set requirements for each LSC
recipient to maintain program integ-
rity with respect to any organization
that engages in LSC-restricted activi-
ties.

§1610.2 Definitions.

(a) Use of funds means the expendi-
ture of funds by an LSC recipient.

(1) Authorized use of funds means any
use of funds within the purpose for
which the funds were provided. The fol-
lowing non-exhaustive list provides ex-
amples of some of the types of purposes
that a grantor, donor, or other might
identify.

(i) A grant stating that the funds pro-
vided are available to support legal
services for victims of domestic vio-
lence regardless of income or financial
resources are authorized for those pur-
poses;

(ii) A grant stating that the funds
provided are available to support any
civil legal services to people with
household incomes below 200% of the
Federal Poverty Guidelines are author-
ized for those purposes;

(iii) A private donation stating that
the funds are for eviction work are au-
thorized for that purpose; or

(iv) A private donation without any
instructions from the donor or grantor
regarding the use of the funds are
available for any purposes.

(2) Unauthorized use of funds means
any use of funds that is not an author-
ized use as defined above.

(b) Derived from means the recipient
obtained the funds either directly from
the source or as the result of a series of
grants and subgrants (or similar ar-
rangements) originating from the
source. For example, a state provides
public funds to a private, non-LSC-
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funded statewide legal aid entity. The
statewide legal aid entity subgrants
some of those public funds to an LSC
recipient to provide services in six
counties. The subgranted funds remain
public funds under this rule because
they are derived from public funds.

(c) Non-LSC funds means funds de-
rived from any source other than LSC.

(1) Private funds means funds that are
derived from any source other than
LSC or the other categories of non-LSC
funds in this section. Examples of pri-
vate funds are donations from individ-
uals or grants that do not qualify as
public funds or tribal funds in this sec-
tion.

(2) Public funds means funds that are:

(i) Derived from a Federal, State, or
local government or instrumentality of
a government; or

(ii) Derived from Interest on Law-
yers’ Trust Account (IOLTA or IOLA)
programs established by State court
rules or legislation that collect and
distribute interest on lawyers’ trust
accounts.

(3) Tribal funds means funds that are
derived from an Indian tribe or from a
private nonprofit foundation or organi-
zation for the benefit of Indians or In-
dian tribes.

(d) Restrictions means the prohibi-
tions or limitations on the use of LSC
funds by a recipient and on the use of
non-LSC funds as described in this
part. LSC has four categories of re-
strictions: Extended, standard, limited,
and other. The restrictions appear in 45
CFR parts 1600 through 1644, in the L.SC
Act at 42 U.S.C. 2996-29961 and in the
sections of LLSC’s annual appropriation
(Appropriations Restrictions) that in-
corporate the restrictions enacted in
section 504 of Title V in Public Law
104-134, 122 Stat. 1321-50 (1996), as incor-
porated through Public Law 105-119,
tit. V, §502(a)(2), 111 Stat. 2440, 2510
(1998) and subject to modifications in
other statutes.

(1) Extended restrictions are the re-
strictions on:

(i) Abortion litigation (other abor-
tion activities are subject to a stand-
ard restriction)—Section 504(a)(14) of
the Appropriations Restrictions;

(ii) Aliens (representation of non-U.S.
citizens)—45 CFR part 1626;

(iii) Class actions—45 CFR part 1617;

§1610.2

(iv) Evictions from public housing in-
volving illegal drug activities—45 CFR
part 1633;

(V) Lobbying in general—45
CFR1612.3, subject to the limitations
and exceptions in 45 CFR 1612.5 (activi-
ties that are not lobbying) and 45 CFR
1612.6 (exceptions for non-LSC funds
that are a limited restriction);

(vi) Prisoner litigation—45 CFR part
1637,

(vii) Redistricting or census—45 CFR
part 1632;

(viii) Solicitation of clients—45 CFR
part 1638;

(ix) Training on prohibited topics—45
CFR 1612.8; and

(x) Welfare reform—45 CFR part 1639.

(2) Standard restrictions are the re-
strictions on:

(i) Abortion activities (other than
abortion litigation subject to an ex-

tended restriction)—42 U.S.C.
29961(b)(8);
(ii) Criminal proceedings—45 CFR
part 1613;
(iii) Draft registration violations

(violations of Military Selective Serv-
ice Act) or military desertion—42
U.S.C. 29961(b)(10);

(iv) Desegregation of
U.S.C. 2996£(b)(9);

(v) Fee-generating cases—45 CFR
part 1609;

(vi) Habeas corpus (collaterally at-
tacking criminal convictions)—45 CFR
part 1615;

(vii) Organizing—45 CFR 1612.9;

(viii) Persistent incitement of litiga-
tion and other activities prohibited by
rules of professional responsibility for
attorneys—Section 42 U.S.C.
2996f(a)(10); and

(ix) Political activities—the provi-
sions of 45 CFR part 1608 that are stat-
ed as restrictions on the use of LSC
funds (e.g., the clause of §1608.4(b) re-
garding ‘‘the use of any Corporation
funds’’) but not the other provisions of
part 1608, which are included in the
category for other restrictions (e.g.,
§1608.3(a) prohibiting the use of ‘‘any
political test or qualification).).

(3) Limited restrictions are the restric-
tions on:

(i) Lobbying permitted with non-LSC
funds (upon government request, in
public rulemaking, or regarding state

schools—42
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or local funding of the recipient)—45
CFR 1612.6;

(ii) Assisted suicide, euthanasia, and
mercy killing—45 CFR part 1643; and

(iii) Use of appropriated LSC funds to
file or pursue a lawsuit against LSC—
Section 506 of the Appropriations Re-
strictions.

(4) Other restrictions are the restric-
tions on:

(i) Demonstrations, picketing,
cotts, or strikes—45 CFR 1612.7(a).

(ii) Political activities—the provi-
sions of 45 CFR part 1608 other than
those stated as restrictions on the use
of LSC funds (which are standard re-
strictions) (e.g., §1608.3(a) prohibiting
the use of ‘‘any political test or quali-
fication’ is an other restriction).

(iii) Rioting, civil disturbances, or
violations of injunctions—45 CFR
1612.7(b).

(e) Restricted activity means an activ-
ity prohibited or limited by the restric-
tions.

(f) Program integrity means that a re-
cipient is maintaining objective integ-
rity and independence from any organi-
zation that engages in restricted ac-
tivities, as required by subpart C of
this part.

boy-

§1610.3 Other requirements on recipi-
ents’ funds.

The following requirements apply to
non-LSC funds as provided in the ref-
erenced regulations. This part neither
expands nor limits those requirements.

(a) Client identity and statement of
facts—45 CFR part 1636.

(b) Disclosure of case information—45
CFR part 1644.

(c) Priorities for the provision of
services—45 CFR part 1620.

(d) Timekeeping—45 CFR part 1635.

Subpart B—Use of Non-LSC Funds

§1610.4 Prohibitions on the use of
non-LSC funds.

(a) Non-LSC funds. Non-LSC funds
may not be used by recipients for re-
stricted activities as described in this
section, subject to the exceptions in
§§1610.5 and 1610.6 of this part.

(b) Extended restrictions. The extended
restrictions apply to the following uses
of non-LSC funds:

45 CFR Ch. XVI (10-1-24 Edition)

(1) Private funds—any use of private
funds;

(2) Public funds—any use of public
funds; and

(3) Tribal funds—any unauthorized
use of tribal funds.

(c) Standard restrictions. The standard
restrictions apply to the following uses
of non-LSC funds:

(1) Private funds—any use of private
funds;

(2) Public funds—any unauthorized
use of public funds; and

(3) Tribal funds—any unauthorized
use of tribal funds.

(d) Limited restrictions. The limited re-
strictions do not apply to the use of
non-LSC funds.

(e) Other restrictions. The other re-
strictions apply to non-LSC funds as
provided in the referenced regulations.
This part neither expands nor limits
those requirements.

(f) Inapplicability to part 1611—finan-
cial eligibility. This part does not ex-
pand, limit, or otherwise apply to the
financial eligibility rules of 45 CFR
part 1611.

§1610.5 Grants, subgrants, donations,
and gifts made by recipients.

(a) Subgrants in which a recipient
provides LSC funds or LSC-funded re-
sources as some or all of a subgrant to
a subrecipient are governed by 45 CFR
part 1627. That rule states how the re-
strictions apply to the subgrant and to
the non-LSC funds of the subrecipient,
which can vary with different types of
subgrants.

(b) Donations and gifts using LSC
funds are prohibited by 456 CFR part
1630.

(c) Use of non-LSC funds. Grants,
subgrants, donations, or gifts provided
by a recipient and funded entirely with
non-LSC funds are not subject to this
part.

§1610.6 Exceptions for public de-
fender programs and criminal or re-
lated cases.

The following restrictions do not
apply to: (1) A recipient’s or subrecipi-
ent’s separately funded public defender
program or project; or (2) Criminal or
related cases accepted by a recipient or
subrecipient pursuant to a court ap-
pointment.
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(a) Criminal
part 1613;

(b) Actions challenging criminal con-
victions—45 CFR part 1615;

(c) Aliens—45 CFR part 1626;

(d) Prisoner litigation—45 CFR part
1637,

proceedings—45 CFR

§1610.7 Notification to
funders and donors.

non-LSC

(a) No recipient may accept funds
from any source other than LLSC unless
the recipient provides the source of the
funds with written notification of LSC
prohibitions and conditions that apply
to the funds, except as provided in
paragraph (b) of this section.

(b) LLSC does not require recipients to
provide written notification for receipt
of any single contribution of less than
$250.

Subpart C—Program Integrity

§1610.8 Program integrity of recipi-
ent.

(a) A recipient must have objective
integrity and independence from any
organization that engages in restricted
activities. A recipient will be found to
have objective integrity and independ-
ence from such an organization if:

(1) The other organization is a legally
separate entity;

(2) The other organization receives
no subgrant of LSC funds from the re-
cipient, as defined in 45 CFR part 1627,
and LSC funds do not subsidize re-
stricted activities; and

(3) The recipient is physically and fi-
nancially separate from the other orga-
nization. Mere bookkeeping separation
of LSC funds from other funds is not
sufficient. LSC will determine whether
sufficient physical and financial sepa-
ration exists on a case-by-case basis
and will base its determination on the
totality of the facts. The presence or
absence of any one or more factors will
not be determinative. Factors relevant
to this determination shall include but
will not be limited to:

(i) The existence of separate per-
sonnel;

(ii) The existence of separate ac-
counting and timekeeping records;

(iii) The degree of separation from fa-
cilities in which restricted activities
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occur, and the extent of such restricted
activities; and

(iv) The extent to which signs and
other forms of identification that dis-
tinguish the recipient from the organi-
zation are present.

(b) Each recipient’s governing body
must certify to LSC on an annual basis
that the recipient is in compliance
with the requirements of this section.

Subpart D—Accounting and
Compliance

§1610.9 Accounting.

(a) Recipients shall account for funds
received from a source other than LSC
as separate and distinct receipts and
disbursements in a manner directed by
LSC.

(b) Recipients shall adopt written
policies and procedures to implement
the requirements of this part.

(c) Recipients shall maintain records
sufficient to document the expenditure
of non-LLSC funds for any restricted ac-
tivities as defined in Subpart A and to
otherwise demonstrate compliance
with the requirements of this part.

§1610.10 Compliance.

In addition to all other compliance
and enforcement options, LSC may re-
cover from a recipient’s LSC funds an
amount not to exceed the amount im-
properly charged to non-LSC funds, as
provided in §1630.16 of this chapter.

PART 1611—FINANCIAL ELIGIBILITY

Sec.
1611.1
1611.2

Purpose.

Definitions.

1611.3 Financial eligibility policies.

1611.4 Financial eligibility for legal assist-
ance.

1611.5 Authorized exceptions to the recipi-
ent’s annual income ceiling.

1611.6 Representation of groups.

1611.7 Manner of determining financial eli-
gibility.

1611.8 Changes in financial eligibility sta-
tus.

1611.9 Retainer agreements.

APPENDIX A TO PART 1611—INCOME LEVEL FOR
INDIVIDUALS ELIGIBLE FOR ASSISTANCE

AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 70 FR 45562, Aug. 8, 2005, unless
otherwise noted.
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§1611.1 Purpose.

This part sets forth requirements re-
lating to the financial eligibility of in-
dividual applicants for legal assistance
supported with LSC funds and recipi-
ents’ responsibilities in making finan-
cial eligibility determinations. This
part is not intended to and does not
create any entitlement to service for
persons deemed financially eligible.
This part also seeks to ensure that fi-
nancial eligibility is determined in a
manner conducive to development of
an effective attorney-client relation-
ship. In addition, this part sets forth
standards relating to the eligibility of
groups for legal assistance supported
with LSC funds. Finally, this part sets
forth requirements relating to recipi-
ents’ responsibilities in executing re-
tainer agreements with clients.

§1611.2 Definitions.

(a) ‘“Advice and counsel’” means legal
assistance that is limited to the review
of information relevant to the client’s
legal problem(s) and counseling the cli-
ent on the relevant law and/or sug-
gested course of action. Advice and
counsel does not encompass drafting of
documents or making third-party con-
tacts on behalf of the client.

(b) ‘““‘Applicable rules of professional
responsibility’ means the rules of eth-
ics and professional responsibility gen-
erally applicable to attorneys in the ju-
risdiction where the recipient provides
legal services.

(c) ““Applicant” means an individual
who is seeking legal assistance sup-
ported with LSC funds from a recipi-
ent. The term does not include a group,
corporation or association.

(d) ““‘Assets” means cash or other re-
sources of the applicant or members of
the applicant’s household that are
readily convertible to cash, which are
currently and actually available to the
applicant.

(e) “‘Brief services’” means legal as-
sistance in which the recipient under-
takes to provide a discrete and time-
limited service to a client beyond ad-
vice and consultation, including but
not limited to activities, such as the
drafting of documents or making lim-
ited third party contacts on behalf of a
client.
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(f) “Extended service’’ means legal
assistance characterized by the per-
formance of multiple tasks incident to
continuous representation. Examples
of extended service would include rep-
resentation of a client in litigation, an
administrative adjudicative pro-
ceeding, alternative dispute resolution
proceeding, extended negotiations with
a third party, or other legal represen-
tation in which the recipient under-
takes responsibility for protecting or
advancing a client’s interest beyond
advice and counsel or brief services.

(g) ‘““‘Governmental program for low
income individuals or families’’ means
any Federal, State or local program
that provides benefits of any kind to
persons whose eligibility is determined
on the basis of financial need.

(h) ‘“Governmental program for per-
sons with disabilities”” means any Fed-
eral, State or local program that pro-
vides benefits of any kind to persons
whose eligibility is determined on the
basis of mental and/or physical dis-
ability.

(i) “Income” means actual current
annual total cash receipts before taxes
of all persons who are resident mem-
bers and contribute to the support of
an applicant’s household, as that term
is defined by the recipient. Total cash
receipts include, but are not limited to,
wages and salaries before any deduc-
tion; income from self-employment
after deductions for business or farm
expenses; regular payments from gov-
ernmental programs for low income
persons or persons with disabilities; so-
cial security payments; unemployment
and worker’s compensation payments;
strike benefits from union funds; vet-
erans benefits; training stipends; ali-
mony; child support payments; mili-
tary family allotments; public or pri-
vate employee pension benefits; reg-
ular insurance or annuity payments;
income from dividends, interest, rents,
royalties or from estates and trusts;
and other regular or recurring sources
of financial support that are currently
and actually available to the applicant.
Total cash receipts do not include the
value of food or rent received by the
applicant in lieu of wages; money with-
drawn from a bank; tax refunds; gifts;
compensation and/or one-time insur-
ance payments for injuries sustained;
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non-cash benefits; and up to $2,000 per
year of funds received by individual
Native Americans that is derived from
Indian trust income or other distribu-
tions exempt by statute.

§1611.3 Financial eligibility policies.

(a) The governing body of a recipient
shall adopt policies consistent with
this part for determining the financial
eligibility of applicants and groups.
The governing body shall review its fi-
nancial eligibility policies at least
once every three years and make ad-
justments as necessary. The recipient
shall implement procedures consistent
with its policies.

(b) As part of its financial eligibility
policies, every recipient shall specify
that only individuals and groups deter-
mined to be financially eligible under
the recipient’s financial eligibility
policies and LSC regulations may re-
ceive legal assistance supported with
LSC funds.

(c)(1) As part of its financial eligi-
bility policies, every recipient shall es-
tablish annual income ceilings for indi-
viduals and households, which may not
exceed one hundred and twenty five
percent (126%) of the current official
Federal Poverty Guidelines amounts.
The Corporation shall annually cal-
culate 125% of the Federal Poverty
Guidelines amounts and publish such
calculations in the FEDERAL REGISTER
as a revision to Appendix A to this
part.

(2) As part of its financial eligibility
policies, a recipient may adopt author-
ized exceptions to its annual income
ceilings consistent with §1611.5.

(d)A) As part of its financial eligi-
bility policies, every recipient shall es-
tablish reasonable asset ceilings for in-
dividuals and households. In estab-
lishing asset ceilings, the recipient
may exclude consideration of a house-
hold’s principal residence, vehicles
used for transportation, assets used in
producing income, and other assets
which are exempt from attachment
under State or Federal law.

(2) The recipient’s policies may pro-
vide authority for waiver of its asset
ceilings for specific applicants under
unusual circumstances and when ap-
proved by the recipient’s Executive Di-
rector, or his/her designee. When the
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asset ceiling is waived, the recipient
shall record the reasons for such waiv-
er and shall keep such records as are
necessary to inform the Corporation of
the reasons for such waiver.

(e) Notwithstanding any other provi-
sion of this part, or other provision of
the recipient’s financial eligibility
policies, every recipient shall specify
as part of its financial eligibility poli-
cies that in assessing the income or as-
sets of an applicant who is a victim of
domestic violence, the recipient shall
consider only the assets and income of
the applicant and members of the ap-
plicant’s household other than those of
the alleged perpetrator of the domestic
violence and shall not include any as-
sets held by the alleged perpetrator of
the domestic violence, jointly held by
the applicant with the alleged perpe-
trator of the domestic violence, or as-
sets jointly held by any member of the
applicant’s household with the alleged
perpetrator of the domestic violence.

(f) As part of its financial eligibility
policies, a recipient may adopt policies
that permit financial eligibility to be
established by reference to an appli-
cant’s receipt of benefits from a gov-
ernmental program for low-income in-
dividuals or families consistent with
§1611.4(c).

(g) Before establishing its financial
eligibility policies, a recipient shall
consider the cost of living in the serv-
ice area or locality and other relevant
factors, including but not limited to:

(1) The number of clients who can be
served by the resources of the recipi-
ent;

(2) The population that would be eli-
gible at and below alternative income
and asset ceilings; and

(3) The availability and cost of legal
services provided by the private bar
and other free or low cost legal services
providers in the area.

§1611.4 Financial eligibility for legal
assistance.

(a) A recipient may provide legal as-
sistance supported with LiSC funds only
to individuals whom the recipient has
determined to be financially eligible
for such assistance. Nothing in this
part, however, prohibits a recipient
from providing legal assistance to an
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individual without regard to that indi-
vidual’s income and assets if the legal
assistance is wholly supported by funds
from a source other than LSC, and is
otherwise permissible under applicable
law and regulation.

(b) Consistent with the recipient’s fi-
nancial eligibility policies and this
part, the recipient may determine an
applicant to be financially eligible for
legal assistance if the applicant’s as-
sets do not exceed the recipient’s appli-
cable asset ceiling established pursu-
ant to §1611.3(d)(1), or the applicable
asset ceiling has been waived pursuant
§1611.3(d)(2), and:

(1) The applicant’s income is at or
below the recipient’s applicable annual
income ceiling; or

(2) The applicant’s income exceeds
the recipient’s applicable annual in-
come ceiling but one or more of the au-
thorized exceptions to the annual in-
come ceilings, as provided in §1611.5,
applies.

(c) Consistent with the recipient’s
policies, a recipient may determine an
applicant to be financially eligible
without making an independent deter-
mination of income or assets, if the ap-
plicant’s income is derived solely from
a governmental program for low-in-
come individuals or families, provided
that the recipient’s governing body has
determined that the income standards
of the governmental program are at or
below 125% of the Federal Poverty
Guidelines amounts and that the gov-
ernmental program has eligibility
standards which include an assets test.

§1611.5 Authorized exceptions to the
annual income ceiling.

(a) Consistent with the recipient’s
policies and this part, a recipient may
determine an applicant whose income
exceeds the recipient’s applicable an-
nual income ceiling to be financially
eligible if the applicant’s assets do not
exceed the recipient’s applicable asset
ceiling established pursuant to
§1611.3(d), or the asset ceiling has been
waived pursuant to §1611.3(d)(2), and:

(1) The applicant is seeking legal as-
sistance to maintain benefits provided
by a governmental program for low in-
come individuals or families; or

(2) The Executive Director of the re-
cipient, or his/her designee, has deter-

45 CFR Ch. XVI (10-1-24 Edition)

mined on the basis of documentation
received by the recipient, that the ap-
plicant’s income is primarily com-
mitted to medical or nursing home ex-
penses and that, excluding such portion
of the applicant’s income which is com-
mitted to medical or nursing home ex-
penses, the applicant would otherwise
be financially eligible for service; or

(3) The applicant’s income does not
exceed 200% of the applicable Federal
Poverty Guidelines amount and:

(i) The applicant is seeking legal as-
sistance to obtain governmental bene-
fits for low income individuals and
families; or

(ii) The applicant is seeking legal as-
sistance to obtain or maintain govern-
mental benefits for persons with dis-
abilities; or

(4) The applicant’s income does not
exceed 200% of the applicable Federal
Poverty Guidelines amount and the re-
cipient has determined that the appli-
cant should be considered financially
eligible based on consideration of one
or more of the following factors as ap-
plicable to the applicant or members of
the applicant’s household:

(i) Current income prospects, taking
into account seasonal variations in in-
come;

(ii) Unreimbursed medical expenses
and medical insurance premiums;

(iii) Fixed debts and obligations;

(iv) Expenses such as dependent care,
transportation, clothing and equip-
ment expenses necessary for employ-
ment, job training, or educational ac-
tivities in preparation for employment;

(v) Non-medical expenses associated
with age or disability;

(vi) Current taxes; or

(vii) Other significant factors that
the recipient has determined affect the
applicant’s ability to afford legal as-
sistance.

(b) In the event that a recipient de-
termines that an applicant is finan-
cially eligible pursuant to this section
and is provided legal assistance, the re-
cipient shall document the basis for
the financial eligibility determination.
The recipient shall keep such records
as may be necessary to inform the Cor-
poration of the specific facts and fac-
tors relied on to make such determina-
tion.
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§1611.6 Representation of groups.

(a) A recipient may provide legal as-
sistance to a group, corporation, asso-
ciation or other entity if it provides in-
formation showing that it lacks, and
has no practical means of obtaining,
funds to retain private counsel and ei-
ther:

(1) The group, or for a non-member-
ship group the organizing or operating
body of the group, is primarily com-
posed of individuals who would be fi-
nancially eligible for LSC-funded legal
assistance; or

(2) The group has as a principal activ-
ity the delivery of services to those
persons in the community who would
be financially eligible for LSC-funded
legal assistance and the legal assist-
ance sought relates to such activity.

(b)(1) In order to make a determina-
tion that a group, corporation, associa-
tion or other entity is eligible for legal
services as required by paragraph (a) of
this section, a recipient shall consider
the resources available to the group,
such as the group’s income and income
prospects, assets and obligations and
either:

(i) For a group primarily composed of
individuals who would be financially
eligible for LSC-funded legal assist-
ance, whether the financial or other so-
cioeconomic characteristics of the per-
sons comprising the group are con-
sistent with those of persons who are
financially eligible for LSC-funded
legal assistance; or

(ii) For a group having as a principal
activity the delivery of services to
those persons in the community who
would be financially eligible for LSC-
funded legal assistance, whether the fi-
nancial or other socioeconomic charac-
teristics of the persons served by the
group are consistent with those of per-
sons who are financially eligible for
LSC-funded legal assistance and the as-
sistance sought relates to such activity
of the group.

(2) A recipient shall collect informa-
tion that reasonably demonstrates that
the group, corporation, association or
other entity meets the eligibility cri-
teria set forth herein.

(c) The eligibility requirements set
forth herein apply only to legal assist-
ance supported by funds from LSC, pro-
vided that any legal assistance pro-

§1611.7

vided by a recipient, regardless of the
source of funds supporting the assist-
ance, must be otherwise permissible
under applicable law and regulation.

§1611.7 Manner of determining finan-
cial eligibility.

(a)(1) In making financial eligibility
determinations regarding individual
applicants, a recipient shall make rea-
sonable inquiry regarding sources of
the applicant’s income, income pros-
pects and assets. The recipient shall
record income and asset information in
the manner specified in this section.

(2) In making financial eligibility de-
terminations regarding groups seeking
LSC-supported legal assistance, a re-
cipient shall follow the requirements
set forth in §1611.6(b) of this part.

(b) A recipient shall adopt simple in-
take forms and procedures to obtain in-
formation from applicants and groups
to determine financial eligibility in a
manner that promotes the development
of trust between attorney and client.
The forms shall be preserved by the re-
cipient.

(c) If there is substantial reason to
doubt the accuracy of the financial eli-
gibility information provided by an ap-
plicant or group, a recipient shall
make appropriate inquiry to verify the
information, in a manner consistent
with the attorney-client relationship.

(d) When one recipient has deter-
mined that a client is financially eligi-
ble for service in a particular case or
matter, that recipient may request an-
other recipient to extend legal assist-
ance or undertake representation on
behalf of that client in the same case
or matter in reliance upon the initial
financial eligibility determination. In
such cases, the receiving recipient is
not required to review or redetermine
the client’s financial eligibility unless
there is a change in financial eligi-
bility status as described in §1611.8 or
there is substantial reason to doubt the
validity of the original determination,
provided that the referring recipient
provides and the receiving recipient re-
tains a copy of the intake form docu-
menting the financial eligibility of the
client.
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§1611.8 Change in financial eligibility
status.

(a) If, after making a determination
of financial eligibility and accepting a
client for service, the recipient be-
comes aware that a client has become
financially ineligible through a change
in circumstances, a recipient shall dis-
continue representation supported with
LSC funds if the change in cir-
cumstances is sufficient, and is likely
to continue, to enable the client to af-
ford private legal assistance, and dis-
continuation is not inconsistent with
applicable rules of professional respon-
sibility.

(b) If, after making a determination
of financial eligibility and accepting a
client for service, the recipient later
determines that the client is finan-
cially ineligible on the basis of later
discovered or disclosed information, a
recipient shall discontinue representa-
tion supported with LSC funds if the
discontinuation is not inconsistent
with applicable rules of professional re-
sponsibility.

§1611.9 Retainer agreements.

(a) When a recipient provides ex-
tended service to a client, the recipient
shall execute a written retainer agree-
ment with the client. The retainer
agreement shall be executed when rep-
resentation commences or as soon
thereafter as is practicable. Such re-
tainer agreement must be in a form
consistent with the applicable rules of
professional responsibility and pre-
vailing practices in the recipient’s
service area and shall include, at a
minimum, a statement identifying the
legal problem for which representation
is sought, and the nature of the legal
services to be provided.

(b) No written retainer agreement is
required for advice and counsel or brief
service provided by the recipient to the
client or for legal services provided to
the client by a private attorney pursu-
ant to 45 CFR part 1614.

(c) The recipient shall maintain cop-
ies of all retainer agreements gen-
erated in accordance with this section.
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APPENDIX A TO PART 1611—INCOME
LEVEL FOR INDIVIDUALS ELIGIBLE
FOR ASSISTANCE

LEGAL SERVICES CORPORATION 2024 INCOME

GUIDELINES *
48 Contig-
] uous states
Size of fouse- | ang the Dis- | Alaska Hawaii
trict of
Columbia
1. $18,825 $23,513 $21,638
2 25,550 31,925 29,375
3 32,275 40,338 37,113
4 39,000 48,750 44,850
5 45,725 57,163 52,588
6 52,450 65,575 60,325
7 59,175 73,988 68,063
8 ... . 65,900 82,400 75,800
For each addi-
tional member
of the house-
hold in excess
of 8, add: ........ 6,725 8,413 7,738

*The figures in this table represent 125% of the Federal
Poverty Guidelines by household size as determined by HHS.

REFERENCE CHART—200% OF FEDERAL
POVERTY GUIDELINES *

48 Contig-
; uous states
Size ﬁglréouse- and the Dis- Alaska Hawaii
trict of
Columbia
1. $30,120 $37,620 $ 34,620
2 40,880 51,080 47,000
3 51,640 64,540 59,380
4 62,400 78,000 71,760
5 73,160 91,460 84,140
6 83,920 104,920 96,520
7 94,680 118,380 108,900
8 ... . 105,440 131,840 121,280
For each addi-
tional member
of the house-
hold in excess
of 8, add: ........ 10,760 13,460 12,380

*The figures in this table represent 200% of the Federal
Poverty Guidelines by household size as determined by HHS.

(Authority: 42 U.S.C. 2996g(e))

[89 FR 4563, Jan. 24, 2024; 89 FR 7294, Feb. 2,
2024]

PART  1612—RESTRICTIONS ON
LOBBYING AND CERTAIN OTHER
ACTIVITIES

Sec.

1612.1 Purpose.

1612.2 Definitions.

1612.3 Prohibited legislative and adminis-
trative activities.

1612.4 Grassroots lobbying.

1612.5 Permissible activities
funds.

using any
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1612.6 Permissible activities using non-LSC
funds.

1612.7 Public demonstrations and activities.

1612.8 Training.

1612.9 Organizing.

1612.10 Recordkeeping and accounting for
activities funded with non-LSC funds.

1612.11 Recipient policies and procedures.

AUTHORITY: Pub. L. 104-208, 110 Stat. 3009;
Pub. L. 104-134, 110 Stat. 1321, secs. 504(a)(2),
3), (4), (5), (6), and (12), 504(b) and (e); 42
U.S.C.  2996e(b)(5), 2996f(a)(6) and (6),
2996£(b)(4), (6) and (7), and 2996g(e).

SOURCE: 62 FR 19404, Apr. 21, 1997, unless
otherwise noted.

§1612.1 Purpose.

The purpose of this part is to ensure
that LSC recipients and their employ-
ees do not engage in certain prohibited
activities, including representation be-
fore legislative bodies or other direct
lobbying activity, grassroots lobbying,
participation in rulemaking, public
demonstrations, advocacy training,
and certain organizing activities. The
part also provides guidance on when re-
cipients may participate in public rule-
making or in efforts to encourage
State or local governments to make
funds available to support recipient ac-
tivities, and when they may respond to
requests of legislative and administra-
tive officials.

§1612.2 Definitions.

(a)(1) Grassroots lobbying means any
oral, written or electronically trans-
mitted communication or any adver-
tisement, telegram, letter, article,
newsletter, or other printed or written
matter or device which contains a di-
rect suggestion to the public to contact
public officials in support of or in oppo-
sition to pending or proposed legisla-
tion, regulations, executive decisions,
or any decision by the electorate on a
measure submitted to it for a vote. It
also includes the provision of financial
contributions by recipients to, or par-
ticipation by recipients in, any dem-
onstration, march, rally, fundraising
drive, lobbying campaign, letter writ-
ing or telephone campaign for the pur-
pose of influencing the course of such
legislation, regulations, decisions by
administrative bodies, or any decision
by the electorate on a measure sub-
mitted to it for a vote.

§1612.2

(2) Grassroots lobbying does not in-
clude communications which are lim-
ited solely to reporting on the content
or status of, or explaining, pending or
proposed legislation or regulations.

(b)(1) Legislation means any action or
proposal for action by Congress or by a
State or local legislative body which is
intended to prescribe law or public pol-
icy. The term includes, but is not lim-
ited to, action on bills, constitutional
amendments, ratification of treaties
and intergovernmental agreements, ap-
proval of appointments and budgets,
and approval or disapproval of actions
of the executive.

(2) Legislation does not include those
actions of a legislative body which ad-
judicate the rights of individuals under
existing laws; nor does it include legis-
lation adopted by an Indian Tribal
Council.

(c) Public policy means an overall
plan embracing the general goals and
procedures of any governmental body
and pending or proposed statutes,
rules, and regulations.

(d)(1) Rulemaking means any agency
process for formulating, amending, or
repealing rules, regulations or guide-
lines of general applicability and fu-
ture effect issued by the agency pursu-
ant to Federal, State or local rule-
making procedures, including:

(i) The customary procedures that
are used by an agency to formulate and
adopt proposals for the issuance,
amendment or revocation of regula-
tions or other statements of general
applicability and future effect, such as
negotiated rulemaking and ‘‘notice and
comment”’ rulemaking procedures
under the Federal Administrative Pro-
cedure Act or similar procedures used
by State or local government agencies;
and

(ii) Adjudicatory proceedings that
are formal adversarial proceedings to
formulate or modify an agency policy
of general applicability and future ef-
fect.

(2) Rulemaking does not include:

(i) Administrative proceedings that
produce determinations that are of par-
ticular, rather than general, applica-
bility and affect only the private
rights, benefits or interests of individ-
uals, such as Social Security hearings,
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welfare fair hearings, or granting or
withholding of licenses;

(ii) Communication with agency per-
sonnel for the purpose of obtaining in-
formation, clarification, or interpreta-
tion of the agency’s rules, regulations,
guidelines, policies or practices.

(e) Public rulemaking means any rule-
making proceeding or portion of such
proceeding or procedure that is open to
the public through notices of proposed
rulemaking published in the FEDERAL
REGISTER or similar State or local
journals, announcements of public
hearings on proposed rules or notices of
proposed rulemaking including those
that are routinely sent to interested
members of the public, or other similar
notifications to members of the public;

(f) Similar procedure refers to a legis-
lative process by which matters must
be determined by a vote of the elec-
torate.

[62 FR 19404, Apr. 21, 1997; 62 FR 22895, Apr.
28, 1997]

§1612.3 Prohibited legislative and ad-
ministrative activities.

(a) Except as provided in §§1612.5 and
1612.6, recipients shall not attempt to
influence:

(1) The passage or defeat of any legis-
lation or constitutional amendment;

(2) Any initiative, or any referendum
or any similar procedure of the Con-
gress, any State legislature, any local
council, or any similar governing body
acting in any legislative capacity;

(3) Any provision in a legislative
measure appropriating funds to, or de-
fining or limiting the functions or au-
thority of, the recipient or the Cor-
poration; or,

(4) The conduct of oversight pro-
ceedings concerning the recipient or
the Corporation.

(b) Except as provided in §§1612.5 and
1612.6, recipients shall not participate
in or attempt to influence any rule-
making, or attempt to influence the
issuance, amendment or revocation of
any executive order.

(c) Recipients shall not use any funds
to pay for any personal service, adver-
tisement, telegram, telephone commu-
nication, letter, printed or written
matter, administrative expense, or re-
lated expense associated with an activ-

45 CFR Ch. XVI (10-1-24 Edition)

ity prohibited in paragraphs (a) and (b)
in this section.
§1612.4 Grassroots lobbying.

A recipient shall not engage in any
grassroots lobbying.

§1612.5 Permissible activities
any funds.

using

(a) A recipient may provide adminis-
trative representation for an eligible
client in a proceeding that adjudicates
the particular rights or interests of
such eligible client or in negotiations
directly involving that client’s legal
rights or responsibilities, including
pre-litigation negotiation and negotia-
tion in the course of litigation.

(b) A recipient may initiate or par-
ticipate in litigation challenging agen-
cy rules, regulations, guidelines or
policies, unless such litigation is other-
wise prohibited by law or Corporation
regulations.

(c) Nothing in this part is intended to
prohibit a recipient from:

(1) Applying for a governmental
grant or contract;

(2) Communicating with a govern-
mental agency for the purpose of ob-
taining information, clarification, or
interpretation of the agency’s rules,
regulations, practices, or policies;

(3) Informing clients, other recipi-
ents, or attorneys representing eligible
clients about new or proposed statutes,
executive orders, or administrative
regulations;

(4) Communicating directly or indi-
rectly with the Corporation for any
purpose including commenting upon
existing or proposed Corporation rules,
regulations, guidelines, instructions
and policies;

(5) Permitting its employees to par-
ticipate in bar association activities,
provided that recipient resources are
not used to support and the recipient is
not identified with activities of bar as-
sociations that are devoted to activi-
ties prohibited by this part.

(6) Advising a client of the client’s
right to communicate directly with an
elected official; or

(7) Participating in activity related
to the judiciary, such as the promulga-
tion of court rules, rules of professional
responsibility and disciplinary rules.

480



Legal Services Corporation

§1612.6 Permissible
non-LSC funds.

(a) If the conditions of paragraphs (b)
and (c) of this section are met, recipi-
ents and their employees may use non-
LSC funds to respond to a written re-
quest from a governmental agency or
official thereof, elected official, legisla-
tive body, committee, or member
thereof made to the employee, or to a
recipient to:

(1) Testify orally or in writing;

(2) Provide information which may
include analysis of or comments upon
existing or proposed rules, regulations
or legislation, or drafts of proposed
rules, regulations or legislation; or

(3) Participate in negotiated rule-
making under the Negotiated Rule-
making Act of 1990, 5 U.S.C. 561, et seq.,
or comparable State or local laws.

(b) Communications made in re-
sponse to requests under paragraph (a)
may be distributed only to the party or
parties that made the request and to
other persons or entities only to the
extent that such distribution is re-
quired to comply with the request.

(c) No employee of the recipient shall
solicit or arrange for a request from
any official to testify or otherwise pro-
vide information in connection with
legislation or rulemaking.

(d) Recipients shall maintain copies
of all written requests received by the
recipient and written responses made
in response thereto and make such re-
quests and written responses available
to monitors and other representatives
of the Corporation upon request.

(e) Recipients may use non-LSC
funds to provide oral or written com-
ment to an agency and its staff in a
public rulemaking proceeding.

(f) Recipients may use non-LSC funds
to contact or communicate with, or re-
spond to a request from, a State or
local government agency, a State or
local legislative body or committee, or
a member thereof, regarding funding
for the recipient, including a pending
or proposed legislative or agency pro-
posal to fund such recipient.

activities using

§1612.7 Public demonstrations and ac-
tivities.

(a) During working hours, while pro-

viding legal assistance or representa-

tion to the recipient’s clients or while

§1612.8

using recipient resources provided by
the Corporation or by private entities,
no person shall:

(1) Participate in any public dem-
onstration, picketing, boycott, or
strike, except as permitted by law in
connection with the employee’s own
employment situation; or

(2) Encourage, direct, or coerce oth-
ers to engage in such activities.

(b) No employee of a recipient shall
at any time engage in or encourage
others to engage in any:

(1) Rioting or civil disturbance;

(2) Activity determined by a court to
be in violation of an outstanding in-
junction of any court of competent ju-
risdiction; or

(3) Other illegal activity that is in-
consistent with an employee’s respon-
sibilities under applicable law, Cor-
poration regulations, or the rules of
professional responsibility of the juris-
diction where the recipient is located
or the employee practices law.

(c) Nothing in this section shall pro-
hibit an attorney from:

(1) Informing and advising a client
about legal alternatives to litigation or
the lawful conduct thereof; or

(2) Taking such action on behalf of a
client as may be required by profes-
sional responsibilities or applicable law
of any State or other jurisdiction.

§1612.8 Training.

(a) A recipient may not support or
conduct training programs that:

(1) Advocate particular public poli-
cies;

(2) Encourage or facilitate political
activities, labor or anti-labor activi-
ties, boycotts, picketing, strikes or
demonstrations, or the development of
strategies to influence legislation or
rulemaking;

(3) Disseminate information about
such policies or activities; or

(4) Train participants to engage in
activities prohibited by the Act, other
applicable law, or Corporation regula-
tions, guidelines or instructions.

(b) Nothing in this section shall be
construed to prohibit training of any
attorneys or paralegals, clients, lay ad-
vocates, or others involved in the rep-
resentation of eligible clients nec-
essary for preparing them:

481



§1612.9

(1) To provide adequate legal assist-
ance to eligible clients; or

(2) To provide advice to any eligible
client as to the legal rights of the cli-
ent.

§1612.9 Organizing.

(a) Recipients may not use funds pro-
vided by the Corporation or by private
entities to initiate the formation, or to
act as an organizer, of any association,
federation, labor union, coalition, net-
work, alliance, or any similar entity.

(b) This section shall not be con-
strued to apply to:

(1) Informational meetings attended
by persons engaged in the delivery of
legal services at which information
about new developments in law and
pending cases or matters are discussed;
or

(2) Organizations composed exclu-
sively of eligible clients formed for the
purpose of advising a legal services
program about the delivery of legal
services.

(c) Recipients and their employees
may provide legal advice or assistance
to eligible clients who desire to plan,
establish or operate organizations,
such as by preparing articles of incor-
poration and bylaws.

§1612.10 Recordkeeping and account-
ing for activities funded with non-
LSC funds.

(a) No funds made available by the
Corporation shall be used to pay for ad-
ministrative overhead or related costs
associated with any activity listed in
§1612.6.

(b) Recipients shall maintain sepa-
rate records documenting the expendi-
ture of non-LSC funds for legislative
and rulemaking activities permitted by
§1612.6.

(c) Recipients shall submit semi-an-
nual reports describing their legisla-
tive activities with non-L.SC funds con-
ducted pursuant to §1612.6, together
with such supporting documentation as
specified by the Corporation.

[62 FR 19404, Apr. 21, 1997, 62 FR 22895, Apr.
28, 1997]
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§1612.11 Recipient policies and proce-
dures.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part.

PART 1613—RESTRICTIONS ON
LEGAL ASSISTANCE WITH RE-
SPECT TO CRIMINAL PRO-
CEEDINGS

Sec.

1613.1 Purpose.

1613.2 Definition.

1613.3 Prohibition.

1613.4 Authorized representation.

1613.5 Criminal representation in Indian

tribal courts.

AUTHORITY: Sec. 234(d), Public Law 111-211,
124. Stat. 2282; 42 U.S.C. 2996f(b)(2); 42 U.S.C.
2996g(e).

SOURCE: 43 FR 32775, July 28, 1978, unless
otherwise noted.

§1613.1 Purpose.

This part is designed to ensure that
Corporation funds will not be used to
provide legal assistance with respect to
criminal proceedings unless such as-
sistance is authorized by this part.

[79 FR 21150, Apr. 15, 2014]

§1613.2 Definition.

Criminal proceeding means the adver-
sary judicial process prosecuted by a
public officer and initiated by a formal
complaint, information, or indictment
charging a person with an offense de-
nominated ‘‘criminal’ by applicable
law and punishable by death, imprison-
ment, or a jail sentence.

[79 FR 21150, Apr. 15, 2014]

§1613.3 Prohibition.

Corporation funds shall not be used
to provide legal assistance with respect
to a criminal proceeding, unless au-
thorized by this part.

§1613.4 Authorized representation.

Legal assistance may be provided
with respect to a criminal proceeding.

(a) Pursuant to a court appointment
made under a statute or a court rule of
equal applicability to all attorneys in
the jurisdiction, if authorized by the
recipient after a determination that
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acceptance of the appointment would
not impair the recipient’s primary re-
sponsibility to provide legal assistance
to eligible clients in civil matters.

(b) When professional responsibility
requires representation in a criminal
proceeding arising out of a transaction
with respect to which the client is
being, or has been, represented by a re-
cipient.

[43 FR 32775, July 28, 1978, as amended at 79
FR 21150, Apr. 15, 2014]

§1613.5 Criminal representation in In-
dian tribal courts.

(a) Legal assistance may be provided
with Corporation funds to a person
charged with a criminal offense in an
Indian tribal court who is otherwise el-
igible.

(b) Legal assistance may be provided
in a criminal proceeding in an Indian
tribal court pursuant to a court ap-
pointment only if the appointment is
made under a statute or a court rule or
practice of equal applicability to all at-
torneys in the jurisdiction, and is au-
thorized by the recipient after a deter-
mination that acceptance of the ap-
pointment would not impair the recipi-
ent’s primary responsibility to provide
legal assistance to eligible clients in
civil matters.

[79 FR 21151, Apr. 15, 2014]

PART 1614—PRIVATE ATTORNEY
INVOLVEMENT

Sec.

1614.1
1614.2
1614.3

Purpose.

General policy.

Definitions.

1614.4 Range of activities.

1614.5 Compensation of recipient staff and
private attorneys; blackout period.

1614.6 Procedure.

1614.7 Fiscal recordkeeping.

1614.8 Prohibition of revolving litigation
funds.

1614.9 Waivers.

1614.10 Failure to comply.

AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 79 FR 61781, Oct. 15, 2014, unless
otherwise noted.
§1614.1 Purpose.

Private attorney involvement shall
be an integral part of a total local pro-
gram undertaken within the estab-

§1614.3

lished priorities of that program, and
consistent with LSC’s governing stat-
utes and regulations, in a manner that
furthers the statutory requirement of
providing high quality, economical,
and effective client-centered legal as-
sistance and legal information to eligi-
ble clients. This part is designed to en-
sure that recipients of LSC funds in-
volve private attorneys, and encour-
ages recipients to involve law students,
law graduates, or other professionals,
in the delivery of legal information and
legal assistance to eligible clients.

§1614.2 General policy.

(a) A recipient of LSC funding shall
devote an amount equal to at least
twelve and one-half percent (12.5%) of
the recipient’s annualized Basic Field-
General award to the involvement of
private attorneys, law students, law
graduates, or other professionals in the
delivery of legal information and legal
assistance to eligible clients. This re-
quirement is hereinafter referred to as
the “PAI requirement.”

(b) Basic Field-Native American
grants, Basic Field-Migrant grants, and
non-Basic Field grants are not subject
to the PAI requirement. For example,
Technology Initiative Grants are not
subject to the PAI requirement. How-
ever, recipients of Native American or
migrant funding shall provide oppor-
tunity for involvement in the delivery
of legal information and legal assist-
ance by private attorneys, law stu-
dents, law graduates, or other profes-
sionals in a manner that is generally
open to broad participation in those ac-
tivities undertaken with those funds,
or shall demonstrate to the satisfac-
tion of the Corporation that such in-
volvement is not feasible.

§1614.3 Definitions.

(a) Attormey means a person who is
authorized to practice law in the juris-
diction in which assistance is rendered.
For purposes of this part, attorney does
not have the meaning stated in 45 CFR
1600.1.

(b) Incubator project means a program
that provides legal training and sup-
port, for a limited period of time, to
law students, law graduates, or attor-
neys who are establishing, or upon
graduation and bar admission intend to

483



§1614.4

establish, their own independent law
practices.

(¢c) Law graduate means an individual
who, within the last two years, has
completed the education and/or train-
ing requirements necessary for applica-
tion to the bar in any U.S. state or ter-
ritory.

(d) Law student means an individual
who is, or has been, enrolled, full-time
or part-time, within the past year, and
not expelled from:

(1) A law school that can provide the
student with a degree that is a quali-
fication for application to the bar in
any U.S. state or territory; or

(2) An apprenticeship program that
can provide the student with sufficient
qualifications for application to the
bar in any U.S. state or territory.

(e) Legal assistance means service on
behalf of a client or clients that is spe-
cific to the client’s or clients’ unique
circumstances, involves a legal anal-
ysis that is tailored to the client’s or
clients’ factual situation, and involves
applying legal judgment in inter-
preting the particular facts and in ap-
plying relevant law to the facts pre-
sented.

(f) Legal information means sub-
stantive legal information not tailored
to address a person’s specific problem
and that does not involve applying
legal judgment or recommending a spe-
cific course of action.

(g) Other professional means an indi-
vidual, not engaged in the practice of
law and not employed by the recipient,
providing services in furtherance of the
recipient’s provision of legal informa-
tion or legal assistance to eligible cli-
ents. For example, a paralegal rep-
resenting a client in a Supplemental
Security Income (SSI) case, an ac-
countant providing tax advice to an el-
igible client, or an attorney not au-
thorized to practice law in the jurisdic-
tion in which the recipient is located
would fit within the definition of other
professional. An individual granted a
limited license to practice law by a
body authorized by court rule or state
law to grant such licenses in the juris-
diction in which the recipient is lo-
cated would also meet the definition of
other professional.

(h) PAI Clinic means an activity
under this part in which private attor-
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neys, law students, law graduates, or
other professionals are involved in pro-
viding legal information and/or legal
assistance to the public at a specified
time and location.

(i) Private attorney means an attor-
ney. Private attorney does not include:

(1) An attorney employed half time
or more per calendar year by an LSC
recipient or subrecipient; or

(2) An attorney employed less than
half time by an LSC recipient or sub-
recipient acting within the terms of his
or her employment by the LSC recipi-
ent or subrecipient; or

(3) An attorney acting within the
terms of his or her employment by a
non-profit organization whose primary
purpose is the delivery of free civil
legal services to low-income individ-
uals; or

(4) An attorney acting within the
terms of his or her employment by a
component of a non-profit organiza-
tion, where the component’s primary
purpose is the delivery of free civil
legal services to low-income individ-
uals.

(3j) Screen for eligibility means to
screen individuals for eligibility using
the same criteria recipients use to de-
termine an individual’s eligibility for
cases accepted by the recipient and
whether LSC funds or non-LSC funds
can be used to provide legal assistance
(e.g., income and assets, citizenship, el-
igible alien status, within priorities,
applicability of LSC restrictions).

(k) Subrecipient has the meaning stat-
ed in 45 CFR 1627.2(b)(1), except that as
used in this part, such term shall not
include entities that meet the defini-
tion of subrecipient solely because they
receive more than $25,000 from an LSC
recipient for services provided through
a fee-for-service arrangement, such as
services provided by a private law firm
or attorney representing a recipient’s
clients on a contract or judicare basis.

§1614.4 Range of activities.

(a) Direct delivery of legal assistance to
recipient clients. (1) Activities under-
taken by the recipient to meet the re-
quirements of this part must include
the direct delivery of legal assistance
to eligible clients by private attorneys
through programs such as organized
pro bono plans, reduced fee plans,
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judicare panels, private attorney con-
tracts, or those modified pro bono
plans which provide for the payment of
nominal fees by eligible clients and/or
organized referral systems; except that
payment of attorney’s fees through
“‘revolving litigation fund” systems, as
described in §1614.8, shall neither be
used nor funded under this part nor
funded with any LSC support.

(2) In addition to the activities de-
scribed in paragraph (a)(1) of this sec-
tion, direct delivery of legal assistance
to eligible clients may include rep-
resentation by a non-attorney in an ad-
ministrative tribunal that permits
non-attorneys to represent individuals
before the tribunal.

(3) Systems designed to provide di-
rect legal assistance to eligible clients
of the recipient by private attorneys on
either a pro bono or reduced fee basis,
shall include at a minimum, the fol-
lowing components:

(i) Intake and case acceptance proce-
dures consistent with the recipient’s
established priorities in meeting the
legal needs of eligible clients;

(ii) Case assignments which ensure
the referral of cases according to the
nature of the legal problems involved
and the skills, expertise, and sub-
stantive experience of the partici-
pating attorney;

(iii) Case oversight and follow-up pro-
cedures to ensure the timely disposi-
tion of cases to achieve, if possible, the
result desired by the client and the ef-
ficient and economical utilization of
recipient resources; and

(iv) Access by private attorneys to
LSC recipient resources that provide
back-up on substantive and procedural
issues of the law.

(b) Support and other activities. Activi-
ties undertaken by recipients to meet
the requirements of this part may also
include, but are not limited to:

(1) Support provided by private attor-
neys to the recipient or a subrecipient
as part of its delivery of legal assist-
ance or legal information to eligible
clients on either a reduced fee or pro
bono basis such as the provision of
community legal education, training,
technical assistance, research, advice
and counsel; co-counseling arrange-
ments; or the use of the private attor-
ney’s facilities, libraries, computer-as-
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sisted legal research systems or other
resources;

(2) Support provided by other profes-
sionals in their areas of professional
expertise to the recipient as part of its
delivery of legal information or legal
assistance to eligible clients on either
a reduced fee or pro bono basis such as
the provision of intake support, re-
search, training, technical assistance,
or direct assistance to an eligible cli-
ent of the recipient; and

(3) Support provided by the recipient
in furtherance of activities undertaken
pursuant to this section including the
provision of training, technical assist-
ance, research, advice and counsel or
the use of recipient facilities, libraries,
computer assisted legal research sys-
tems or other resources.

(4) Support provided to bar associa-
tions or courts establishing legal clin-
ics. A recipient may allocate to its PAI
requirement costs associated with pro-
viding a bar association or court with
technical assistance in planning and
establishing a legal clinic at which pri-
vate attorneys will provide legal infor-
mation and/or legal assistance.

(6) PAI Clinics—(1) Legal information
provided in PAI clinics. A recipient may
allocate to its PAI requirement costs
associated with providing support to
clinics, regardless of whether the clinic
screens for eligibility, if the clinic pro-
vides only legal information.

(ii) Legal assistance provided in PAI
clinics. A recipient may provide support
to a PAI clinic that provides legal as-
sistance if the PAI clinic screens for
eligibility.

(A) A recipient may allocate to its
PAI requirement costs associated with
its support of such clinics for legal as-
sistance provided to individuals who
are eligible to receive LSC-funded legal
services.

(B) Where a recipient supports a clin-
ic that provides legal assistance to in-
dividuals who are eligible for permis-
sible non-LSC-funded services, the re-
cipient may not allocate to its PAI re-
quirement costs associated with the
legal assistance provided to such indi-
viduals. For example, a recipient may
not allocate to its PAI requirement
costs associated with legal assistance
provided through a clinic to an indi-
vidual who exceeds the income and
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asset tests for LSC eligibility, but is
otherwise eligible.

(C) For clinics providing legal infor-
mation to the public and legal assist-
ance to clients screened for eligibility,
a recipient may allocate to its PAI re-
quirement costs associated with its
support of both parts of the clinic. If
the clinic does not screen for eligi-
bility, the recipient may allocate to
the PAI requirement costs associated
with the legal information portion of
the PAI clinic, but may not allocate to
the PAI requirement costs associated
with the legal assistance portion of the
clinic.

(D) In order to allocate to its PAI re-
quirement costs associated with sup-
port of the legal assistance portion of a
clinic, a recipient must maintain
records sufficient to document that
such clinic has an eligibility screening
process and that each individual pro-
vided with legal assistance in the por-
tion of the clinic supported by the re-
cipient was properly screened for eligi-
bility under the process.

(6) Screening and referral systems. (1) A
recipient may participate in a referral
system in which the recipient conducts
intake screening and refers LSC-eligi-
ble applicants to programs that assign
applicants to private attorneys on a
pro bono or reduced fee basis.

(ii) In order to allocate to its PAI re-
quirement costs associated with par-
ticipating in such referral systems, a
recipient must be able to report the
number of eligible persons referred by
the recipient to each program and the
number of eligible persons who were
placed with a private attorney through
the program receiving the referral.

(7 Law student activities. A recipient
may allocate to its PAI requirement
costs associated with law student work
supporting the recipient’s provision of
legal information or delivery of legal
assistance to eligible clients. Com-
pensation paid by the recipient to law
students may not be allocated to the
PAI requirement.

(c) Determination of PAI activities. The
specific methods to be undertaken by a
recipient to involve private attorneys,
law students, law graduates, or other
professionals in the provision of legal
information and legal assistance to eli-
gible clients will be determined by the
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recipient’s taking into account the fol-
lowing factors:

(1) The priorities established pursu-
ant to part 1620 of this chapter;

(2) The effective and economic deliv-
ery of legal assistance and legal infor-
mation to eligible clients;

(3) The linguistic and cultural bar-
riers to effective advocacy;

(4) The actual or potential conflicts
of interest between specific partici-
pating attorneys, law students, law
graduates, or other professionals and
individual eligible clients; and

(5) The substantive and practical ex-
pertise, skills, and willingness to un-
dertake new or unique areas of the law
of participating attorneys and other
professionals.

(d) Unauthorized practice of law. This
part is not intended to permit any ac-
tivities that would conflict with the
rules governing the unauthorized prac-
tice of law in the recipient’s jurisdic-
tion.

§1614.5 Compensation of recipient
staff and private attorneys; black-
out period.

(a) A recipient may allocate to its
PAI requirement costs associated with
compensation paid to its employees
only for facilitating the involvement of
private attorneys, law students, law
graduates, or other professionals in ac-
tivities under this part.

(b) A recipient may not allocate to
its PAI requirement costs associated
with compensation paid to a private at-
torney, law graduate, or other profes-
sional for services under this part for
any hours an individual provides above
800 hours per calendar year.

(c) No costs may be allocated to the
PAI requirement for direct payment to
any individual who for any portion of
the current year or the previous year
was employed more than 1,000 hours
per calendar year by an LSC recipient
or subrecipient, except for employment
as a law student; provided, however:

(1) This paragraph (c) shall not be
construed to prohibit the allocation of
costs to the PAI requirement for pay-
ments made to such an individual par-
ticipating in a pro bono or judicare
project on the same terms that are
available to other attorneys;
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(2) This paragraph (c) shall not apply
to the allocation of costs to the PAI re-
quirement for payments to attorneys
who were employed for less than a year
by an LSC recipient or subrecipient as
part of an incubator project; and

(3) This paragraph (c) shall not be
construed to restrict recipients from
allocating to their PAI requirement
the payment of funds as a result of
work performed by an attorney or
other individual who practices in the
same business with such former em-
ployee.

§1614.6 Procedure.

(a) The recipient shall develop a plan
and budget to meet the requirements of
this part which shall be incorporated
as a part of the refunding application
or initial grant application. The budget
shall be modified as necessary to fulfill
this part. That plan shall take into
consideration:

(1) The legal needs of eligible clients
in the geographical area served by the
recipient and the relative importance
of those needs consistent with the pri-
orities established pursuant to section
1007(a)(2)(C) of the Legal Services Cor-
poration Act (42 U.S.C. 2996f(a)(2)(C))
and 45 CFR part 1620 adopted pursuant
thereto;

(2) The delivery mechanisms poten-
tially available to provide the oppor-
tunity for private attorneys, law stu-
dents, law graduates, or other profes-
sionals to meet the established priority
legal needs of eligible clients in an eco-
nomical and effective manner; and

(3) The results of the consultation as
required below.

(b) The recipient shall consult with
significant segments of the client com-
munity, private attorneys, and bar as-
sociations, including minority and
women’s bar associations, in the recipi-
ent’s service area in the development
of its annual plan to provide for the in-
volvement of private attorneys, law
students, law graduates, or other pro-
fessionals in the provision of legal in-
formation and legal assistance to eligi-
ble clients and shall document that
each year its proposed annual plan has
been presented to all local bar associa-
tions within the recipient’s service
area and shall summarize their re-
sponse.

§1614.7

(¢c) In the case of recipients whose
service areas are adjacent, cotermi-
nous, or overlapping, the recipients
may enter into joint efforts to involve
private attorneys, law students, law
graduates, or other professionals in the
delivery of legal information and legal
assistance to eligible clients, subject to
the prior approval of LSC. In order to
be approved, the joint venture plan
must meet the following conditions:

(1) The recipients involved in the
joint venture must plan to expend at
least twelve and one-half percent
(12.5%) of the aggregate of their basic
field awards on PAI. In the case of re-
cipients with adjacent service areas,
twelve and one-half percent (12.5%) of
each recipient’s grant shall be ex-
pended to PAI; provided, however, that
such expenditure is subject to waiver
under this section;

(2) Each recipient in the joint ven-
ture must be a bona fide participant in
the activities undertaken by the joint
venture; and

(3) The joint PAI venture must pro-
vide an opportunity for involving pri-
vate attorneys, law students, law grad-
uates, or other professionals through-
out the entire joint service area(s).

§1614.7 Fiscal recordkeeping.

The recipient shall demonstrate com-
pliance with this part by utilizing fi-
nancial systems and procedures and
maintaining supporting documentation
to identify and account separately for
costs related to the PAI effort. Such
systems and records shall meet the re-
quirements of the Corporation’s Audit
Guide for Recipients and Auditors and
the Accounting Guide for LSC Recipi-
ents and shall have the following char-
acteristics:

(a) They shall accurately identify
and account for:

(1) The recipient’s administrative,
overhead, staff, and support costs re-
lated to PAI activities. Non-personnel
costs shall be allocated on the basis of
reasonable operating data. All methods
of allocating common costs shall be
clearly documented. If any direct or in-
direct time of staff attorneys or para-
legals is to be allocated as a cost to
PAI, such costs must be documented by
time sheets accounting for the time
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those employees have spent on PAI ac-
tivities. The timekeeping requirement
does not apply to such employees as re-
ceptionists, secretaries, intake per-
sonnel or bookkeepers; however, per-
sonnel cost allocations for non-attor-
ney or non-paralegal staff should be
based on other reasonable operating
data which is clearly documented;

(2) Payments to private attorneys,
law graduates, or other professionals
for support or direct client services
rendered. The recipient shall maintain
contracts on file that set forth pay-
ment systems, hourly rates, and max-
imum allowable fees. Bills and/or in-
voices from private attorneys, law
graduates, or other professionals shall
be submitted before payments are
made. Encumbrances shall not be in-
cluded in calculating whether a recipi-
ent has met the requirement of this
part;

(3) Contractual payments or sub-
grants to individuals or organizations
that undertake administrative, sup-
port, and/or direct services to eligible
clients on behalf of the recipient con-
sistent with the provisions of this part.
Contracts or subgrants concerning
transfer of LSC funds for PAI activities
shall require that such funds be ac-
counted for by the recipient in accord-
ance with LSC guidelines, including
the requirements of the Audit Guide
for Recipients and Auditors and the
Accounting Guide for LSC Recipients
and 45 CFR parts 1610, 1627 and 1630;

(4) Other such actual costs as may be
incurred by the recipient in this re-
gard.

(b) Support and expenses relating to
the PAI effort must be reported sepa-
rately in the recipient’s year-end audit.
This shall be done by establishing a
separate fund or providing a separate
schedule in the financial statement to
account for the entire PAI allocation.
Recipients are not required to establish
separate bank accounts to segregate
funds allocated to PAI. Auditors are re-
quired to perform sufficient audit tests
to enable them to render an opinion on
the recipient’s compliance with the re-
quirements of this part.

(c) Attorneys, law students, law grad-
uates, or other professionals may be re-
imbursed for actual costs and expenses.
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(d) Fees paid to individuals for pro-
viding services under this part may not
exceed 50% of the local prevailing mar-
ket rate for that type of service.

§1614.8 Prohibition of revolving litiga-
tion funds.

(a) A revolving litigation fund sys-
tem is a system under which a recipi-
ent systematically encourages the ac-
ceptance of fee-generating cases as de-
fined in §1609.2 of this chapter by ad-
vancing funds to private attorneys, law
students, law graduates, or other pro-
fessionals to enable them to pay costs,
expenses, or attorneys’ fees for rep-
resenting clients.

(b) No funds received from the Cor-
poration shall be used to establish or
maintain revolving litigation fund sys-
tems.

(c) The prohibition in paragraph (b)
of this section does not prevent recipi-
ents from reimbursing or paying pri-
vate attorneys, law students, law grad-
uates, or other professionals for costs
and expenses, provided:

(1) The private attorney, law student,
law graduate, or other professional is
representing an eligible client in a
matter in which representation of the
eligible client by the recipient would
be allowed under LSC’s governing stat-
utes and regulations; and

(2) The private attorney, law student,
law graduate, or other professional has
expended such funds in accordance
with a schedule previously approved by
the recipient’s governing body or, prior
to initiating action in the matter, has
requested the recipient to advance the
funds.

(d) Nothing in this section shall pre-
vent a recipient from recovering from a
private attorney, law student, law
graduate, or other professional the
amount advanced for any costs, ex-
penses, or fees from an award to the at-
torney for representing an eligible cli-
ent.

§1614.9 Waivers.

(a) While it is the expectation and ex-
perience of the Corporation that most
basic field programs can effectively ex-
pend their PAI requirement, there are
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some circumstances, temporary or per-
manent, under which the goal of eco-
nomical and effective use of Corpora-
tion funds will be furthered by a par-
tial, or in exceptional circumstances, a
complete waiver of the PAI require-
ment.

(b) A complete waiver shall be grant-
ed by LSC when the recipient shows to
the satisfaction of LLSC that:

(1) Because of the unavailability of
qualified private attorneys, law stu-
dents, law graduates, or other profes-
sionals an attempt to carry out a PAI
program would be futile; or

(2) All qualified private attorneys,
law students, law graduates, or other
professionals in the program’s service
area either refuse to participate or
have conflicts generated by their prac-
tice which render their participation
inappropriate.

(c) A partial waiver shall be granted
by LSC when the recipient shows to
the satisfaction of LLSC that:

(1) The population of qualified pri-
vate attorneys, law students, law grad-
uates, or other professionals available
to participate in the program is too
small to use the full PAI allocation
economically and effectively; or

(2) Despite the recipient’s best efforts
too few qualified private attorneys, law
students, law graduates, or other pro-
fessionals are willing to participate in
the program to use the full PAI alloca-
tion economically and effectively; or

(3) Despite a recipient’s best efforts—
including, but not limited to, commu-
nicating its problems expending the re-
quired amount to LSC and requesting
and availing itself of assistance and/or
advice from LSC regarding the prob-
lem—expenditures already made during
a program year are insufficient to meet
the PAI requirement, and there is in-
sufficient time to make economical
and efficient expenditures during the
remainder of a program year, but in
this instance, unless the shortfall re-
sulted from unforeseen and unusual
circumstances, the recipient shall ac-
company the waiver request with a
plan to avoid such a shortfall in the fu-
ture; or

(4) The recipient uses a fee-for-serv-
ice program whose current encum-
brances and projected expenditures for
the current fiscal year would meet the
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requirement, but its actual current ex-
penditures do not meet the require-
ment, and could not be increased to do
so economically and effectively in the
remainder of the program year, or
could not be increased to do so in a fis-
cally responsible manner in view of
outstanding encumbrances; or

(5) The recipient uses a fee-for-serv-
ice program and its PAI expenditures
in the prior year exceeded the twelve
and one-half percent (12.5%) require-
ment but, because of variances in the
timing of work performed by the pri-
vate attorneys and the consequent bill-
ing for that work, its PAI expenditures
for the current year fail to meet the
twelve and one-half percent (12.5%) re-
quirement; or

(6) If, in the reasonable judgment of
the recipient’s governing body, it
would not be economical and efficient
for the recipient to expend its full
twelve and one-half percent (12.5%) of
Corporation funds on PAI activities,
provided that the recipient has handled
and expects to continue to handle at
least twelve and one-half percent
(12.5%) of cases brought on behalf of el-
igible clients through its PAI pro-
gram(s).

(d)A) A waiver of special accounting
and bookkeeping requirements of this
part may be granted by LSC, if the re-
cipient shows to the satisfaction of
LSC that such waiver will advance the
purpose of this part as expressed in
§§1614.1 and 1614.2.

(2) As provided in 45 CFR 1627.3(c)
with respect to subgrants, alternatives
to Corporation audit requirements or
to the accounting requirements of this
Part may be approved for subgrants by
LSC; such alternatives for PAI sub-
grants shall be approved liberally
where necessary to foster increased
PAI participation.

(e) Waivers of the PAI expenditure
requirement may be full or partial,
that is, the Corporation may waive all
or some of the required expenditure for
a fiscal year.

(1) Applications for waivers of any re-
quirement under this Part may be for
the current or next fiscal year. All
such applications must be in writing.
Applications for waivers for the cur-
rent fiscal year must be received by the

489



§1614.10

Corporation during the current fiscal
year.

(2) At the expiration of a waiver a re-
cipient may seek a similar or identical
waiver.

(f) All waiver requests shall be ad-
dressed to LSC. The Corporation shall
make a written response to each such
request postmarked not later than
thirty (30) days after its receipt. If the
request is denied, the Corporation will
provide the recipient with an expla-
nation and statement of the grounds
for denial. If the waiver is to be denied
because the information submitted is
insufficient, the Corporation will in-
form the recipient as soon as possible,
both orally and in writing, about what
additional information is needed.
Should the Corporation fail to so re-
spond, the request shall be deemed to
be granted.

§1614.10 Failure to comply.

(a)(1) If a recipient fails to comply
with the expenditure required by this
part and that recipient fails without
good cause to seek a waiver during the
term of the grant or contract, the Cor-
poration shall withhold from the re-
cipient’s grant payments an amount
equal to the difference between the
amount expended on PAI and twelve
and one-half percent (12.5%) of the re-
cipient’s basic field award.

(2) If the Corporation determines
that a recipient failed without good
cause to seek a waiver, the Corporation
shall give the recipient written notice
of that determination. The written no-
tice shall state the determination, the
amount to be withheld, and the process
by which the recipient may appeal the
determination.

(3) The appeal process will follow the
procedures for the appeal of disallowed
costs set forth at 45 CFR 1630.7(c)—(g),
except that:

(i) The subject matter of the appeal
shall be limited to the Corporation’s
determination that the recipient failed
without good cause to seek a waiver;
and

(ii) Withholding of funds shall be the
method for the Corporation to recover
the amount to be withheld.

(b) If a recipient fails with good cause
to seek a waiver, or applies for but does
not receive a waiver, or receives a
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waiver of part of the PAI requirement
and does not expend the amount re-
quired to be expended, the PAI expendi-
ture requirement for the ensuing year
shall be increased for that recipient by
an amount equal to the difference be-
tween the amount actually expended
and the amount required to be ex-
pended.

(c)(1) Any funds withheld by the Cor-
poration pursuant to this section shall
be made available by the Corporation
for use in providing legal services
through PAI programs. When such
funds are available for competition,
LSC shall publish notice of the require-
ments concerning time, format, and
content of the application and the pro-
cedures for submitting an application
for such funds. Disbursement of these
funds for PAI activities shall be made
through a competitive solicitation and
awarded on the basis of efficiency,
quality, creativity, and demonstrated
commitment to PAI service delivery to
low-income people. Competition for
these funds may be held in the recipi-
ent’s service area, or if the recipient
from which funds are withheld is the
only LSC recipient applying for the
funds in the competitive solicitation,
in additional service areas.

(2) Recipients shall expend funds
awarded through the competitive proc-
ess in paragraph (c¢)(1) of this section in
addition to twelve and one-half percent
(12.5%) of their Basic Field-General
awards.

(d) The withholding of funds under
this section shall not be construed as
any action under 45 CFR parts 1606,
1618, 1623, or 1630.

PART 1615—RESTRICTIONS ON AC-
TIONS COLLATERALLY ATTACK-
ING CRIMINAL CONVICTIONS

Sec.

1615.1 Purpose.

1615.2 Prohibition.

1615.3 Application of this part.

AUTHORITY: Sec. 1007(b)(1);

2996f(b)(1)).

SOURCE: 41 FR 38508, Sept. 10, 1976, unless
otherwise noted.

(42 U.S.C.
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§1615.1 Purpose.

This part prohibits the provision of
legal assistance in an action in the na-
ture of habeas corpus seeking to collat-
erally attack a criminal conviction.

§1615.2 Prohibition.

Except as authorized by this part, no
Corporation funds shall be used to pro-
vide legal assistance in an action in the
nature of habeas corpus collaterally at-
tacking a criminal conviction if the ac-
tion

(a) Is brought against an officer of a
court, a law enforcement official, or a
custodian of an institution for persons
convicted of crimes; and

(b) Alleges that the conviction is in-
valid because of any alleged acts or
failures to act by an officer of a court
or a law enforcement official.

§1615.3 Application of this part.

This part does not prohibit legal as-
sistance—

(a) To challenge a conviction result-
ing from a criminal proceeding in
which the defendant received represen-
tation from a recipient pursuant to
Corporation regulations; or

(b) Pursuant to a court appointment
made under a statute or a court rule or
practice of equal applicability to all at-
torneys in the jurisdiction, if author-
ized by the recipient after a determina-
tion that it is consistent with the pri-
mary responsibility of the recipient to
provide legal assistance to eligible cli-
ents in civil matters.

PART 1616—ATTORNEY HIRING

Sec.
1616.1 Purpose.
1616.2 Definition.
1616.3 Qualifications.
1616.4 Recommendations.
1616.5 Preference to local applicants.
1616.6 Equal employment opportunity.
1616.7 Language ability.
AUTHORITY: Secs. 1007(a)(8); 1006(b)(6);
1006(b)(4); (42 U.S.C. 2996f(a)(8); 2996e(b)(6);
2996e(b)(4)).

SOURCE: 41 FR 38509, Sept. 10, 1976, unless
otherwise noted.
§1616.1 Purpose.

This part is designed to promote a
mutually beneficial relationship be-
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tween a recipient and the local Bar and
community, and to insure that a re-
cipient will choose highly qualified at-
torneys for its staff.

§1616.2 Definition.

Community, as used in this part,
means the geographical area most
closely corresponding to the area
served by a recipient.

§1616.3 Qualifications.

A recipient shall establish qualifica-
tions for individual positions for attor-
neys providing legal assistance under
the Act, that may include, among
other relevant factors:

(a) Academic training and perform-
ance;

(b) The nature and extent of prior
legal experience;

(c) Knowledge and understanding of
the legal problems and needs of the
poor;

(d) Prior working experience in the
client community, or in other pro-
grams to aid the poor;

(e) Ability to communicate with per-
sons in the client community, includ-
ing, in areas where significant numbers
of eligible clients speak a language
other than English as their principal
language, ability to speak that lan-
guage; and

(f) Cultural similarity with the client
community.

§1616.4 Recommendations.

(a) Before filling an attorney posi-
tion, a recipient shall notify the orga-
nized Bar in the community of the ex-
istence of a vacancy, and of the quali-
fications established for it, and seek
recommendations for attorneys who
meet the qualifications established for
the position.

(b) A recipient shall similarly notify
and seek recommendations from other
organizations, deemed appropriate by
the recipient, that have knowledge of
the legal needs of persons in the com-
munity unable to afford legal assist-
ance.

§1616.5 Preference to local applicants.

When equally qualified applicants are
under consideration for an attorney po-
sition, a recipient shall give preference
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to an applicant residing in the commu-
nity to be served.

§1616.6 Equal
tunity.

A recipient shall adopt employment
qualifications, procedures, and policies
that meet the requirements of applica-
ble laws prohibiting discrimination in
employment, and shall take affirma-
tive action to insure equal employment
opportunity.

§1616.7 Language ability.

In areas where a significant number
of clients speak a language other than
English as their principal language, a
recipient shall adopt employment poli-
cies that insure that legal assistance
will be provided in the language spoken
by such clients.

PART 1617—CLASS ACTIONS

employment oppor-

Sec.

1617.1
1617.2
1617.3
1617.4

AUTHORITY: 29 U.S.C. 2996e(d)(5); 110 Stat.
3009 (1996); 110 Stat. 1321 (1996).

SOURCE: 61 FR 63755, Dec. 2, 1996, unless
otherwise noted.

Purpose.

Definitions.

Prohibition.

Recipient policies and procedures.

§1617.1 Purpose.

This rule is intended to ensure that
LSC recipients do not initiate or par-
ticipate in class actions.

§1617.2 Definitions.

(a) Class action means a lawsuit filed
as, or otherwise declared by the court
having jurisdiction over the case to be,
a class action pursuant to Rule 23 of
the Federal Rules of Civil Procedure or
the comparable State statute or rule of
civil procedure applicable in the court
in which the action is filed.

(b)) Initiating or participating in any
class action means any involvement at
any stage of a class action prior to or
after an order granting relief. ‘“In-
volvement” includes acting as amicus
curiae, co-counsel or otherwise pro-
viding representation relating to a
class action.

(2) Initiating or participating in any
class action does not include representa-
tion of an individual client seeking to
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withdraw from or opt out of a class or
obtain the benefit of relief ordered by
the court, or non-adversarial activities,
including efforts to remain informed
about, or to explain, clarify, educate or
advise others about the terms of an
order granting relief.

§1617.3 Prohibition.

Recipients are prohibited from initi-
ating or participating in any class ac-
tion.

§1617.4 Recipient policies and proce-
dures.
Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part.

PART 1618—ENFORCEMENT
PROCEDURES

Sec.

1618.1
1618.2
1618.3

Purpose.

Definition.

Complaints.

1618.4 Duties of recipients.
1618.5 Duties of the Corporation.

AUTHORITY: 42 U.S.C. 2996e(b)(1), 2996e(b)(2),
2996e(b)(5), 2996f(a)(3), 2996f(d), and 2996g(e).

SOURCE: 78 FR 10097, Feb. 13, 2013, unless
otherwise noted.

§1618.1 Purpose.

In order to ensure uniform and con-
sistent interpretation and application
of the provisions of the LSC Act, the
Corporation’s appropriations act or
other law applicable to LSC funds, a
Corporation rule, regulation, guideline
or instruction, or the terms and condi-
tions of the recipient’s grant or con-
tract with the Corporation, and to pre-
vent a question of whether these re-
quirements have been violated from be-
coming an ancillary issue in any case
undertaken by a recipient, this part es-
tablishes a systematic procedure for
enforcing compliance with them.

§1618.2 Definitions.

LSC requirements means the provi-
sions of the LLSC Act, the Corporation’s
appropriations act or other law appli-
cable to LLSC funds, a Corporation rule,
regulation, guideline or instruction, or
the terms or conditions of the recipi-
ent’s grant or contract with the Cor-
poration.
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Violation means a violation by the re-
cipient of the LLSC requirements.

§1618.3 Complaints.

A complaint of a violation by a re-
cipient or an employee of a recipient
may be made to the recipient, the
State Advisory Council, or the Cor-
poration.

§1618.4 Duties of recipients.

(a) A recipient shall:

(1) Advise its employees of their re-
sponsibilities under the LSC require-
ments;

(2) Establish procedures, consistent
with the notice and hearing require-
ments of section 1011 of the LSC Act,
for determining whether an employee
has committed a violation and whether
the violation merits a sanction based
on consideration of the totality of the
circumstances; and

(3) Establish a policy for determining
the appropriate sanction to be imposed
for a violation, including:

(i) Administrative reprimand if a vio-
lation is found to be minor and unin-
tentional, or otherwise affected by
mitigating circumstances;

(ii) Suspension and termination of
employment; and

(iii) Other sanctions appropriate for
enforcement of the LSC requirements.

(b) Before suspending or terminating
the employment of any person for a
violation, a recipient shall consult the
Corporation to ensure that its interpre-
tation of these requirements is con-
sistent with Corporation policy.

(c) This section provides procedural
requirements between the Corporation
and recipients. It does not create rights
for recipient employees.

§1618.5 Duties of the Corporation.

(a) Whenever the Corporation learns
that there is reason to believe that a
recipient or a recipient’s employee
may have committed a violation, the
Corporation shall investigate the mat-
ter promptly and attempt to resolve it
through informal consultation with the
recipient. Such actions may be limited
to determining if the recipient is suffi-
ciently investigating and resolving the
matter itself.

(b) Whenever there is substantial rea-
son to believe that a recipient has per-

§1619.2

sistently or intentionally violated the
LSC requirements, or, after notice, has
failed to take appropriate remedial or
disciplinary action to ensure compli-
ance by its employees with the LSC re-
quirements, and attempts at informal
resolution have been unsuccessful, the
Corporation may proceed to suspend or
terminate financial support of the re-
cipient, or impose a limited reduction
in funding, pursuant to the procedures
set forth in parts 1623 and 1606, or may
take other action to enforce compli-
ance with the LSC requirements.

(c) Whenever the Corporation deter-
mines that a recipient has committed a
violation, that corrective actions by
the recipient are required to remedy
the violation and/or prevent recurrence
of the violation, and that imposition of
special grant conditions are needed
prior to the next grant renewal or com-
petition for the service area, the Cor-
poration may immediately impose Spe-
cial Grant Conditions on the recipient
to require completion of those correc-
tive actions.

PART 1619—DISCLOSURE OF
INFORMATION

Sec.
1619.1 Purpose.
1619.2 Policy.
1619.3 Referral to the Corporation.
1619.4 Exemptions.
AUTHORITY: Sec. 1006(b)(1), (42 TU.S.C.
2996e(b)(1)); sec. 1008(e), (42 U.S.C. 2996g(e)).

SOURCE: 42 FR 4848, Jan. 26, 1977, unless
otherwise noted.

§1619.1 Purpose.

This part is designed to insure disclo-
sure of information that is a valid sub-
ject of public interest in the activities
of a recipient.

§1619.2 Policy.

A recipient shall adopt a procedure
for affording the public appropriate ac-
cess to the Act, Corporation rules, reg-
ulations and guidelines, the recipient’s
written policies, procedures, and guide-
lines, the names and addresses of the
members of its governing body, and
other materials that the recipient de-
termines should be disclosed. The pro-
cedure adopted shall be subject to ap-
proval by the Corporation.
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§1619.3 Referral to the Corporation.

If a person requests information, not
required to be disclosed by this part,
that the Corporation may be required
to disclose pursuant to part 1602 of this
chapter implementing the Freedom of
Information Act, the recipient shall ei-
ther provide the information or inform
the person seeking it how to request it
from the Corporation.

§1619.4 Exemptions.

Nothing in this part shall require dis-
closure of:

(a) Any information furnished to a
recipient by a client;

(b) The work product of an attorney
or paralegal;

(c) Any material used by a recipient
in providing representation to clients;

(d) Any matter that is related solely
to the internal personnel rules and
practices of the recipient; or

(e) Personnel, medical, or similar
files.

PART 1620—PRIORITIES IN USE OF

RESOURCES

Sec.
1620.1 Purpose.
1620.2 Definitions.
1620.3 Establishing priorities.

1620.4 Establishing policies and procedures
for emergencies.

1620.5 Annual review.
1620.6 Signed written agreement.
1620.7 Reporting.

AUTHORITY: 42 U.S.C. 2996f(a)(2); Pub. L.
104208, 110 Stat. 3009; Pub. L. 104-134,110
Stat. 1321.

SOURCE: 62 FR 19408, Apr. 21, 1997, unless
otherwise noted.

§1620.1 Purpose.

This part is designed to provide guid-
ance to recipients for setting priorities
and to ensure that a recipient’s gov-
erning body adopts written priorities
for the types of cases and matters, in-
cluding emergencies, to which the re-
cipient’s staff will limit its commit-
ment of time and resources.

§1620.2 Definitions.

(a) A case is a form of program serv-
ice in which an attorney or paralegal of
a recipient provides legal services to
one or more specific clients, including,
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without limitation, providing represen-
tation in litigation, administrative
proceedings, and negotiations, and
such actions as advice, providing brief
services and transactional assistance,
and assistance with individual Private
Attorney Involvement (PAI) cases.

(b) A matter is an action which con-
tributes to the overall delivery of pro-
gram services but does not involve di-
rect legal advice to or legal representa-
tion of one or more specific clients. Ex-
amples of matters include both direct
services, such as community education
presentations, operating pro se clinics,
providing information about the avail-
ability of legal assistance, and devel-
oping written materials explaining
legal rights and responsibilities; and
indirect services, such as training, con-
tinuing legal education, general super-
vision of program services, preparing
and disseminating desk manuals, PAI
recruitment, intake when no case is
undertaken, and tracking substantive
law developments.

§1620.3 Establishing priorities.

(a) The governing body of a recipient
must adopt procedures for establishing
priorities for the use of all of its Cor-
poration and non-Corporation re-
sources and must adopt a written
statement of priorities, pursuant to
those procedures, that determines the
cases and matters which may be under-
taken by the recipient.

(b) The procedures adopted must in-
clude an effective appraisal of the
needs of eligible clients in the geo-
graphic area served by the recipient,
and their relative importance, based on
information received from potential or
current eligible clients that is solicited
in a manner reasonably calculated to
obtain the views of all significant seg-
ments of the client population. The ap-
praisal must also include and be based
on information from the recipient’s
employees, governing body members,
the private bar, and other interested
persons. The appraisal should address
the need for outreach, training of the
recipient’s employees, and support
services.

(c) The following factors shall be
among those considered by the recipi-
ent in establishing priorities:
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(1) The suggested priorities promul-
gated by the Legal Services Corpora-
tion;

(2) The appraisal described in para-
graph (b) of this section;

(3) The population of eligible clients
in the geographic areas served by the
recipient, including all significant seg-
ments of that population with special
legal problems or special difficulties of
access to legal services;

(4) The resources of the recipient;

(5) The availability of another source
of free or low-cost legal assistance in a
particular category of cases or mat-
ters;

(6) The availability of other sources
of training, support, and outreach serv-
ices;

(7) The relative importance of par-
ticular legal problems to the individual
clients of the recipient;

(8) The susceptibility of particular
problems to solution through legal
processes;

(9) Whether legal efforts by the re-
cipient will complement other efforts
to solve particular problems in the
area served;

(10) Whether legal efforts will result
in efficient and economic delivery of
legal services; and

(11) Whether there is a need to estab-
lish different priorities in different
parts of the recipient’s service area.

§1620.4 Establishing policies and pro-
cedures for emergencies.

The governing body of a recipient
shall adopt written policies and proce-
dures to guide the recipient in under-
taking emergency cases or matters not
within the recipient’s established pri-
orities. Emergencies include those non-
priority cases or matters that require
immediate legal action to:

(a) Secure or preserve the necessities
of life,

(b) Protect against or eliminate a
significant risk to the health or safety
of the client or immediate family
members, or

(c) Address other significant legal
issues that arise because of new and
unforeseen circumstances.

§1620.5 Annual review.

(a) Priorities shall be set periodically
and shall be reviewed by the governing

§1620.7

body of the recipient annually or more
frequently if the recipient has accepted
a significant number of emergency
cases outside of its priorities.

(b) The following factors should be
among those considered in determining
whether the recipient’s priorities
should be changed:

(1) The extent to which the objectives
of the recipient’s priorities have been
accomplished;

(2) Changes in the resources of the re-
cipient;

(3) Changes in the size, distribution,
or needs of the eligible client popu-
lation; and

(4) The volume of non-priority emer-
gency cases or matters in a particular
legal area since priorities were last re-
viewed.

§1620.6 Signed written agreement.

All staff who handle cases or mat-
ters, or are authorized to make deci-
sions about case acceptance, must sign
a simple agreement developed by the
recipient which indicates that the sig-
natory:

(a) Has read and is familiar with the
priorities of the recipient;

(b) Has read and is familiar with the
definition of an emergency situation
and the procedures for dealing with an
emergency that have been adopted by
the recipient; and

(c) Will not undertake any case or
matter for the recipient that is not a
priority or an emergency.

§1620.7 Reporting.

(a) The recipient shall report to the
recipient’s governing body on a quar-
terly basis information on all emer-
gency cases or matters undertaken
that were not within the recipient’s
priorities, and shall include a rationale
for undertaking each such case or mat-
ter.

(b) The recipient shall report annu-
ally to the Corporation, on a form pro-
vided by the Corporation, information
on all emergency cases or matters un-
dertaken that were not within the re-
cipient’s priorities.

(c) The recipient shall submit to the
Corporation and make available to the
public an annual report summarizing
the review of priorities; the date of the
most recent appraisal; the timetable
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for the future appraisal of needs and
evaluation of priorities; mechanisms
which will be utilized to ensure effec-
tive client participation in priority-
setting; and any changes in priorities.

PART 1621—CLIENT GRIEVANCE
PROCEDURES

Sec.

1621.1 Purpose.

1621.2 Grievance committee.

1621.3 Complaints by applicants about de-
nial legal assistance.

1621.4 Complaints by clients about manner
or quality of legal assistance.

AUTHORITY: Sec. 1006(b)(1), 42 TU.S.C.
2996e(b)(1);  sec.  1006(b)(3), 42 U.S.C.
2996e(b)(3); sec. 1007(a)(1), 42 U.S.C. 2996f(a)(1).

SOURCE: 72 FR 3954, Jan. 29, 2007, unless
otherwise noted.

§1621.1 Purpose.

This Part is intended to help ensure
that recipients provide the highest
quality legal assistance to clients as
required by the LSC Act and are ac-
countable to clients and applicants for
legal assistance by requiring recipients
to establish grievance procedures to
process complaints by applicants about
the denial of legal assistance and cli-
ents about the manner or quality of
legal assistance provided. This Part is
further intended to help ensure that
the grievance procedures adopted by
recipients will result, to the extent
possible, in the provision of an effec-
tive remedy in the resolution of com-
plaints.

§1621.2 Grievance Committee.

The governing body of a recipient
shall establish a grievance committee
or committees, composed of lawyer and
client members of the governing body,
in approximately the same proportion
in which they are on the governing
body.

§1621.3 Complaints by applicants
about denial of legal assistance.

A recipient shall establish a simple
procedure for review of complaints by
applicants about decisions to deny
legal assistance to the applicant. The
procedure shall, at a minimum, pro-
vide: A practical method for the recipi-
ent to provide applicants with ade-
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quate notice of the complaint proce-
dures and how to make a complaint;
and an opportunity for applicants to
confer with the Executive Director or
the Executive Director’s designee, and,
to the extent practical, with a rep-
resentative of the governing body. The
procedure shall be designed to foster
effective communications between the
recipient and complaining applicants.

§1621.4 Complaints by clients about
manner or quality of legal assist-
ance.

(a) A recipient shall establish proce-
dures for the review of complaints by
clients about the manner or quality of
legal assistance that has been rendered
by the recipient to the client.

(b) The procedures shall be designed
to foster effective communications be-
tween the recipient and the com-
plaining client and, at a minimum,
provide:

(1) A method for providing a client,
at the time the person is accepted as a
client or as soon thereafter as is prac-
tical, with adequate notice of the com-
plaint procedures and how to make a
complaint;

(2) For prompt consideration of each
complaint by the Executive Director or
the Executive Director’s designee,

(3) An opportunity for the complain-
ant, if the Executive Director or the
Executive Director’s designee is unable
to resolve the matter, to submit an
oral or written statement to a griev-
ance committee established by the gov-
erning body as required by §1621.2 of
this Part. The procedures shall also:
provide that the opportunity to submit
an oral statement may be accom-
plished in person, by teleconference, or
through some other reasonable alter-
native; permit a complainant to be ac-
companied by another person who may
speak on that complainant’s behalf;
and provide that, upon request of the
complainant, the recipient shall tran-
scribe a brief written statement, dic-
tated by the complainant for inclusion
in the recipient’s complaint file.

(c) Complaints received from clients
about the manner or quality of legal
assistance that has been rendered by a
private attorney pursuant to the re-
cipient’s private attorney involvement
program under 45 CFR Part 1614 shall
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be processed in a manner consistent
with its responsibilities under 45 CFR
§1614.3(d)(3) and with applicable state
or local rules of professional responsi-
bility.

(d) A file containing every complaint
and a statement of its disposition shall
be preserved for examination by LSC.
The file shall include any written
statement submitted by the complain-
ant or transcribed by the recipient
from a complainant’s oral statement.

PART 1622—PUBLIC ACCESS TO
MEETINGS UNDER THE GOVERN-
MENT IN THE SUNSHINE ACT

Sec.

1622.1
1622.2
1622.3

Purpose and scope.

Definitions.

Open meetings.

1622.4 Public announcement of meetings.

1622.5 Grounds on which meetings may be
closed or information withheld.

1622.6 Procedures for closing discussion or
withholding information.

1622.7 Certification by the General Counsel.

1622.8 Records of closed meetings.

1622.9 Emergency procedures.

1622.10 Report to Congress.

AUTHORITY: Sec. 1004(g), Pub. L. 95-222, 91
Stat. 1619, (42 U.S.C. 2996¢(2)).

SOURCE: 49 FR 30940, Aug. 2, 1984, unless
otherwise noted.

§1622.1 Purpose and scope.

This part is designed to provide the
public with full access to the delibera-
tions and decisions of the Board of Di-
rectors of the Legal Services Corpora-
tion, committees of the Board, and
state Advisory Councils, while main-
taining the ability of those bodies to
carry out their responsibilities and
protecting the rights of individuals.

§1622.2 Definitions.

Board means the Board of Directors
of the Legal Services Corporation.

Committee means any formally des-
ignated subdivision of the Board estab-
lished pursuant to §1601.27 of the By-
Laws of the Corporation.

Council means a state Advisory Coun-
cil appointed by a state Governor or
the Board pursuant to section 1004(f) of
the Legal Services Corporation Act of
1974, 42 U.S.C. 2996¢(f).

Director means a voting member of
the Board or a Council. Reference to

§1622.2

actions by or communications to a
“Director’” means action by or commu-
nications to Board members with re-
spect to proceedings of the Board, com-
mittee members with respect to pro-
ceedings of their committees, and
council members with respect to pro-
ceedings of their councils.

General Counsel means the General
Counsel of the Corporation, or, in the
absence of the General Counsel of the
Corporation, a person designated by
the President to fulfill the duties of the
General Counsel or a member des-
ignated by a council to act as its chief
legal officer.

Meetings means the deliberations of a
quorum of the Board, or of any com-
mittee, or of a council, when such de-
liberations determine or result in the
joint conduct or disposition of Corpora-
tion business, but does not include de-
liberations about a decision to open or
close a meeting, a decision to withhold
information about a meeting, or the
time, place, or subject of a meeting.

Public observation means the right of
any member of the public to attend and
observe a meeting within the limits of
reasonable accommodations made
available for such purposes by the Cor-
poration, but does not include any
right to participate unless expressly in-
vited by the Chairman of the Board of
Directors, and does not include any
right to disrupt or interfere with the
disposition of Corporation business.

Publicly available for the purposes of
§1622.6(e) means to be procurable either
from the Secretary of the Corporation
at the site of the meeting or from the
Office of Government Relations at Cor-
poration Headquarters upon reasonable
request made during business hours.

Quorum means the number of Board
or committee members authorized to
conduct Corporation business pursuant
to the Corporation’s By-laws, or the
number of council members authorized
to conduct its business.

Secretary means the Secretary of the
Corporation, or, in the absence of the
Secretary of the Corporation, a person
appointed by the Chairman of the
meeting to fulfill the duties of the Sec-
retary, or a member designated by a
council to act as its secretary.
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§1622.3 Open meetings.

Every meeting of the Board, a com-
mittee or a council shall be open in its
entirety to public observation except
as otherwise provided in §1622.5.

§ 1622.4 Public announcement of meet-
ings.

(a) Public announcement shall be
posted of every meeting. The an-
nouncement shall include: (1) The
time, place, and subject matter to be
discussed;

(2) Whether the meeting or a portion
thereof is to be open or closed to public
observation; and

(3) The name and telephone number
of the official designated by the Board,
committee, or council to respond to re-
quests for information about the meet-
ing.

(b) The announcement shall be posted
at least seven calendar days before the
meeting, unless a majority of the Di-
rectors determines by a recorded vote
that Corporation business requires a
meeting on fewer than seven days no-
tice. In the event that such a deter-
mination is made, public announce-
ment shall be posted at the earliest
practicable time.

(c) Bach public announcement shall
be posted at the offices of the Corpora-
tion in an area to which the public has
access, and promptly submitted to the
FEDERAL REGISTER for publication.
Reasonable effort shall be made to
communicate the announcement of a
Board or committee meeting to the
chairman of each council and the gov-
erning body and the program director
of each recipient of funds from the Cor-
poration, and of a council meeting to
the governing body and program direc-
tor of each recipient within the same
State.

(d) An amended announcement shall
be issued of any change in the informa-
tion provided by a public announce-
ment. Such changes shall be made in
the following manner:

(1) The time or place of a meeting
may be changed without a recorded
vote.

(2) The subject matter of a meeting,
or a decision to open or close a meeting
or a portion thereof, may be changed
by recorded vote of a majority of the
Directors that Corporation business so
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requires and that no earlier announce-
ment of the change was possible.

An amended public announcement
shall be made at the earliest prac-
ticable time and in the manner speci-
fied by §1622.4 (a) and (c). In the event
that changes are made pursuant to
§1622.4(d)(2), the amended public an-
nouncement shall also include the vote
of each Director upon such change.

[49 FR 30940, Aug. 2, 1984, as amended at 50
FR 30714, July 29, 1985]

§1622.5 Grounds on which meetings
may be closed or information with-
held.

Except when the Board or council
finds that the public interest requires
otherwise, a meeting or a portion
thereof may be closed to public obser-
vation, and information pertaining to
such meeting or portion thereof may be
withheld, if the Board or council deter-
mines that such meeting or portion
thereof, or disclosure of such informa-
tion, will more probably than not:

(a) Relate solely to the internal per-
sonnel rules and practices of the Cor-
poration;

(b) Disclose matters specifically ex-
empted from disclosure by statute
(other than the Freedom of Informa-
tion Act, 5 U.S.C. 552): Provided, That
such statute (1) requires that the mat-
ters be withheld from the public in
such a manner as to leave no discretion
on the issue, or

(2) Establishes particular types of
matters to be withheld;

(c) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(d) Involve accusing any person of a
crime or formally censuring any per-
son;

(e) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(f) Disclose investigatory records
compiled for the purpose of enforcing
the Act or any other law, or informa-
tion which if written would be con-
tained in such records, but only to the
extent that production of such records
or information would: (1) Interfere with
enforcement proceedings,
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(2) Deprive a person of a right to a
fair trial or an impartial adjudication,

(3) Constitute an unwarranted inva-
sion of personal privacy,

(4) Disclose the identity of a con-
fidential source,

(5) Disclose investigative techniques
and procedures, or

(6) Endanger the life or physical safe-
ty of law enforcement personnel;

(g) Disclose information the pre-
mature disclosure of which would be
likely to frustrate significantly imple-
mentation of a proposed Corporation
action, except that this paragraph
shall not apply in any instance where
the Corporation has already disclosed
to the public the content or nature of
its proposed action, or where the Cor-
poration is required by law to make
such disclosure on its own initiative
prior to taking final action on such
proposal; or

(h) Specifically concern the Corpora-
tion’s participation in a civil action or
proceeding, an action in a foreign court
or international tribunal, or an arbi-
tration, or the initiation, conduct, or
disposition by the Corporation of a par-
ticular case involving a determination
on the record after opportunity for a
hearing.

§1622.6 Procedures for closing discus-
sion or withholding information.

(a) No meeting or portion of a meet-
ing shall be closed to public observa-
tion, and no information about a meet-
ing shall be withheld from the public,
except by a recorded vote of a majority
of the Directors with respect to each
meeting or portion thereof proposed to
be closed to the public, or with respect
to any information that is proposed to
be withheld.

(b) A separate vote of the Directors
shall be taken with respect to each
meeting or portion thereof proposed to
be closed to the public, or with respect
to any information which is proposed
to be withheld; except, a single vote
may be taken with respect to a series
of meetings or portions thereof which
are proposed to be closed to the public,
or with respect to any information con-
cerning such series of meetings, so long
as each meeting in such series involves
the same particular matters and is
scheduled to be held no more than thir-

§1622.7

ty days after the initial meeting in
such series.

(c) Whenever any person’s interest
may be directly affected by a matter to
be discussed at a meeting, the person
may request that a portion of the
meeting be closed to public observation
by filing a written statement with the
Secretary. The statement shall set
forth the person’s interest, the manner
in which that interest will be affected
at the meeting, and the grounds upon
which closure is claimed to be proper
under §1622.5. The Secretary shall
promptly communicate the request to
the Directors, and a recorded vote as
required by paragraph (a) of this sec-
tion shall be taken if any Director so
requests.

(d) With respect to each vote taken
pursuant to paragraphs (a) through (c)
of this section, the vote of each Direc-
tor participating in the vote shall be
recorded and no proxies shall be al-
lowed.

(e) With respect to each vote taken
pursuant to paragraphs (a) through (c)
of this section, the Corporation shall,
within one business day, make publicly
available:

(1) A written record of the vote of
each Director on the question;

(2) A full written explanation of the
action closing the meeting, portion(s)
thereof, or series of meetings, with ref-
erence to the specific exemptions listed
in §1622.5, including a statement of rea-
sons as to why the specific discussion
comes within the cited exemption and
a list of all persons expected to attend
the meeting(s) or portion(s) thereof and
their affiliation.

[49 FR 30940, Aug. 2, 1984, as amended at 50
FR 30714, July 29, 1985]

§1622.7 Certification by the General
Counsel.

Before a meeting or portion thereof
is closed, the General Counsel shall
publicly certify that, in his opinion,
the meeting may be so closed to the
public and shall state each relevant ex-
emption. A copy of the certification,
together with a statement from the
presiding officer of the meeting setting
forth the time and place of the meeting
and the persons present, shall be re-
tained by the Corporation.
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§1622.8 Records of closed meetings.

(a) The Secretary shall make a com-
plete transcript or electronic recording
adequate to record fully the pro-
ceedings of each meeting or portion
thereof closed to the public, except
that in the case of meeting or any por-
tion thereof closed to the public pursu-
ant to paragraph (h) of §1622.5, a tran-
script, a recording, or a set of minutes
shall be made.

Any such minutes shall describe all
matters discussed and shall provide a
summary of any actions taken and the
reasons therefor, including a descrip-
tion of each Director’s views expressed
on any item and the record of each Di-
rector’s vote on the question. All docu-
ments considered in connection with
any action shall be identified in the
minutes.

(b) A complete copy of the transcript,
recording, or minutes required by para-
graph (a) of this section shall be main-
tained at the Corporation for a Board
or committee meeting, and at the ap-
propriate Regional Office for a council
meeting, for a period of two years after
the meeting, or until one year after the
conclusion of any Corporation pro-
ceeding with respect to which the
meeting was held, whichever occurs
later.

(c) The Corporation shall make avail-
able to the public all portions of the
transcript, recording, or minutes re-
quired by paragraph (a) of this section
that do not contain information that
may be withheld under §1622.5. A copy
of those portions of the transcript, re-
cording, or minutes that are available
to the public shall be furnished to any
person upon request at the actual cost
of duplication or transcription.

(d) Copies of Corporation records
other than notices or records prepared
under this part may be pursued in ac-
cordance with part 1602 of these regula-
tions.

§1622.9 Emergency procedures.

If, in the opinion of the Chairman,
the Directors are rendered incapable of
conducting a meeting by the acts or
conduct of any members of the public
present at the meeting, the Directors
may thereupon determine by a re-
corded vote of the majority of the num-
ber of Directors present at the meeting
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that the Chairman or presiding officer
of the Board shall have the authority
to have such members of the public
who are responsible for such acts or
conduct removed from the meeting.

[50 FR 30714, July 29, 1985]

§1622.10 Report to Congress.

The Corporation shall report to the
Congress annually regarding its com-
pliance with the requirements of the
Government in the Sunshine Act, 5
U.S.C. 552(b), including a tabulation of
the number of meetings open to the
public, the number of meetings or por-
tions of meetings closed to the public,
the reasons for closing such meetings
or portions thereof, and a description
of any litigation brought against the
Corporation under 5 U.S.C. 552b, includ-
ing any costs assessed against the Cor-
poration in such litigation.

PART 1623—SUSPENSION
PROCEDURES

Sec.

1623.1
1623.2
1623.3
1623.4

Purpose.

Definitions.

Grounds for suspension.
Suspension procedures.
1623.5 Time extensions and waiver.
1623.6 Interim funding.

AUTHORITY: 42 U.S.C. 2996e(b)(1), 2996f(a)(3),
and 2996f(d); Pub. L. 105-119, Title V, Secs.
501(b), 502, and 503, 111 Stat. 2440, 2510-11;
Pub. L. 104-134, Title V, Secs. 503(f) and
509(c), 110 Stat. 1321, 1321-53, 1321-58, and
1321-59.

SOURCE: 78 FR 10098, Feb. 13, 2013, unless
otherwise noted.

§1623.1 Purpose.

The purpose of this rule is to:

(a) Ensure that the Corporation is
able to take prompt action when nec-
essary to safeguard LSC funds or to en-
sure the compliance of a recipient with
applicable provisions of law, or a rule,
regulation, guideline or instruction
issued by the Corporation, or the terms
and conditions of a recipient’s grant or
contract with the Corporation; and

(b) Provide procedures for prompt re-
view that will ensure informed delib-
eration by the Corporation when it has
made a proposed determination that fi-
nancial assistance to a recipient should
be suspended.
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§1623.2 Definitions.

For the purposes of this part the defi-
nitions in 45 CFR part 1606 shall apply
and also:

Suspension means an action taken
during the term of the recipient’s cur-
rent year’s grant or contract with the
Corporation that withholds financial
assistance to a recipient, in whole or in
part, until the end of the suspension
period pending prompt corrective ac-
tion by the recipient or a decision by
the Corporation to initiate termination
proceedings.

§1623.3 Grounds for suspension.

(a) Financial assistance provided to a
recipient may be suspended when the
Corporation determines that there has
been a substantial violation by the re-
cipient of the LSC requirements, and
the Corporation has reason to believe
that prompt action is necessary to:

(1) Safeguard LSC funds; or

(2) Ensure immediate corrective ac-
tion necessary to bring a recipient into
compliance with an applicable provi-
sion of law, or a rule, regulation, guide-
line or instruction issued by the Cor-
poration, or the terms and conditions
of the recipient’s grant or contract
with the Corporation.

(b) Financial assistance provided to a
recipient may also be suspended by the
Corporation pursuant to a rec-
ommendation by the Office of Inspec-
tor General when the recipient has
failed to have an acceptable audit in
accordance with the guidance promul-
gated by the Corporation’s Office of In-
spector General.

§1623.4 Suspension procedures.

(a) Prior to a preliminary determina-
tion involving a suspension of funding,
the Corporation shall designate either
the President or another senior Cor-
poration employee to conduct any final
review that is requested pursuant this
part. The Corporation shall ensure that
the person so designated has had no
prior involvement in the proceedings
under this part so as to meet the cri-
terion of impartiality described in this
section.

(b) When the Corporation has made a
proposed determination, based on the
grounds set out in §1623.3 of this part,
that financial assistance to a recipient

§1623.4

should be suspended, the Corporation
shall serve a written proposed deter-
mination on the recipient. The pro-
posed determination shall:

(1) State the grounds and effective
date for the proposed suspension;

(2) Identify, with reasonable speci-
ficity, any facts or documents relied
upon as justification for the suspen-
sion;

(3) Specify what, if any, prompt cor-
rective action the recipient can take to
avoid or end the suspension;

(4) Advise the recipient that it may
request, within 5 business days of re-
ceipt of the proposed determination, an
informal meeting with the Corporation
at which it may attempt to show that
the proposed suspension should not be
imposed; and

(5) Advise the recipient that, within
10 business days of its receipt of the
proposed determination and without
regard to whether it requests an infor-
mal meeting, it may submit written
materials in opposition to the proposed
suspension.

(c) If the recipient requests an infor-
mal meeting with the Corporation, the
Corporation shall designate the time
and place for the meeting. The meeting
shall occur within 5 business days after
the recipient’s request is received.

(d) The informal meeting shall be
conducted by the Corporation em-
ployee who issued the preliminary de-
termination or any other Corporation
employee with a seniority level at, or
equivalent to, the level of an office di-
rector or higher.

(e) At the informal meeting, the Cor-
poration and the recipient shall both
have an opportunity to state their
case, seek to narrow the issues, explore
the possibilities of settlement or com-
promise including implementation of
corrective actions, and submit written
materials.

(f) The Corporation shall consider
any written materials submitted by
the recipient in opposition to the pro-
posed suspension and any oral presen-
tation or written materials submitted
by the recipient at an informal meet-
ing. If, after considering such mate-
rials, the Corporation determines that
the recipient has failed to show that
the suspension should not become ef-
fective, the Corporation may issue a

501



§1623.5

written final determination to suspend
financial assistance to the recipient in
whole or in part and under such terms
and conditions the Corporation deems
appropriate and necessary. The final
determination shall include a summary
of the issues raised in the informal con-
ference and presented in any written
materials. The final determination
need not engage in a detailed analysis
of all issues raised.

(g) The final determination shall be
promptly transmitted to the recipient
in a manner that verifies receipt of the
determination by the recipient, and the
suspension shall become effective when
the final determination is received by
the recipient or on such later date as is
specified therein.

(h) If a suspension lasts for more
than 30 days, then the recipient may
seek review of the suspension by the
President. A request may be made in
writing on the thirty-first day or any
day thereafter, and shall state, in de-
tail, the reasons for seeking review.

(1) The President may not review the
suspension appeal if the President has
had prior involvement in the suspen-
sion proceedings. If the President can-
not review, or the President chooses
not to do so, then the appeal shall be
reviewed by either the individual des-
ignated to do so pursuant to §1623.4(a)
of this part, or by another senior Cor-
poration employee designated by the
President who has not had prior in-
volvement in the suspension pro-
ceedings.

(2) The President’s review shall be
based on the administrative record of
the proceedings, including the appeal
to the President, and any additional
submissions, either oral or in writing
that the President may request. A re-
cipient shall be given a copy of, and an
opportunity to respond to, any addi-
tional submissions made to the Presi-
dent. All submissions and responses
made to the President shall become
part of the administrative record. Upon
request, the Corporation shall provide
a copy of the administrative record to
the recipient.

(3) The President shall affirm, mod-
ify, or terminate the suspension
through a suspension appeal decision
within 15 calendar days of receipt of
the appeal by the Corporation, unless
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the Corporation and the recipient agree
to a later date.

(i) The Corporation may at any time
rescind or modify the terms of the final
determination to suspend and, on writ-
ten notice to the recipient, may rein-
state the suspension without further
proceedings under this part.

(j) Except as provided in §1623.4(k) of
this part, the total time of a suspen-
sion shall not exceed 90 calendar days,
unless the Corporation and the recipi-
ent agree to a continuation of the sus-
pension without further proceedings
under this part.

(k) When the suspension is based on
the grounds in §1623.3(b) of this part, a
recipient’s funds may be suspended
until an acceptable audit is completed.
No appeal to the President will be
available for audit-based suspensions
pursuant to §1623.3(b).

§1623.5 Time extensions and waiver.

(a) Except for the time limits in
§1623.4(1) and (j), any period of time
provided in this part may be extended
by the Corporation for good cause. Re-
quests for extensions of time shall be
considered in light of the overall objec-
tive that the procedures prescribed by
this part ordinarily shall be concluded
within 30 calendar days of the service
of the proposed determination.

(b) Any other provision of this part
may be waived or modified by agree-
ment of the recipient and the Corpora-
tion for good cause.

(c) Failure by the Corporation to
meet a time requirement of this part
shall not preclude the Corporation
from suspending a recipient’s grant or
contract with the Corporation.

§1623.6 Interim funding.

(a) Pending the completion of suspen-
sion proceedings under this part, the
Corporation shall provide the recipient
with the level of financial assistance
provided for under its current grant or
contract with the Corporation.

(b) Funds withheld pursuant to a sus-
pension shall be released to the recipi-
ent at the end of the suspension period.
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PART 1624—PROHIBITION AGAINST
DISCRIMINATION ON THE BASIS
OF DISABILITY

Sec.

1624.1
1624.2
1624.3
1624.4
1624.5
1624.6

Purpose.

Application.

Definitions.

Discrimination prohibited.
Accessibility of legal services.
Employment.

1624.7 Enforcement.

AUTHORITY: 49 U.S.C.
2996f(a)(1) and (3).

SOURCE: 71 FR 65059, Nov. 7, 2006, unless
otherwise noted.

794; 42 U.S.C.

§1624.1 Purpose.

The purpose of this part is to assist
and provide guidance to legal services
programs supported in whole or in part
by Legal Services Corporation funds in
removing any impediments that may
exist to the provision of legal assist-
ance to persons with disabilities eligi-
ble for such assistance in accordance
with section 504 of the Rehabilitation
Act of 1973, as amended, 29 U.S.C. 794
and with sections 1007(a)(1) and (3) of
the Legal Services Corporation Act, as
amended, 42 U.S.C. 2996f(a)(1) and (3),
with respect to the provision of serv-
ices to and employment of persons with
disabilities. The requirements of this
Part apply in addition to any respon-
sibilities legal services programs may
have under applicable requirements of
the Americans with Disabilities Act
and applicable implementing regula-
tions of the Department of Justice and
the Equal Employment Opportunity
Commission.

§1624.2 Application.

This part applies to each legal serv-
ices program receiving financial assist-
ance from the Legal Services Corpora-
tion.

§1624.3 Definitions.

As used in this part, the term:

(a) Legal services program means any
recipient, as defined by §1600.1 of this
chapter, or any other public or private
agency, institution, organization, or
other entity, or any person to which or
to whom financial assistance is ex-
tended by the Legal Services Corpora-
tion directly or through another agen-

§1624.3

cy, institution, organization, entity or
person, including any successor, as-
signee, or transferee of a legal services
program, but does not include the ulti-
mate beneficiary of legal assistance;

(b) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property;

(c)(1) Person with a disability means
any person who:

(i) Has a physical or mental impair-
ment which substantially limits one or
more major life activities,

(ii) has a record of such an impair-
ment, or (iii) is regarded as having
such an impairment;

(2) As used in paragraph (c)(1) of this
section the phrase:

(i) Physical or mental impairment
means: (A) Any physiological disorder
or condition, cosmetic disfigurement,
or anatomical loss affecting one or
more of the following body systems:
Neurological; musculoskeletal; special
sense organs; digestive; genitourinary;
hemic and lymphatic; skin; and endo-
crine; or (B) any mental or psycho-
logical disorder, such as mental retar-
dation, organic brain syndrome, emo-
tional or mental illness, and specific
learning disabilities; The phrase in-
cludes, but is not limited to, such dis-
eases and conditions as orthopedic, vis-
ual, speech, and hearing impairments,
cerebral palsy, epilepsy, muscular dys-
trophy, multiple sclerosis, cancer,
heart disease, diabetes, mental retar-
dation, emotional illness, and drug ad-
diction and alcoholism;

(i1) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working;

(iii) Has a record of such impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties;

(iv) Is regarded as having an impair-
ment means: (A) Has a physical or men-
tal impairment that does not substan-
tially limit major life activities but is
treated by a legal services program as
constituting such a limitation; (B) has
a physical or mental impairment that
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substantially limits major life activi-
ties only as a result of the attitudes of
others toward such impairments; or (C)
has none of the impairments defined in
paragraph (¢)(2)(i) of this section but is
treated by a legal services program as
having such an impairment;

(d) Qualified person with a disability
means:

(1) With respect to employment, a
person with a disability who, with rea-
sonable accommodation, can perform
the essential functions of the job in
question;

(2) with respect to other services, a
person with a disability who meets the
eligibility requirements for the receipt
of such services from the legal services
program.

(e) Auxiliary aids and/or other assistive
technologies means any item, piece of
equipment, or product system whether
acquired commercially off the shelf,
modified or customized, that is used to
increase, maintain, or improve func-
tional capabilities of individuals with
disabilities. Auxiliary aids and/or other
assistive technologies include, but are
not limited to, brailled and taped ma-
terial, interpreters, telecommuni-
cations equipment for the deaf, voice
recognition software, computer screen
magnifiers, screen reader software,
wireless amplification systems, and
other aids.

§1624.4 Discrimination prohibited.

(a) No qualified person with a dis-
ability shall, on the basis of disability,
be excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination by any
legal services program, directly or
through any contractual or other ar-
rangement.

(b) A legal services program may not
deny a qualified person with a dis-
ability the opportunity to participate
in any of its programs or activities or
to receive any of its services provided
at a facility on the ground that the
program operates a separate or dif-
ferent program, activity or facility
that is specifically designed to serve
persons with disabilities.

(¢) In determining the geographic
site or location of a facility, a legal
services program may not make selec-
tions that have the purpose or effect of
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excluding persons with disabilities
from, denying them the benefits of, or
otherwise subjecting them to discrimi-
nation under any program or activity
of the legal services program.

(d)(A) A legal services program that
employs a total of fifteen or more per-
sons, regardless of whether such per-
sons are employed at one or more loca-
tions, shall provide, when necessary,
appropriate auxiliary aids and/or other
assistive technologies to persons with
impaired sensory, manual or speaking
skills, in order to afford such persons
an equal opportunity to benefit from
the legal services program’s services. A
legal services program is not required
to maintain such aids at all times, pro-
vided they can be obtained on reason-
able notice.

(2) The Corporation may require legal
services programs with fewer than fif-
teen employees to provide auxiliary
aids and/or other assistive technologies
where the provision of such aids would
not significantly impair the ability of
the legal services program to provide
its services.

(e) A legal services program shall
take reasonable steps to ensure that
communications with its applicants,
employees, and beneficiaries are avail-
able to persons with impaired vision
and hearing.

(f) A legal services program may not
deny persons with disabilities the op-
portunity to participate as members of
or in the meetings or activities of any
planning or advisory board or process
established by or conducted by the
legal services program, including but
not limited to meetings and activities
conducted in response to the require-
ments of 45 CFR part 1620.

§1624.5 Accessibility of legal services.

(a) No qualified person with a dis-
ability shall, because a legal services
program’s facilities are inaccessible to
or unusable by persons with disabil-
ities, be denied the benefits of, be ex-
cluded from participation in, or other-
wise be subjected to discrimination by
any legal services program.

(b) A legal services program shall
conduct its programs and activities so
that, when viewed in their entirety,
they are readily accessible to and usa-
ble by persons with disabilities. This
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paragraph does not necessarily require
a legal services program to make each
of its existing facilities or every part of
an existing facility accessible to and
usable by persons with disabilities, or
require a legal services program to
make structural changes in existing fa-
cilities when other methods are effec-
tive in achieving compliance. In choos-
ing among available methods for meet-
ing the requirements of this paragraph,
a legal services program shall give pri-
ority to those methods that offer legal
services to persons with disabilities in
the most integrated setting appro-
priate.

(c) A legal services program shall, to
the maximum extent feasible, ensure
that new facilities that it rents or pur-
chases are accessible to persons with
disabilities. Prior to entering into any
lease or contract for the purchase of a
building, a legal services program shall
submit a statement to LSC certifying
that the facilities covered by the lease
or contract will be accessible to per-
sons with disabilities, or if the facili-
ties will not be accessible, a detailed
description of the efforts the program
made to obtain accessible space, the
reasons why the inaccessible facility
was nevertheless selected, and the spe-
cific steps that will be taken by the
legal services program to ensure that
its services are accessible to persons
with disabilities who would otherwise
use that facility. After a statement
certifying facility accessibility has
been submitted, additional statements
need not be resubmitted with respect
to the same facility, unless substantial
changes have been made in the facility
that affect its accessibility.

(d) A legal services program shall en-
sure that new facilities designed or
constructed for it are readily acces-
sible to and usable by persons with dis-
abilities. Alterations to existing facili-
ties shall, to the maximum extent fea-
sible, be designed and constructed to
make the altered facilities readily ac-
cessible to and usable by persons with
disabilities.

§1624.6 Employment.

(a) No qualified person with a dis-
ability shall, on the basis of disability,
be subjected to discrimination in em-

§1624.6

ployment by any legal services pro-
gram.

(b) A legal services program shall
make all decisions concerning employ-
ment under any program or activity to
which this part applies in a manner
that ensures that discrimination on
the basis of disability does not occur,
and may not limit, segregate, or clas-
sify applicants or employees in any
way that adversely affects their oppor-
tunities or status because of disability.

(c) The prohibition against discrimi-
nation in employment applies to the
following activities:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

() Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the legal services pro-
gram;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence to pursue train-
ing;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

(9) Any other term, condition, or
privilege of employment.

(d) A legal services program may not
participate in any contractual or other
relationship with persons, agencies, or-
ganizations or other entities such as,
but not limited to, employment and re-
ferral agencies, labor unions, organiza-
tions providing or administering fringe
benefits to employees of the legal serv-
ices program, and organizations pro-
viding training and apprenticeship pro-
grams, if the practices of such person,
agency, organization, or other entity
have the effect of subjecting qualified
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applicants or employees with disabil-
ities to discrimination prohibited by
this paragraph.

(e) A legal services program shall
make reasonable accommodation to
the known physical or mental limita-
tions of an otherwise qualified appli-
cant or employee with a disability un-
less the accommodation would impose
an undue hardship on the operation of
the program.

(1) For purposes of this paragraph (e),
reasonable accommodation may in-
clude:

(i) Making facilities used by employ-
ees readily accessible to and usable by
persons with disabilities; and

(ii) job restructuring, part-time or
modified work schedules, acquisition
or modification of equipment or de-
vices, the provision of auxiliary aids
and/or other assistive technologies, and
other similar actions.

(2) In determining whether an accom-
modation would impose an undue hard-
ship on the operation of a legal services
program, factors to be considered in-
clude, but are not limited to, the over-
all size of the legal services program
with respect to number of employees,
number and type of facilities, and size
of budget, and the nature and costs of
the accommodation needed.

(3) A legal services program may not
deny any employment opportunity to a
qualified employee or applicant with a
disability if the basis for the denial is
a need to make reasonable accommoda-
tion to the physical or mental limita-
tions of the employee or applicant.

(f) A legal services program may not
use employment tests or criteria that
discriminate against persons with dis-
abilities, and shall ensure that employ-
ment tests are adapted for use by per-
sons who have disabilities that impair
sensory, manual, or speaking skills.

(g2) A legal services program may not
conduct a pre-employment medical ex-
amination or make a pre-employment
inquiry as to whether an applicant is a
person with a disability or as to the na-
ture or severity of a disability except
under the circumstances described in 45
CFR 84.14(a) through (d)(2). The Cor-
poration shall have access to relevant
information obtained in accordance
with this section to permit investiga-
tions of alleged violations of this part.
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(h) A legal services program shall
post in prominent places in each of its
offices a notice stating that the legal
services program does not discriminate
on the basis of disability.

(i) Any recruitment materials pub-
lished or used by a legal services pro-
gram shall include a statement that
the legal services program does not dis-
criminate on the basis of disability.

§1624.7 Enforcement.

(a) The procedures described in part
1618 of these regulations shall apply to
any alleged violation of this Part by a
legal services program.

(b) When LSC receives a complaint of
a violation of this part, LSC policy is
generally to refer such complainants
promptly to the appropriate Federal,
state or local agencies, although LSC
retains the discretion to investigate all
complaints and/or to maintain an open
complaint file during the pendency of
an investigation being conducted by
such other Federal, state or local agen-
cy. LSC may use, at its discretion, in-
formation obtained by such other agen-
cy as may be available to LSC, includ-
ing findings of such other agency of
whether discrimination on the basis of
disability occurred.

PART 1625 [RESERVED]

PART 1626—RESTRICTIONS ON
LEGAL ASSISTANCE TO ALIENS

Sec.
1626.1
1626.2

Purpose.

Definitions.

1626.3 Prohibition.

1626.4 Aliens eligible for assistance under
anti-abuse laws.

1626.5 Aliens eligible for assistance based on
immigration status.

1626.6 Verification of citizenship.

1626.7 Verification of eligible alien status.

1626.8 Emergencies.

1626.9 Change in circumstances.

1626.10 Special eligibility questions.

1626.11 H-2 agricultural and forestry work-
ers.

1626.12 Recipient policies, procedures, and
recordkeeping.

AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 79 FR 21871, Apr. 18, 2014, unless
otherwise noted.
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§1626.1 Purpose.

This part is designed to ensure that
recipients provide legal assistance only
to citizens of the United States and eli-
gible aliens. It is also designed to assist
recipients in determining the eligi-
bility and immigration status of per-
sons who seek legal assistance.

§1626.2 Definitions.

(a) Anti-abuse statutes means the Vio-
lence Against Women Act of 1994, Pub.
L. 103-322, 108 Stat. 1941, as amended,
and the Violence Against Women and
Department of Justice Reauthorization
Act of 2005, Public Law 109-162, 119
Stat. 2960 (collectively referred to as
“VAWA?”); Section 101(a)(15)(U) of the
INA, 8 U.S.C. 1101(a)(15)(U); and the in-
corporation of these statutory provi-
sions in section 502(a)(2)(C) of LSC’s FY
1998 appropriation, Public Law 105-119,
Title V, 111 Stat. 2440, 2510 as incor-
porated by reference thereafter; the
Victims of Trafficking and Violence
Protection Act of 2000, Public Law 106—
386, 114 Stat. 1464 (““TVPA”’), as amend-
ed; and Section 101(a)(15)(T) of the Im-
migration and Nationality Act
(“INA”"), 8 U.S.C. 1101(a)(15)(T).

(b) Battered or subjected to extreme cru-
elty includes, but is not limited to,
being the victim of any act or threat-
ened act of violence, including any
forceful detention, which results or
threatens to result in physical or men-
tal injury. Psychological or sexual
abuse or exploitation, including rape,
molestation, incest (if the victim is a
minor), or forced prostitution may be
considered acts of violence. Other abu-
sive actions may also be acts of vio-
lence under certain circumstances, in-
cluding acts that, in and of themselves,
may not initially appear violent but
that are a part of an overall pattern of
violence.

(c) Certification means the certifi-
cation prescribed in 22 U.S.C.
7105(b)(1)(E).

(d) Citicen means a person described
or defined as a citizen or national of
the United States in 8 U.S.C. 1101(a)(22)
and Title III of the Immigration and
Nationality Act (INA), Chapter 1 (8
U.S.C. 1401 et seq.) (citizens by birth)
and Chapter 2 (8 U.S.C. 1421 et seq.)
(citizens by naturalization) or ante-
cedent citizen statutes.

§1626.2

(e) Eligible alien means a person who
is not a citizen but who meets the re-
quirements of §1626.4 or §1626.5.

(f) Ineligible alien means a person who
is not a citizen and who does not meet
the requirements of §1626.4 or §1626.5.

(g) On behalf of an ineligible alien
means to render legal assistance to an
eligible client that benefits an ineli-
gible alien and does not affect a spe-
cific legal right or interest of the eligi-
ble client.

(h)(1) Qualifies for immigration relief
under section 101(a)(15)(U) of the INA
means:

(i) A person who has been granted re-
lief under that section;

(ii) A person who has applied for re-
lief under that section and who the re-
cipient determines has evidentiary sup-
port for such application; or

(iii) A person who has not filed for re-
lief under that section, but who the re-
cipient determines has evidentiary sup-
port for filing for such relief.

(2) A person who qualifies for immigra-
tion relief under section 101(a)(15)(U) of
the INA includes any person who may
apply for primary U visa relief under
subsection (i) of section 101(a)(15)(U) of
the INA (8 U.S.C. 1101(a)(156)(U)()) or
for derivative U visa relief for family
members under subsection (ii) of sec-
tion 101(a)(15)(U) of the INA (8 U.S.C.
1101(a)(15)(U)(ii)). Recipients may pro-
vide assistance for any person who
qualifies for derivative U visa relief re-
gardless of whether such a person has
been subjected to abuse.

(i) Rejected refers to an application
for adjustment of status that has been
denied by the Department of Homeland
Security (DHS) and is not subject to
further administrative appeal.

(j) Victim of severe forms of trafficking
means any person described at 22
U.S.C. 7T105(b)(1)(C).

(k) Victim of sexual assault or traf-
ficking means:

(1) A victim of sexual assault subjected
to any conduct included in the defini-
tion of sexual assault in VAWA, 42
U.S.C. 13925(a)(29); or

(2) A victim of trafficking subjected to
any conduct included in the definition
of ““trafficking”” under law, including,
but not limited to, local, state, and fed-
eral law, and T visa holders regardless
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of certification from the U.S. Depart-
ment of Health and Human Services
(HHS).

(1) United States, for purposes of this
part, has the same meaning given that
term in section 101(a)(38) of the INA (8
U.S.C. 1101(a)(38)).

[79 FR 30052, May 27, 2014]

§1626.3 Prohibition.

Recipients may not provide legal as-
sistance for or on behalf of an ineli-
gible alien. For purposes of this part,
legal assistance does not include nor-
mal intake and referral services.

§1626.4 Aliens eligible for assistance
under anti-abuse laws.

(a) Subject to all other eligibility re-
quirements and restrictions of the LLSC
Act and regulations and other applica-
ble law:

(1) A recipient may provide related
legal assistance to an alien who is
within one of the following categories:

(i) An alien who has been battered or
subjected to extreme cruelty, or is a
victim of sexual assault or trafficking
in the United States, or qualifies for
immigration relief under section
101(a)(15)(U) of the INA (8 U.S.C.
1101(a)(15)(U)); or

(ii) An alien whose child, without the
active participation of the alien, has
been battered or subjected to extreme
cruelty, or has been a victim of sexual
assault or trafficking in the United
States, or qualifies for immigration re-
lief under section 101(a)(15)(U) of the
INA (8 U.S.C. 1101(a)(15)(U)).

(2)(1) A recipient may provide legal
assistance, including but not limited to
related legal assistance, to:

(A) An alien who is a victim of severe
forms of trafficking of persons in the
United States; or

(B) An alien classified as a non-immi-
grant under section 101(a)(15)(T)(ii) of
the INA (8 U.S.C. 1101(a)(15)(T)(ii), re-
garding others related to the victim).

(ii) For purposes of this part, aliens
described in paragraphs (a)(2)(i)(A) and
(a)(2)(A)(B) of this section include indi-
viduals seeking certification as victims
of severe forms of trafficking and cer-
tain family members applying for im-
migration relief under section
101(a)(15)(T)({i) of the INA (8 U.S.C.
1101(a)(15)(T)(i)).
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(b)(1) Related legal assistance means
legal assistance directly related:

(i) To the prevention of, or obtaining
relief from, the battery, cruelty, sexual
assault, or trafficking;

(ii) To the prevention of, or obtaining
relief from, crimes listed in section
101(a)(15)(U)(iii) of the INA (8 U.S.C.
1101(a)(15)(U)(iii)); or

(iii) To an application for relief:

(A) Under section 101(a)(15)(U) of the
INA (8 U.S.C. 1101(a)(15)(U)); or

(B) Under section 101(a)(15)(T) of the
INA (8 U.S.C. 1101(a)(15)(T)).

(2) Such assistance includes represen-
tation in matters that will assist a per-
son eligible for assistance under this
part to escape from the abusive situa-
tion, ameliorate the current effects of
the abuse, or protect against future
abuse, so long as the recipient can
show the necessary connection of the
representation to the abuse. Such rep-
resentation may include immigration
law matters and domestic or poverty
law matters (such as obtaining civil
protective orders, divorce, paternity,
child custody, child and spousal sup-
port, housing, public benefits, employ-
ment, abuse and neglect, juvenile pro-
ceedings and contempt actions).

(c) Relationship to the United States.
An alien must satisfy both paragraph
(c)(1) and either paragraph (c)(2)(i) or
(ii) of this section to be eligible for
legal assistance under this part.

(1) Relation of activity to the United
States. An alien is eligible under this
section if the activity giving rise to
eligibility violated a law of the United
States, regardless of where the activity
occurred, or occurred in the United
States (including in Indian country and
military installations) or the terri-
tories and possessions of the United
States.

(2) Relationship of alien to the United
States. (i) An alien defined in §1626.2(b),
(h), or (k)(1) need not be present in the
United States to be eligible for assist-
ance under this section.

(ii) An alien defined in §1626.2(j) or
(k)(2) must be present in the United
States to be eligible for assistance
under this section.

(d) Evidentiary support—(1) Intake and
subsequent evaluation. A recipient may
determine that an alien is qualified for
assistance under this section if there is
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evidentiary support that the alien falls
into any of the eligibility categories or
if the recipient determines there will
likely be evidentiary support after a
reasonable opportunity for further in-
vestigation. If the recipient determines
that an alien is eligible because there
will likely be evidentiary support, the
recipient must obtain evidence of sup-
port as soon as possible and may not
delay in order to provide continued as-
sistance.

(2) Documentary evidence. Evidentiary
support may include, but is not limited
to, affidavits or unsworn written state-
ments made by the alien; written sum-
maries of statements or interviews of
the alien taken by others, including
the recipient; reports and affidavits
from police, judges, and other court of-
ficials, medical personnel, school offi-
cials, clergy, social workers, other so-
cial service agency personnel; orders of
protection or other legal evidence of
steps taken to end abuse; evidence that
a person sought safe haven in a shelter
or similar refuge; photographs; docu-
ments; or other evidence of a series of
acts that establish a pattern of quali-
fying abuse.

(3) Victims of severe forms of traf-
ficking. Victims of severe forms of traf-
ficking may present any of the forms of
evidence listed in paragraph (d)(2) of
this section or any of the following:

(i) A certification letter issued by the
Department of Health and Human
Services (HHS).

(ii) Verification that the alien has
been certified by calling the HHS traf-
ficking verification line, (202) 401-5510
or (866) 401-5510.

(iii) An interim eligibility letter
issued by HHS, if the alien was sub-
jected to severe forms of trafficking
while under the age of 18.

(iv) An eligibility letter issued by
HHS, if the alien was subjected to se-
vere forms of trafficking while under
the age of 18.

(e) Recordkeeping. Recipients are not
required by §1626.12 to maintain
records regarding the immigration sta-
tus of clients represented pursuant to
this section. If a recipient relies on an
immigration document for the eligi-
bility determination, the recipient
shall document that the client pre-
sented an immigration document by
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making a note in the client’s file stat-
ing that a staff member has seen the
document, the type of document, the
client’s alien registration number (‘‘A
number’’), the date of the document,
and the date of the review, and con-
taining the signature of the staff mem-
ber that reviewed the document.

(f) Changes in basis for eligibility. If,
during the course of representing an
alien eligible pursuant to §1626.4(a)(1),
a recipient determines that the alien is
also eligible under §1626.4(a)(2) or
§1626.5, the recipient should treat the
alien as eligible under that section and
may provide all the assistance avail-
able pursuant to that section.

§1626.5 Aliens eligible for assistance
based on immigration status.

Subject to all other eligibility re-
quirements and restrictions of the LSC
Act and regulations and other applica-
ble law, a recipient may provide legal
assistance to an alien who is present in
the United States and who is within
one of the following categories:

(a) An alien lawfully admitted for
permanent residence as an immigrant
as defined by section 101(a)(20) of the
INA (8 U.S.C. 1101(a)(20));

(b) An alien who is either married to
a United States citizen or is a parent
or an unmarried child under the age of
21 of such a citizen and who has filed
an application for adjustment of status
to permanent resident under the INA,
and such application has not been re-
jected;

(c) An alien who is lawfully present
in the United States pursuant to an ad-
mission under section 207 of the INA (8
U.S.C. 1157) (relating to refugee admis-
sions) or who has been granted asylum
by the Attorney General or the Sec-
retary of DHS under section 208 of the
INA (8 U.S.C. 1158);

(d) An alien who is lawfully present
in the United States as a result of
being granted conditional entry pursu-
ant to section 203(a)(7) of the INA (8
U.S.C. 1153(a)(7), as in effect on March
31, 1980) before April 1, 1980, because of
persecution or fear of persecution on
account of race, religion, or political
opinion or because of being uprooted by
catastrophic natural calamity;

(e) An alien who is lawfully present
in the United States as a result of the
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Attorney General’s withholding of de-
portation or exclusion under section
243(h) of the INA (8 U.S.C. 1253(h), as in
effect on April 16, 1996) or withholding
of removal pursuant to section 241(b)(3)
of the INA (8 U.S.C. 1231(b)(3)); or

(f) An alien who meets the require-
ments of §1626.10 or §1626.11.

§1626.6 Verification of citizenship.

(a) A recipient shall require all appli-
cants for legal assistance who claim to
be citizens to attest in writing in a
standard form provided by the Corpora-
tion that they are citizens, unless the
only service provided for a citizen is
brief advice and consultation by tele-
phone, or by other non-in-person
means, which does not include contin-
uous representation.

(b) When a recipient has reason to
doubt that an applicant is a citizen,
the recipient shall require verification
of citizenship. A recipient shall not
consider factors such as a person’s ac-
cent, limited English-speaking ability,
appearance, race, or national origin as
a reason to doubt that the person is a
citizen.

(1) If verification is required, a re-
cipient may accept originals, certified
copies, or photocopies that appear to
be complete, correct, and authentic of
any of the following documents as evi-
dence of citizenship:

(i) United States passport;

(ii) Birth certificate;

(iii) Naturalization certificate;

(iv) United States Citizenship Identi-
fication Card (INS Form 1-197 or I-197);
or

(v) Baptismal certificate showing
place of birth within the United States
and date of baptism within two months
after birth.

(2) A recipient may also accept any
other authoritative document, such as
a document issued by DHS, by a court,
or by another governmental agency,
that provides evidence of citizenship.

(3) If a person is unable to produce
any of the above documents, the person
may submit a notarized statement
signed by a third party, who shall not
be an employee of the recipient and
who can produce proof of that party’s
own United States citizenship, that the
person seeking legal assistance is a
United States citizen.
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§1626.7 Verification of eligible alien
status.

(a) An alien seeking representation
shall submit appropriate documents to
verify eligibility, unless the only serv-
ice provided for an eligible alien is
brief advice and consultation by tele-
phone, or by other non-in-person
means, which does not include contin-
uous representation of a client.

(1) As proof of eligibility, a recipient
may accept originals, certified copies,
or photocopies that appear to be com-
plete, correct, and authentic, of any
documents establishing eligibility.
LSC will publish a list of examples of
such documents from time to time in
the form of a program letter or equiva-
lent.

(2) A recipient may also accept any
other authoritative document issued
by DHS, by a court, or by another gov-
ernmental agency, that provides evi-
dence of alien status.

(b) A recipient shall upon request fur-
nish each person seeking legal assist-
ance with a current list of documents
establishing eligibility under this part
as is published by LSC.

§1626.8 Emergencies.

In an emergency, legal services may
be provided prior to compliance with
§§1626.4, 1626.6, and 1626.7 if:

(a) An applicant cannot feasibly
come to the recipient’s office or other-
wise transmit written documentation
to the recipient before commencement
of the representation required by the
emergency, and the applicant provides
oral information to establish eligi-
bility which the recipient records, and
the applicant submits the necessary
documentation as soon as possible; or

(b) An applicant is able to come to
the recipient’s office but cannot
produce the required documentation
before commencement of the represen-
tation, and the applicant signs a state-
ment of eligibility and submits the
necessary documentation as soon as
possible; and

(c) The recipient informs clients ac-
cepted under paragraph (a) or (b) of
this section that only limited emer-
gency legal assistance may be provided
without satisfactory documentation
and that, if the client fails to produce
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timely and satisfactory written docu-
mentation, the recipient will be re-
quired to discontinue representation
consistent with the recipient’s profes-
sional responsibilities.

§1626.9 Change in circumstances.

If, to the knowledge of the recipient,
a client who was an eligible alien be-
comes ineligible through a change in
circumstances, continued representa-
tion is prohibited by this part and a re-
cipient must discontinue representa-
tion consistent with applicable rules of
professional responsibility.

§1626.10 Special eligibility questions.

(a)(1) This part is not applicable to
recipients providing services in the
Commonwealth of the Northern Mar-
iana Islands, the Republic of Palau, the
Federated States of Micronesia, or the
Republic of the Marshall Islands.

(2) All citizens of the Republic of
Palau, the Federated States of Micro-
nesia, and the Republic of the Marshall
Islands residing in the United States
are eligible to receive legal assistance
provided that they are otherwise eligi-
ble under the Act.

(b) All Canadian-born American Indi-
ans at least 50% Indian by blood are el-
igible to receive legal assistance pro-
vided they are otherwise eligible under
the Act.

(c) Members of the Texas Band of
Kickapoo are eligible to receive legal
assistance provided they are otherwise
eligible under the Act.

(d) An alien who qualified as a special
agricultural worker and whose status
is adjusted to that of temporary resi-
dent alien under the provisions of the
Immigration Reform and Control Act
(“IRCA”) is considered a permanent
resident alien for all purposes except
immigration under the provisions of
section 302 of 100 Stat. 3422, 8 U.S.C.
1160(g). Since the status of these aliens
is that of permanent resident alien
under section 101(a)(20) of the INA (8
U.S.C. 1101(a)(20)), these workers may
be provided legal assistance. These
workers are ineligible for legal assist-
ance in order to obtain the adjustment
of status of temporary resident under
IRCA, but are eligible for legal assist-
ance after the application for adjust-
ment of status to that of temporary
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resident has been filed, and the appli-
cation has not been rejected.

(e) A recipient may provide legal as-
sistance to indigent foreign nationals
who seek assistance pursuant to the
Hague Convention on the Civil Aspects
of International Child Abduction and
the Federal implementing statute, the
International Child Abduction Rem-
edies Act, 42 U.S.C. 11607(b), provided
that they are otherwise financially eli-
gible.

§1626.11 H-2 agricultural and forestry
workers.

(a) Nonimmigrant agricultural work-
ers admitted to, or permitted to re-
main in, the United States under the
provisions of section 101(a)(156)(h)(ii)(a)
of the INA (8 U.S.C.
1101(a)(15)(h)(di)(a)), commonly called
H-2A agricultural workers, may be pro-
vided legal assistance regarding the
matters specified in paragraph (c) of
this section.

(b) Nonimmigrant forestry workers
admitted to, or permitted to remain in,
the United States under the provisions
of section 101(a)(15)(h)(ii)(b) of the INA
(8 U.S.C. 1101(a)(15)(h)@di) b)), com-
monly called H-2B forestry workers,
may be provided legal assistance re-
garding the matters specified in para-
graph (c) of this section.

(c) The following matters which arise
under the provisions of the worker’s
specific employment contract may be
the subject of legal assistance by an
LSC-funded program:

(1) Wages;

(2) Housing;

(3) Transportation; and

(4) Other employment rights as pro-
vided in the worker’s specific contract
under which the nonimmigrant worker
was admitted.

§1626.12 Recipient policies,
dures, and recordkeeping.

proce-

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.

[79 FR 21871, Apr. 18, 2014]
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§1627.1 Purpose.

The purpose of this part is to estab-
lish the requirements for subgrants of
LSC funds from recipients to third par-
ties to assist in the recipient’s provi-
sion of legal assistance to eligible cli-
ents.

§1627.2 Definitions.

(a) Private attorney has the meaning
given that term in 45 CFR 1614.3(i).

(b) Procurement contract means an
agreement between a recipient and a
third party under which the recipient
purchases property or services that
does not qualify as a subgrant as de-
fined in paragraph (e)(1) of this section.

(c) Property means real estate or per-
sonal property.

(d) Recipient as used in this part
means any recipient as defined in sec-
tion 1002(6) of the Act and any grantee
or contractor receiving funds from LSC
under section 1006(a)(1)(B) of the Act.

(e) Subgrant. (1) Subgrant means an
award of LLSC funds or property or serv-
ices purchased in whole or in part with
LSC funds from a recipient to a sub-
recipient for the subrecipient to carry
out part of the recipient’s legal assist-
ance activities. A subgrant has the
characteristics set forth in §1627.3(b).

(2) Subgrant includes fee-for-service
arrangements, such as those provided
by a private law firm or attorney rep-
resenting a recipient’s clients on a con-
tract or judicare basis, only when the
cost of such arrangements exceed
$60,000.

(f) Subrecipient means any entity re-
ceiving a subgrant. A single entity may
be a subrecipient with respect to some
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activities it conducts for a recipient
while not being a subrecipient with re-
spect to other activities it conducts for
a recipient.

§1627.3 Characteristics of subgrants.

(a) In determining whether an agree-
ment between a recipient and another
entity should be considered a subgrant
or a procurement contract, the sub-
stance of the relationship is more im-
portant than the form of the agree-
ment. All of the characteristics listed
in paragraph (b) of this section may
not be present in all cases, and the re-
cipient must use judgment in
classifying each agreement as a
subgrant or a procurement contract.
The recipient must make case-by-case
determinations whether each agree-
ment that it makes with another enti-
ty constitutes a subgrant or a procure-
ment contract.

(b) Characteristics that support the
classification of the agreement as a
subgrant include when the other enti-
ty:

(1) Determines who is eligible to re-
ceive legal assistance under the recipi-
ent’s LSC grant;

(2) Has its performance measured in
relation to whether objectives of the
LSC grant were met;

(3) Has responsibility for pro-
grammatic decision-making regarding
the delivery of legal assistance under
the recipient’s LSC grant;

(4) Is responsible for adherence to ap-
plicable LSC program requirements
specified in the LLSC grant award; and

(5) In accordance with its agreement,
uses the LSC funds or property or serv-
ices acquired in whole or in part with
LSC funds, to carry out a program for
a public purpose specified in LSC’s gov-
erning statutes and regulations, as op-
posed to providing goods or services for
the benefit of the recipient.

§1627.4 Requirements
grants.

(a) Threshold. (1) A recipient must ob-
tain LSC’s written approval prior to
making a subgrant when the cost of
the subgrant is $20,000 of LLSC funds or
greater.

(2) Valuation of in-kind subgrants. (i) If
either the actual cost to the recipient
of the subgranted property or service

for all sub-
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or the fair market value of the sub-
granted property or service exceeds
$20,000 of LLSC funds, the recipient must
seek written approval from LSC prior
to making a subgrant.

(ii) The valuation of the subgrant, ei-
ther by fair market value or actual
cost to the recipient of property or
services, must be documented and to
the extent feasible supported by the
same methods used internally by the
recipient.

(b) Corporation approval of subgrants.
Recipients must submit all applica-
tions for subgrants exceeding the
$20,000 threshold to LSC in writing for
prior written approval. LSC will pub-
lish notice of the requirements con-
cerning the format and contents of the
application annually in the FEDERAL
REGISTER and on LSC’s Web site.

(1) Basic Field Grants. (i) Recipients
should submit applications for sub-
grants of Basic Field Grant funds along
with the recipient’s proposal for fund-
ing, including applications for renewal
of funding.

(ii) LLSC will notify a recipient of its
decision to approve, disapprove, or sug-
gest modifications to an application
for subgrant approval prior to, or at
the same time as LSC provides notice
of its decision with respect to the ap-
plicant’s proposal for Basic Field Grant
funding.

(2) Special grants. (i) Recipients of
special grants (e.g., Technology Initia-
tive Grants, Pro Bono Innovation Fund
grants, emergency relief grants),
should submit their subgrant applica-
tions following notification of approval
of special grant funds.

(ii) A subgrant application must be
submitted at least 45 days in advance
of its proposed effective date. Within 45
days of the date of receipt, LSC will
notify the recipient in writing of its de-
cision to approve, disapprove, or sug-
gest modifications to the subgrant; or,
if LSC has not made a decision, the
date by which LSC expects to make a
decision. A subgrant that is dis-
approved or to which LSC has sug-
gested modifications may be resub-
mitted for approval.

(3) Mid-year subgrant requests. A re-
cipient may apply for prior approval of
a subgrant outside of the periods pre-
scribed in paragraphs (a)(1) and (2) of
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this section as needed. LLSC will follow
the time periods prescribed in para-
graph (a)(2)(ii) of this section to con-
sider and notify a recipient of its deci-
sion to approve, disapprove, or suggest
modifications to the subgrant.

(4) Failure to comply. Any subgrant
not approved according to paragraphs
(a)(1) through (3) of this section will be
subject to disallowance and recovery of
all funds expended under the subgrant.

(5) Changes to subgrants requiring prior
approval. (i) If a recipient needs to
make substantial changes to the scope
or objectives, or increase or decrease
the amount of funding of more than
10%, of a subgrant approved under
paragraph (b) of this section, the re-
cipient must obtain LSC’s prior writ-
ten approval. Minor changes in the
scope or objectives or changes in sup-
port of less than 10% do not require
prior approval, but the recipient must
notify LSC of such changes in writing.

(ii) If a subgrant did not require prior
approval, and the recipient proposes a
change that will cause the total value
of the subgrant to exceed the threshold
for prior approval, the recipient must
obtain LSC’s prior written approval be-
fore making the change.

(c) Duration of subgrant. (1) For Basic
Field grants, a subgrant may not be for
a period longer than one year. All
funds unexpended at the end of the
subgrant period will be considered part
of the recipient’s available LSC funds.

(2) For special grants (e.g., Pro Bono
Innovation Fund grants, Technology
Initiative Grants, emergency relief
grants), a subgrant may not be for a
period longer than the term of the
grant. Absent written approval from
LSC, all unexpended funds must be re-
turned to LSC at the end of the
subgrant period.

(d) Provisions for termination and sus-
pension of subgrants. All subgrants
must contain provisions for their or-
derly termination in the event that the
recipient is no longer an LSC recipient,
and for suspension of activities if the
recipient’s funding is suspended.

(e) Recipient responsibilities. (1) Recipi-
ents must ensure that subrecipients
comply with LSC’s financial and audit
provisions to the extent required by
this part.
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(2) The recipient must ensure that
the subrecipient properly spends, ac-
counts for, and audits funds or prop-
erty or services acquired in whole or in
part with LSC funds received through
the subgrant.

(3) The recipient must repay LSC for
any disallowed expenditures by a sub-
recipient. Repayment is required re-
gardless of whether the recipient is
able to recover such expenditures from
the subrecipient.

(f) Accounting and auditing require-
ments—(1) Subgrants of funds. (i) Any
LSC funds paid by a recipient to a sub-
recipient through a subgrant are sub-
ject to the audit and financial require-
ments of the Audit Guide for Recipi-
ents and Auditors and the Accounting
Guide for LSC Recipients. The rela-
tionship between the recipient and sub-
recipient will determine the proper
method of financial reporting following
generally accepted accounting prin-
ciples.

(ii) Subgranted funds may be sepa-
rately disclosed and accounted for, and
reported upon in the audited financial
statements of a recipient; or such funds
may be included in a separate audit re-
port of the subrecipient. A subgrant
agreement may provide for alternative
means of assuring the propriety of sub-
recipient expenditures, especially in in-
stances where an organization receives
a small subgrant. Any request to use
an alternative means of assuring pro-
priety of subrecipient funds must be
submitted to LSC for consideration as
part of the subgrant approval process.
If LLSC approves a request to use an al-
ternative means, the information pro-
vided thereby shall satisfy the recipi-
ent’s annual audit requirement with
regard to the subgrant funds.

(2) In-kind subgrants. (i) The value of
property or services funded in whole or
in part with LSC funds provided by a
recipient to a subrecipient through a
subgrant is subject to the audit and fi-
nancial requirements of the Audit
Guide for Recipients and Auditors and
the Accounting Guide for LSC Recipi-
ents. The relationship between the re-
cipient and subrecipient will determine
the proper method of financial report-
ing following generally accepted ac-
counting principles.
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(ii) Subgrants involving in-kind ex-
changes of property or services may be
separately disclosed and accounted for,
and reported upon in the audited finan-
cial statements of a recipient. A
subgrant agreement may provide for
alternative means of assuring the pro-
priety of subrecipient expenditures and
use of property or services acquired in
whole or in part with LSC funds, espe-
cially in instances where an organiza-
tion receives a small subgrant. Any re-
quest to use an alternative means of
assuring propriety of subrecipient
funds must be submitted to LSC for
consideration as part of the subgrant
approval process. If LSC approves a re-
quest to use an alternative means, the
information provided thereby shall sat-
isfy the recipient’s annual audit re-
quirement with regard to the subgrant
funds.

(iii) If accounting for in-kind sub-
grants is not practicable, a recipient
may convert the subgrant to a cash
payment and follow the accounting
procedures in paragraph (f)(1) of this
section.

(iv) Subrecipients described in
§1627.5(d)(2) are not subject to the
audit and financial requirements of the
Audit Guide for Recipients and Audi-
tors and the Accounting Guide for LSC
Recipients. Such subrecipients must
have financial management systems in
place that would allow the recipient
and LSC to determine that any re-
sources the subrecipient receives or
uses under the subgrant are used con-
sistent with 45 CFR part 1610.

(g) Owversight. To ensure subrecipient
compliance with the LSC Act, LSC’s
appropriations statutes, Congressional
restrictions having the force of law,
and LSC’s regulations, guidelines, and
instructions, agreements between a re-
cipient and a subrecipient must provide
the same oversight rights for LSC with
respect to subgrants as apply to recipi-
ents.

§1627.5 Applicability of restrictions,
recordkeeping, and recipient prior-
ities; private attorney involvement
subgrants.

(a) Applicability of restrictions. The
prohibitions and requirements set forth
in 45 CFR part 1610 apply both to the
subgrant and to the subrecipient’s non-
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LSC funds, except as modified by para-
graphs (b), (¢), and (d) of this section.

(b) Priorities. Subrecipients must ei-
ther:

(1) Use the subgrant consistent with
the recipient’s priorities; or

(2) Establish their own priorities for
the use of the subgrant consistent with
45 CFR part 1620.

(c) Recordkeeping. A recipient must be
able to account for how its subrecipi-
ents spend LSC funds or use property
or services funded in whole or in part
with LSC funds. A subrecipient must
provide to the recipient records as de-
scribed in paragraphs (c)(1) and (2) of
this section.

(1) A subrecipient that handles mat-
ters as defined at 45 CFR 1635.2(b) must
maintain adequate records to dem-
onstrate that its attorneys and para-
legals used the LSC funds or property
or services funded in whole or in part
with LSC funds:

(i) To carry out the activities de-
scribed in the subgrant agreement; and

(ii) Consistent with the restrictions
set forth at 45 CFR part 1610.

(2) A subrecipient that handles cases
as defined at 45 CFR 1635.2(a):

(i) Must require its attorneys and
paralegals to maintain records for each
case that show the amount of time
spent on the case and the activity con-
ducted by date, and a unique client
name or case number; and

(ii) Either the subrecipient or the re-
cipient must maintain records for each
case that show the problem type and
the closing code for the case.

(iii) This requirement does not apply
to subrecipients described in paragraph
(d)(2)(ii) of this section.

(3) A subrecipient who handles both
cases and matters must maintain the
types of records described in para-
graphs (¢)(1) and (2).

(d) Subgrants for engaging private at-
torneys—(1) Subgrants of funds. The pro-
hibitions and requirements set forth in
45 CFR part 1610 apply only to the sub-
granted funds when the subrecipient is
a bar association, pro bono program,
private attorney or law firm, or other
entity that receives a subgrant for the
sole purpose of funding private attor-
ney involvement activities (PAI) pur-
suant to 45 CFR part 1614.

§1627.6

(2) In-kind subgrants. The prohibitions
and requirements set forth in 45 CFR
part 1610 apply only to the subgranted
property or services acquired in whole
or in part with LSC funds when the
subrecipient is a bar association, pro
bono program, private attorney or law
firm, or other entity that receives a
subgrant for the sole purpose of:

(i) Conducting private attorney in-
volvement activities (PAI) pursuant to
45 CFR part 1614; or

(ii) Providing legal information or
legal assistance on a pro bono or re-
duced fee basis to individuals who have
been screened and found eligible to re-
ceive legal assistance from an LSC re-
cipient.

(38) Treatment of non-LSC funds. Any
funds or property or services acquired
in whole or in part with LSC funds and
used by a recipient as payment for a
PAI subgrant are deemed LSC funds for
purposes of this paragraph (d).

(4) Recordkeeping exception. The rec-
ordkeeping requirement in paragraph
(c) of this section does not apply to pri-
vate attorneys providing legal assist-
ance on a pro bono or reduced fee basis.

§1627.6 Transfers to other recipients.

(a) The requirements of this part
apply to all subgrants from one recipi-
ent to another recipient.

(b) The subrecipient must audit any
funds or property or services acquired
in whole or in part with LSC funds pro-
vided by the recipient under a subgrant
in its annual audit and supply a copy of
this audit to the recipient. The recipi-
ent must either submit the relevant
part of this audit with its next annual
audit or, if an audit has been recently
submitted, submit it as an addendum
to that recently submitted audit.

(¢) In addition to the provisions of
§1627.4(c)(3), LLSC may hold the recipi-
ent responsible for any disallowed ex-
penditures of subgrant funds. Thus,
LSC may recover all of the disallowed
costs from either the recipient or the
subrecipient or may divide the recov-
ery between the two. LSC’s total recov-
ery may not exceed the amount of ex-
penditures disallowed.
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§1627.7 Recipient policies, procedures
and recordkeeping.

Each recipient must adopt written
policies and procedures to guide its
staff in complying with this part and
must maintain records sufficient to
document the recipient’s compliance
with this part.

PART 1628—RECIPIENT FUND
BALANCES

Sec.

1628.1
1628.2
1628.3
1628.4
1628.5

AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 656 FR 66642, Nov. 7, 2000, unless
otherwise noted.

Purpose.

Definitions.

Policy.

Procedures.

Fund balance deficits.

§1628.1 Purpose

The purpose of this part is to set out
the Corporation’s policies and proce-
dures applicable to recipient fund bal-
ances. The Corporation’s fund balance
policies are intended to ensure the
timely expenditure of LSC funds for
the effective and economical provision
of high quality legal assistance to eli-
gible clients.

§1628.2 Definitions.

(a) Ezcess fund balance means a re-
cipient’s LSC fund balance that ex-
ceeds the amount a recipient is per-
mitted to retain under this part.

(b) LSC support means the sum of:

(1) The amount of financial assist-
ance awarded by the Corporation to the
recipient for the fiscal year included in
the recipient’s annual audited financial
statement, not including one-time and
special purpose grants; and

(2) Any LSC derivative income, as de-
fined in §1630.2(c), earned by the recipi-
ent for the fiscal year included in the
recipient’s annual audited financial
statement, not including derivative in-
come from one-time and special pur-
pose grants.

(c) The LSC fund balance is the excess
of LLSC support plus the prior year car-
ryover amount over expenditures of
LSC funds (including capital acquisi-
tions), as each is reported in the recipi-
ent’s annual financial statements.
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(d) The fund balance percentage is the
amount of the LSC fund balance ex-
pressed as a percentage of the recipi-
ent’s LSC support.

(e) Recipient, as used in this part,
means any grantee or contractor re-
ceiving financial assistance from the
Corporation under section 1006(a)(1)(A)
of the LLSC Act.

§1628.3 Policy.

(a) Recipients are permitted to retain
from one fiscal year to the next LSC
fund balances up to 10% of their LSC
support.

(b) Recipients may request a waiver
to retain a fund balance up to a max-
imum of 25% of their LSC support for
special circumstances.

(c) Recipients may request a waiver
to retain a fund balance in excess of
25% of a recipient’s LSC support only
for extraordinary and compelling cir-
cumstances, such as when a natural
disaster or other catastrophic event
prevents the timely expenditure of LSC
funds, or when the recipient receives
an insurance reimbursement, the pro-
ceeds from the sale of real property, a
payment from a lawsuit in which the
recipient was a party, or a payment
from an LSC-funded lawsuit, regardless
of whether the recipient was a party to
the lawsuit.

(d) A waiver pursuant to paragraph
(b) or (c) of this section may be granted
at the discretion of the Corporation
pursuant to the criteria set out in
§1628.4(e).

(e) In the absence of a waiver, a fund
balance in excess of 10% of LLSC support
shall be repaid to the Corporation. If a
waiver of the 10% ceiling is granted,
any fund balance in excess of the
amount permitted to be retained shall
be repaid to the Corporation.

(f) A recovery of an excess fund bal-
ance pursuant to this part does not
constitute a termination under 45 CFR
part 1606. See §1606.2(c)(2)(ii).

(g) One-time and special purpose
grants awarded by the Corporation are
not subject to the fund balance policy
set forth in this part. Revenue and ex-
penses relating to such grants shall be
reflected separately in the audit report
submitted to the Corporation. This
may be done by establishing a separate
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fund or by providing a separate supple-
mental schedule of revenue and ex-
penses related to such grants as a part
of the audit report. No funds provided
under a one-time or special purpose
grant may be expended subsequent to
the expiration date of the grant with-
out the prior written approval of the
Corporation. Absent approval from the
Corporation, all unexpended funds
under such grants shall be returned to
the Corporation.

[656 FR 66642, Nov. 7, 2000, as amended at 80
FR 43968, July 24, 2015]

§1628.4 Procedures.

(a) A recipient may request a waiver
of the 10% ceiling on LSC fund bal-
ances within 30 days after the submis-
sion to LiSC of its annual audited finan-
cial statements. The request shall
specify:

(1) The LSC fund balance as reported
in the recipient’s annual audited finan-
cial statements;

(2) The reason(s) for the excess fund
balance;

(3) The recipient’s plan for disposing
of the excess fund balance during the
current fiscal year;

(4) The amount of fund balance pro-
jected to be carried forward at the
close of the recipient’s current fiscal
year; and

(5) The special circumstances justi-
fying the retention of the excess fund
balance up to 25%, or the extraordinary
and compelling circumstances set out
in §1628.3(c) justifying a fund balance
in excess of 256%.

(b) Within 45 days of receipt of the re-
cipient’s waiver request submitted pur-
suant to paragraph (a) of this section,
the Corporation shall provide a written
response to the request and a written
notice to the recipient of any fund bal-
ance due and payable to the Corpora-
tion as well as the method for repay-
ment.

(c) In the event that repayment is re-
quired, the Corporation shall give writ-
ten notice 30 days prior to the effective
date for repayment. Repayment shall
be in a lump sum or by pro rata deduc-
tions from the recipient’s grant checks
for a specific number of months. The
Corporation shall determine which of
the specified methods of repayment is
reasonable and appropriate in each

§1628.5

case after consultation with the recipi-
ent.

(d) A recipient may submit a waiver
request to retain a fund balance in ex-
cess of 256% of its LiISC support prior to
the submission of its audited financial
statements. The Corporation may, at
its discretion, provide approval in writ-
ing. The request shall specify the ex-
traordinary and compelling cir-
cumstances justifying the fund balance
in excess of 25%; the estimated fund
balance that the recipient anticipates
it will accrue by the time of the sub-
mission of its audited financial state-
ments; and the recipient’s plan for dis-
posing of the excess fund balance. Upon
the submission of its annual audited fi-
nancial statements, the recipient must
submit updated information consistent
with the requirements of paragraph (a)
of this section to confirm the actual
fund balance to be retained.

(e) The Corporation’s written ap-
proval of a request for a waiver shall
require that the recipient use the funds
it is permitted to retain within the
time period set out in the approval and
for the purposes approved by the Cor-
poration.

(f) Excess fund balances approved by
the Corporation for expenditure by a
recipient shall be separately reported
by natural line item in the current fis-
cal year’s audited financial statements.
This may be done by establishing a sep-
arate fund or by providing a separate
supplemental schedule as part of the
audit report.

(g) The recipient shall promptly in-
form and seek guidance from the Cor-
poration when it determines a need for
any changes to the conditions on tim-
ing or purposes set out in the Corpora-
tion’s written approval of a recipient’s
request for a waiver.

[66 FR 66642, Nov. 7, 2000, as amended at 80
FR 43968, July 24, 2015]

§1628.5 Fund balance deficits.

(a) Sound financial management
practices such as those set out in Chap-
ter 3 of the Corporation’s Accounting
Guide for LSC Recipients should pre-
clude deficit spending. Use of current
year LSC grant funds to liquidate def-
icit balances in the LSC fund from a
preceding period requires the prior
written approval of the Corporation.
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(b) Within 30 days of the submission
of the recipient’s annual audit, the re-
cipient may apply to the Corporation
for approval of the expenses associated
with the liquidation of the deficit bal-
ance in the LSC fund.

(c) In the absence of approval by the
Corporation, expenditures of current
year LSC grant funds to liquidate a
deficit from a prior year shall be iden-
tified as questioned costs under 45 CFR
part 1630.

(d) The recipient’s request must
specify the same information relative
to the deficit LSC fund balance as that
set forth in §1628.4(a)(1) and (2). Addi-
tionally, the recipient must develop
and submit a plan approved by its gov-
erning body describing the measures
which will be implemented to prevent a
recurrence of a deficit balance in the
LSC fund. The Corporation reserves the
right to require changes in the sub-
mitted plan.

(e) The decision of the Corporation
regarding acceptance of these deficit-
related costs shall be guided by the
statutory mandate requiring the re-
cipient to provide high quality legal
services performed in an effective and
economical manner. Special consider-
ation will be given for emergencies, un-
usual occurrences, or other special cir-
cumstances giving rise to a deficit bal-
ance.

PART 1629—BONDING
REQUIREMENTS FOR RECIPIENTS

Sec.
1629.1
1629.2

Purpose.

Definitions.

1629.3 Who must be bonded?

1629.4 What forms of bonds can recipients
use?

1629.5 What losses must the bond cover?

1629.6 What is the required minimum level
of coverage?

1629.7 Can LSC funds be used to cover bond-
ing costs?

AUTHORITY: 42 TU.S.C. and

2996£(3).

SOURCE: 82 FR 37180, Aug. 9, 2017, unless
otherwise noted.

2996e(1)(A)

§1629.1 Purpose.

This part is intended to protect LSC
funds by requiring that recipients be
bonded or have similar insurance cov-
erage to indemnify recipients against

45 CFR Ch. XVI (10-1-24 Edition)

losses resulting from fraudulent or dis-
honest acts committed by one or more
employees, officers, directors, agents,
volunteers, and third-party contractors
who handle LSC funds.

§1629.2 Definitions.

Annualized funding level means the
amount of:

(1) Basic Field Grant funds (including
Agricultural Worker and Native Amer-
ican) and (2) Special grants of LSC
funds, including Technology Initiative
Grants, Pro Bono Innovation Fund
grants, and emergency relief grants,
awarded by LSC to the recipient for
the fiscal year included in the recipi-
ent’s annual audited financial state-
ments.

§1629.3 Who must be bonded?

(a) A recipient must supply fidelity
bond coverage for all employees, offi-
cers, directors, agents, and volunteers.

(b) If a recipient uses a third party
for payroll, billing, or collection serv-
ices, the recipient must either supply
coverage covering the third party or
ensure that the third party has a fidel-
ity bond or similar insurance coverage.

(c) For recipients with subgrants:

(1) The recipient must extend its fi-
delity bond coverage to supply iden-
tical coverage to the subrecipient and
the subrecipient’s directors, officers,
employees, agents, and volunteers to
the extent required to comply with this
Part; or

(2) The subrecipient must supply
proof of its own fidelity bond coverage
that meets the requirements of this
Part for the subrecipient’s directors,
officers, employees, agents, and volun-
teers.

§1629.4 What forms of bonds can re-
cipients use?

(a) A recipient may use any form of
bond, such as individual, name sched-
ule, position schedule, blanket, or any
combination of such forms of bonds, as
long as the type or combination of
bonds secured adequately protects LSC
funds.

(b) A recipient may use similar forms
of insurance that essentially fulfill the
same purpose as a fidelity bond.
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§1629.5 What losses must the bond
cover?

The bond must provide recovery for
loss caused by such acts as fraud, dis-
honesty, larceny, theft, embezzlement,
forgery, misappropriation, wrongful ab-
straction, wrongful conversion, willful
misapplication, or any other fraudu-
lent or dishonest act committed by an
employee, officer, director, agent, or
volunteer.

§1629.6 What is the required minimum
level of coverage?

(a) A recipient must carry fidelity
bond coverage or similar coverage at a
minimum level of at least ten percent
of its annualized funding level for the
previous fiscal year.

(b) If a recipient is a new recipient,
the coverage must be at a minimum
level of at least ten percent of the ini-
tial grant.

(c) Notwithstanding paragraphs (a)
and (b) of this section, recipients must
not carry coverage under this part at a
level less than $100,000.

§1629.7 Can LSC funds be used to
cover bonding costs?

Costs of bonding required by this
part are allowable if expended con-
sistent with 45 CFR part 1630. Costs of
bonding such as rates, deductibles, sin-
gle loss retention, and premiums, are
allowable as an indirect cost if such
bonding is in accordance with sound
business practice and is reasonable.

PART 1630—COST STANDARDS
AND PROCEDURES

Subpart A—General Provisions

Sec.

1630.1
1630.2
1630.3
1630.4

Subpart B—Cost Standards and Prior
Approval

Purpose.
Definitions.
Time.

Burden of proof.

1630.5 Standards governing allowability of
costs under LSC grants or contracts.

1630.6 Prior approval.

1630.7 Membership fees or dues.

1630.8 Contributions.

1630.9 Tax-sheltered annuities,
accounts, and penalties.

retirement

§1630.2

1630.10 Recipient policies, procedures, and
recordkeeping.

Subpart C—Questioned Cost Proceedings

1630.11 Review of questioned costs.

1630.12 Appeals to the president.

1630.13 Recovery of disallowed costs and
other corrective action.

1630.14 Other remedies;
parts.

1630.15 Applicability to subgrants.

1630.16 Applicability to non-LSC funds.

1630.17 Applicability to derivative income.

effect on other

Subpart D—Closeout Procedures

1630.18
1630.19

Applicability.

Closeout plan; timing.
1630.20 Closeout costs.

1630.21 Returning funds to LSC.

AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 82 FR 37337, Aug. 10, 2017, unless
otherwise noted.

Subpart A—General Provisions

§1630.1 Purpose.

This part is intended to provide uni-
form standards for allowability of costs
and to provide a comprehensive, fair,
timely, and flexible process for the res-
olution of questioned costs.

§1630.2 Definitions.

As used in this part:

(a) Corrective action means action
taken by a recipient that:

(1) Corrects identified deficiencies;

(2) Produces recommended improve-
ments; or

(3) Demonstrates that audit or other
findings are either invalid or do not
warrant recipient action.

(b) Derivative income means income
earned by a recipient from LSC-sup-
ported activities during the term of an
LSC grant or contract, and includes,
but is not limited to, income from fees
for services (including attorney fee
awards and reimbursed costs), sales
and rentals of real or personal prop-
erty, and interest earned on LSC grant
or contract advances.

(c) Disallowed cost means those
charges to an LSC award that LSC de-
termines to be unallowable, in accord-
ance with the applicable statutes, regu-
lations, or terms and conditions of the
grant award.
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(d) Final written decision means ei-
ther:

(1) The decision issued by the Vice
President for Grants Management after
reviewing all information provided by
a recipient in response to a notice of
questioned costs; or

(2) The notice of questioned costs if a
recipient does not respond to the no-
tice within 30 days of receipt.

(e) Membership fees or dues means pay-
ments to an organization on behalf of a
program or individual to be a member
thereof, or to acquire voting or
participatory rights therein. Member-
ship fees or dues include, but are not
limited to, fees or dues paid to a state
supreme court or to a bar organization
acting as an administrative arm of the
court or in some other governmental
capacity if such fees or dues are re-
quired for an attorney to practice law
in that jurisdiction.

(f) Questioned cost means a cost that
LSC has questioned because of an audit
or other finding that:

(1) There may have been a violation
of a provision of a law, regulation, con-
tract, grant, or other agreement or
document governing the use of LSC
funds;

(2) The cost is not supported by ade-
quate documentation; or

(3) The cost incurred appears unnec-
essary or unreasonable and does not re-
flect the actions a prudent person
would take in the circumstances.

(g) Real estate means land and build-
ings (including capital improvements),
excluding moveable personal property.

(h) Single purchase, single lease, and
single contract mean a single order or
lease of goods or a single contract for
services from a single vendor.

§1630.3 Time.

(a) Computation. In computing any
period of time under this part, the time
period begins the day following the
event and includes the last day of the
period, unless the last day is a Satur-
day, Sunday, or legal holiday observed
by the Federal government. In those
cases, the time period includes the next
business day. When the prescribed time
period is seven days or less, inter-
mediate Saturdays, Sundays, and legal
holidays shall be excluded from the
computation.

45 CFR Ch. XVI (10-1-24 Edition)

(b) Extensions. A recipient may, with-
in the applicable timeframe for a par-
ticular response under this part, sub-
mit a written request for an extension
of time for good cause to LLSC. LLSC will
respond to the request for extension
within seven calendar days from the
date of receiving the request. LSC may
grant the request for extension and
shall notify the recipient of its deci-
sion in writing.

§1630.4 Burden of proof.

The recipient shall have the burden
of proof under this part.

Subpart B—Cost Standards and
Prior Approval

§1630.5 Standards governing allow-
ability of costs under LSC grants or
contracts.

(a) General criteria. Expenditures are
allowable under an LSC grant or con-
tract only if the recipient can dem-
onstrate that the cost was:

(1) Actually incurred in the perform-
ance of the grant or contract and the
recipient was liable for payment;

(2) Reasonable and necessary for the
performance of the grant or contract as
approved by LSC;

(3) Allocable to the grant or contract;

(4) In compliance with the Act, appli-
cable appropriations law, LSC rules,
regulations, guidelines, and instruc-
tions, the Accounting Guide for LSC
Recipients, the terms and conditions of
the grant or contract, and other appli-
cable law;

(5) Consistent with accounting poli-
cies and procedures that apply uni-
formly to both LSC-funded and non-
LSC-funded activities;

(6) Accorded consistent treatment
over time;

(7) Determined in accordance with
generally accepted accounting prin-
ciples; and

(8) Adequately and contempora-
neously documented in  business
records accessible during normal busi-
ness hours to LSC management, the Of-
fice of Inspector General, the General
Accounting Office, and independent
auditors or other audit organizations
authorized to conduct audits of recipi-
ents.
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(b) Reasonable costs. A cost is reason-
able if, in its nature or amount, it does
not exceed that which would be in-
curred by a prudent person under the
same or similar circumstances pre-
vailing at the time the decision was
made to incur the cost. In determining
the reasonableness of a given cost, con-
sideration shall be given to:

(1) Whether the cost is of a type gen-
erally recognized as ordinary and nec-
essary for the operation of the recipi-
ent or the performance of the grant or
contract;

(2) The restraints or requirements
imposed by such factors as generally
accepted sound business practices,
arms-length bargaining, Federal and
State laws and regulations, and the
terms and conditions of the grant or
contract;

(3) Whether the recipient acted with
prudence under the circumstances, con-
sidering its responsibilities to its cli-
ents and employees, the public at
large, the Corporation, and the Federal
government; and

(4) Significant deviations from the
recipient’s established practices, which
may unjustifiably increase the grant or
contract costs.

(c) Allocable costs. (1) A cost is allo-
cable to a particular cost objective,
such as a grant, project, service, or
other activity, in accordance with the
relative benefits received. Costs may
be allocated to LSC funds either as di-
rect or indirect costs according to the
provisions of this section.

(2) A cost is allocable to an LSC
grant or contract if it is treated con-
sistently with other costs incurred for
the same purpose in like circumstances
and if it:

(i) Is incurred specifically for the
grant or contract;

(ii) Benefits both the grant or con-
tract and other work and can be dis-
tributed in reasonable proportion to
the benefits received; or

(iii) Is necessary to the recipient’s
overall operation, although a direct re-
lationship to any particular cost objec-
tive cannot be shown.

(3) Recipients must maintain ac-
counting systems sufficient to dem-
onstrate the proper allocation of costs
to each of their funding sources.

§1630.5

(d) Direct costs. Direct costs are those
that can be identified specifically with
a particular grant award, project, serv-
ice, or other direct activity of an orga-
nization. Costs identified specifically
with grant awards are direct costs of
the awards and are to be assigned di-
rectly thereto. Direct costs include,
but are not limited to, the salaries and
wages of recipient staff who are work-
ing on cases or matters that are identi-
fied with specific grants or contracts.
Salary and wages charged directly to
LSC grants and contracts must be sup-
ported by personnel activity reports.

(e) Indirect costs. Indirect costs are
those that have been incurred for com-
mon or joint objectives and cannot be
readily identified with a particular
final cost objective. A recipient may
treat any direct cost of a minor
amount as an indirect cost for reasons
of practicality where the accounting
treatment for such cost is consistently
applied to all final cost objectives. In-
direct costs include, but are not lim-
ited to, the costs of operating and
maintaining facilities, and the costs of
general program administration, such
as the salaries and wages of program
staff whose time is not directly attrib-
utable to a particular grant or con-
tract. Such staff may include, but are
not limited to, executive officers and
personnel, accounting, secretarial and
clerical staff.

(f) Allocation of indirect costs. Where a
recipient has only one major function,
i.e., the delivery of legal services to
low-income clients, allocation of indi-
rect costs may be by a simplified allo-
cation method, whereby total allow-
able indirect costs (net of applicable
credits) are divided by an equitable dis-
tribution base and distributed to indi-
vidual grant awards accordingly. The
distribution base may be total direct
costs, direct salaries and wages, attor-
ney hours, numbers of cases, numbers
of employees, or another base which re-
sults in an equitable distribution of in-
direct costs among funding sources.

(g) Exception for certain indirect costs.
Some funding sources may refuse to
allow the allocation of certain indirect
costs to an award. In such instances, a
recipient may allocate a proportional
share of another funding source’s share
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of an indirect cost to LSC funds, pro-
vided that the activity associated with
the indirect cost is permissible under
the LSC Act, LLSC appropriations stat-
utes, and regulations.

(h) Applicable credits. Applicable cred-
its are those receipts or reductions of
expenditures which operate to offset or
reduce expense items that are allocable
to grant awards as direct or indirect
costs. Applicable credits include, but
are not limited to, purchase discounts,
rebates or allowances, recoveries or in-
demnities on losses, insurance refunds,
and adjustments of overpayments or
erroneous charges. To the extent that
such credits relate to allowable costs,
they shall be credited as a cost reduc-
tion or cash refund in the same fund to
which the related costs are charged.

(i) Fundraising. Costs associated with
fundraising for the purpose of increas-
ing recipient funds available to carry
out the purposes of the LLSC grant are
allowable and allocable to the LSC
grant if they meet the requirements of
this section.

(j) Guidance. The regulations of the
Office of Management and Budget shall
provide guidance for all allowable cost
questions arising under this part when
relevant policies or criteria therein are
not inconsistent with the provisions of
the Act, applicable appropriations law,
this part, the Accounting Guide for
LSC Recipients, LSC rules, regula-
tions, guidelines, instructions, and
other applicable law.

§1630.6 Prior approval.

(a) Advance wunderstandings. Under
any given grant award, the reasonable-
ness and allocability of certain cost
items may be difficult to determine. To
avoid subsequent disallowance or dis-
pute based on unreasonableness or
nonallocability, a recipient may seek a
written understanding from LSC in ad-
vance of incurring special or unusual
costs. If a recipient elects not to seek
an advance understanding from LSC,
the absence of an advance under-
standing on any element of a cost will
not affect the reasonableness or
allocability of the cost.

(b) Costs requiring prior approval. (1)
Without LSC’s prior written approval,
a recipient may not expend $25,000 or
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more of LSC funds on any of the fol-
lowing:

(i) A single purchase or single lease
of personal property;

(ii) A single contract for services;

(iii) A single combined purchase or
lease of personal property and contract
for services; and

(iv) Capital improvements.

(2) Without LSC’s prior written ap-
proval, a recipient may not expend LSC
funds on a purchase of real estate.

(3) For costs apportioned between
LSC funds and one or more other fund-
ing sources, this requirement applies
when the cost allocable to LiSC funds is
$25,000 or greater.

(4) The process and substantive re-
quirements for requests for prior ap-
proval are in 45 CFR part 1631—Pur-
chasing and Property Management.

(¢c) Duration. LSC’s advance under-
standing or approval shall be valid for
one year, or for a greater period of
time which LSC may specify in its ap-
proval or advance understanding.

[82 FR 37337, Aug. 10, 2017; 82 FR 55053, Nov.
20, 2017]

§1630.7 Membership fees or dues.

(a) LSC funds may not be used to pay
membership fees or dues to any private
or nonprofit organization, whether on
behalf of the recipient or an individual.

(b) Paragraph (a) of this section does
not apply to the payment of member-
ship fees or dues mandated by a gov-
ernmental organization to engage in a
profession, or to the payment of mem-
bership fees or dues from non-LSC
funds.

§1630.8 Contributions.

Any contributions or gifts of LSC
funds to another organization or to an
individual are prohibited.

§1630.9 Tax-sheltered annuities, re-
tirement accounts, and penalties.

No provision contained in this part
shall be construed to affect any pay-
ment by a recipient on behalf of its em-
ployees for the purpose of contributing
to or funding a tax-sheltered annuity,
retirement account, or pension fund.
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§1630.10 Recipient policies,
dures, and recordkeeping.

Each recipient must adopt written
policies and procedures to guide its
staff in complying with this subpart
and must maintain records sufficient
to document the recipient’s compliance
with this subpart.

proce-

Subpart C—Questioned Cost
Proceedings

§1630.11 Review of questioned costs.

(a) LSC may identify questioned
costs:

(1) When the Office of Inspector Gen-
eral, the General Accounting Office, or
an independent auditor or other audit
organization authorized to conduct an
audit of a recipient has identified and
referred a questioned cost to LLSC;

(2) In the course of its oversight of
recipients; or

(3) As a result of complaints filed
with LSC.

(b) If LLSC determines that there is a
basis for disallowing a questioned cost,
LSC must provide the recipient with
written notice of its intent to disallow
the cost. The notice of questioned costs
must state the amount of the cost and
the factual and legal basis for dis-
allowing it.

(c) If a questioned cost is disallowed
solely because it is excessive, only the
amount that is larger than reasonable
shall be disallowed.

(d)(1) Within 30 days of receiving the
notice of questioned costs, the recipi-
ent may respond with written evidence
and argument to show that the cost
was allowable, or that LSC, for equi-
table, practical, or other reasons,
should not recover all or part of the
amount, or that the recovery should be
made in installments.

(2) The written notice shall become
LSC’s final written decision unless:

(i) The recipient responds to LSC’s
written notice within 30 days;

(ii) The recipient requests an exten-
sion of time pursuant to §1630.3(b)
within 30 days; or

(iii) LLSC grants an extension of time
pursuant to §1630.3(b) within 30 days.

(e) Within 60 days of receiving the re-
cipient’s written response to the notice
of questioned costs, LSC management
must issue a final written decision

§1630.12

stating whether the cost has been dis-
allowed and the reasons for the deci-
sion.

(f) If LSC has determined that the
questioned cost should be disallowed,
the final written decision must:

(1) State that the recipient may ap-
peal the decision as provided in §1630.12
and describe the process for seeking an
appeal;

(2) Describe how it expects the recipi-
ent to repay the cost, including the
method and schedule for collection of
the amount of the cost;

(3) State whether LSC is requiring
the recipient to make financial adjust-
ments or take other corrective action
to prevent a recurrence of the cir-
cumstances giving rise to the dis-
allowed cost.

§1630.12 Appeals to the president.

(a)(1) If the amount of a disallowed
cost exceeds $2,5600, the recipient may
appeal in writing to LSC’s President
within 30 days of receiving LSC’s final
written decision to disallow the cost.
The recipient should state in detail the
reasons why LSC should not disallow
part or all of the questioned cost.

(2) If the recipient did not respond to
LSC’s notice of questioned costs and
the notice became LSC’s final written
decision pursuant to §1630.11(d)(2), the
recipient may not appeal the final
written decision.

(b) If the President has had prior in-
volvement in the consideration of the
disallowed cost, the President shall
designate another senior LSC employee
who has not had prior involvement to
review the recipient’s appeal. In cir-
cumstances where the President has
not had prior involvement in the dis-
allowed cost proceeding, the President
has discretion to designate another
senior LLSC employee who also has not
had prior involvement in the pro-
ceeding to review the appeal.

(c) Within 30 days of receiving the re-
cipient’s written appeal, the President
or designee will adopt, modify, or re-
verse LSC’s final written decision.

(d) The decision of the President or
designee shall be final and shall be
based on the written record, consisting
of LLSC’s notice of questioned costs, the
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recipient’s response, LLSC’s final writ-
ten decision, the recipient’s written ap-
peal, any additional response or anal-
ysis provided to the President or des-
ignee by LSC staff, and the relevant
findings, if any, of the Office of Inspec-
tor General, General Accounting Of-
fice, or other authorized auditor or
audit organization. Upon request, LSC
shall provide the recipient with a copy
of the written record.

§1630.13 Recovery of disallowed costs
and other corrective action.

(a) LSC will recover any disallowed
costs from the recipient within the
time limits and conditions set forth in
either LSC’s final written decision or
the President’s decision on an appeal.
Recovery of the disallowed costs may
be in the form of a reduction in the
amount of future grant checks or in
the form of direct payment from you to
LSC.

(b) LLSC shall ensure that a recipient
who has incurred a disallowed cost
takes any additional necessary correc-
tive action within the time limits and
conditions set forth in LLSC’s final writ-
ten decision or the President’s deci-
sion.

§1630.14 Other remedies;
other parts.

effect on

(a) In cases of serious financial mis-
management, fraud, or defalcation of
funds, LSC shall refer the matter to
the Office of Inspector General and
may take appropriate action pursuant
to parts 1606, 1623, and 1640 of this chap-
ter.

(b) The recovery of a disallowed cost
according to the procedures of this part
does not constitute a permanent reduc-
tion in a recipient’s annualized funding
level, nor does it constitute a limited
reduction of funding or termination of
financial assistance under part 1606, or
a suspension of funding under part 1623
of this chapter.

§1630.15 Applicability to subgrants.

When disallowed costs arise from ex-
penditures incurred under a subgrant
of LSC funds, the recipient and the
subrecipient will be jointly and sever-
ally responsible for the actions of the
subrecipient, as provided by 456 CFR
part 1627, and will be subject to all
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remedies available under this part.
Both the recipient and the subrecipient
shall have access to the review and ap-
peal procedures of this part.

§1630.16 Applicability to non-LSC

funds.

(a) No cost may be charged to non-
LSC funds in violation of 45 CFR 1610.3
or 1610.4.

(b) LSC may recover from a recipi-
ent’s LSC funds an amount not to ex-
ceed the amount improperly charged to
non-LSC funds. The review and appeal
procedures of §§1630.11 and 1630.12 gov-
ern any decision by LSC to recover
funds under this paragraph.

[85 FR 63216, Oct. 7, 2020]
§1630.17

come.

Applicability to derivative in-

(a) Derivative income resulting from
an activity supported in whole or in
part with LSC funds shall be allocated
to the fund in which the recipient’s
LSC grant is recorded in the same pro-
portion that the amount of LSC funds
expended bears to the total amount ex-
pended by the recipient to support the
activity.

(b) Derivative income allocated to
the LSC fund in accordance with para-
graph (a) of this section is subject to
the requirements of this part.

Subpart D—Closeout Procedures

§1630.18 Applicability.

This subpart applies when a recipient
of LLSC funds:

(a) Ceases to exist as a legal entity,
including merging or consolidating
functions with another LSC recipient
when the other recipient becomes the
LSC recipient for the service area; or

(b) Otherwise ceases to receive funds
directly from LSC. This may include
voluntary termination by the recipient
or involuntary termination by LSC of
the recipient’s LSC grant, and may
occur at the end of a grant term or dur-
ing the grant term.

§1630.19 Closeout plan; timing.

(a) A recipient must provide LSC
with a plan for the orderly conclusion
of the recipient’s role and responsibil-
ities. LSC will maintain a list of the
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required elements for the closeout plan
on its Web site. LSC will provide re-
cipients with a link to the list in the
grant award documents.

(b)(1) A recipient must notify LSC no
less than 60 days prior to any of the
above events, except for an involuntary
termination of its LSC grant by LSC.
The recipient must submit the closeout
plan described in paragraph (a) of this
section at the same time.

(2) If LSC terminates a recipient’s
grant, the recipient must submit the
closeout plan described in paragraph
(a) of this section within 15 days of
being notified by LSC that it is termi-
nating the recipient’s grant.

§1630.20 Closeout costs.

(a) The recipient must submit to LSC
a detailed budget and timeline for all
closeout procedures described in the
closeout plan. LLSC must approve the
budget, either as presented or after ne-
gotiations with the recipient, before
the recipient may proceed with imple-
menting the budget, timeline, and
plan.

(b) LSC will withhold funds for all
closeout expenditures, including costs
for the closing audit, all staff and con-
sultant services needed to perform
closeout activities, and file storage and
retention.

(c) LSC will release any funding in-
stallments that the recipient has not
received as of the date it notified LSC
of a merger, change in status, or vol-
untary termination or that LSC noti-
fied the recipient of an involuntary ter-
mination of funding only upon the re-
cipient’s satisfactory completion of all
closeout obligations.

§1630.21 Returning funds to LSC.

(a) Excess fund balance. If the recipi-
ent has an LSC fund balance after the
termination of funding and closeout,
the recipient must return the full
amount of the fund balance to LSC at
the time it submits the closing audit to
LSC.

(b) Derivative income. Any attorneys’
fees claimed or collected and retained
by the recipient after funding ceases
that result from LSC-funded work per-
formed during the grant term are de-
rivative income attributable to the
LSC grant. Such derivative income
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Subpart A—General Provisions

§1631.1 Purpose.

The purpose of this part is to set
standards for purchasing, leasing,
using, and disposing of LSC-funded per-
sonal property and real estate and
using LSC funds to contract for serv-
ices.

§1631.2 Definitions.

As used in this part:

(a) Capital improvement means spend-
ing more than $25,000 of LLSC funds to
improve real estate through construc-
tion or the addition of fixtures that be-
come an integral part of real estate.

(b) LSC property interest agreement
means a formal written agreement be-
tween the recipient and LSC estab-
lishing the terms of LSC’s legal inter-
est in real estate purchased with LSC
funds.

(c) Personal property means property
other than real estate.

(d) Purchase means buying personal
property or real estate or contracting
for services with LiSC funds.

(e) Quote means a quotation or bid
from a potential source interested in
selling or leasing property or providing
services to a recipient.

(f) Real estate means land and build-
ings (including capital improvements),
excluding moveable personal property.

(2)() Services means professional and
consultant services rendered by per-
sons who are members of a particular
profession or possess a special skill and
who are not officers or employees of an
LSC recipient. Services includes, but is
not limited to intangible products such
as accounting, banking, cleaning, con-
sultants, training, expert services,
maintenance of equipment, and trans-
portation.

(2) Services does not include:

(i) Services provided by recipients to
their employees as compensation in ad-
dition to regular salaries and wages,
including but not limited to employee
insurance, pensions, and unemploy-
ment benefit plans;

(ii) Insurance, including malpractice
insurance provided to staff attorneys
and organizational insurance (e.g., di-
rectors and officers liability insurance,
employment practices liability insur-
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ance, and commercial liability insur-
ance);

(iii) Annual audits required by sec-
tion 509(a) of Public Law 104-134;

(iv) Services necessary to conduct
litigation on behalf of clients (e.g., ex-
pert witnesses, discovery);

(v) Contracts for services necessary
to address a recipient’s internal per-
sonnel issues, such as labor counsel, in-
vestigators, and mediators; and

(vi) Contracts for employees, whether
with the employee directly or with a
placement agency.

(h) Source means a seller, supplier,
vendor, or contractor who has agreed:

(1) To sell or lease property to the re-
cipient through a purchase or lease
agreement; or

(2) To provide services to the recipi-
ent through a contract.

§1631.3 Prior approval process.

(a) LLSC shall grant prior approval of
a cost listed in §1630.6(b) of this chap-
ter if the recipient has provided suffi-
cient written information to dem-
onstrate that the cost would be con-
sistent with the standards and policies
of this part. LSC may request addi-
tional information if necessary to
make a decision on the recipient’s re-
quest.

(b)(1) For purchases or leases of per-
sonal property, contracts for services,
and capital improvements, LSC will
make a decision to approve or deny a
request for prior approval within 30
days of receiving materials LSC deems
sufficient to decide. LSC will inform a
recipient within 20 days of receiving
the initial prior approval request
whether LSC needs additional informa-
tion to make a decision.

(2) For purchases of real estate, LLSC
will make a decision within 60 days of
receiving materials LSC deems suffi-
cient to decide. LSC will inform a re-
cipient within 20 days of receiving the
initial prior approval request whether
LSC needs additional information to
make a decision.

(3) If LSC cannot make a decision
whether to approve the request within
the allotted time, it will provide the
requester with a date by which it ex-
pects to make a decision.
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(c) If LLSC denies a request for prior
approval, LLSC shall provide the recipi-
ent with a written explanation of the
grounds for denying the request.

(d) Exigent circumstances. (1) A recipi-
ent may use more than $25,000 of LLSC
funds to purchase personal property or
award a contract for services without
seeking LLSC’s prior approval if the pur-
chase or contract is necessary;

(i) To avoid imminent harm to the
recipient’s personnel, physical facili-
ties, or systems;

(ii) To remediate or mitigate damage
to the recipient’s personnel, physical
facilities or systems;

(iii) To avoid disruption to the recipi-
ent’s client-service delivery system
(e.g., an event that causes a recipient’s
telecommunications system to cease
functioning); or

(iv) To respond to a natural disaster
(e.g., a flood washes out roads leading
to the recipient’s offices such that the
recipient must contract for services
that will enable it to contact its cli-
ents).

(2) The recipient must provide LSC
with a description of the exigent cir-
cumstances and the information de-
scribed in §1631.8(b) within 30 days
after the circumstances necessitating
the purchase or contract have ended.

[82 FR 37341, Aug. 10, 2017; 82 FR 55053, Nov.
20, 2017]

§1631.4 Use of funds.

When LSC receives funds from a dis-
position of property under this section,
LSC will use those funds to make
emergency and other special grants to
recipients. LSC generally will make
such grants to the same service area as
the returned funds originally sup-
ported.

§1631.5 Recipient policies, procedures,
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.

§1631.7

Subpart B—Procurement Policies
and Procedures

§1631.6 Characteristics
ments.

(a) Characteristics indicative of a
procurement relationship between a re-
cipient and another entity are when
the other entity:

(1) Provides the goods and services
within its normal business operations;

(2) Provides similar goods or services
to many different purchasers;

(3) Normally operates in a competi-
tive environment;

(4) Provides goods or services that
are ancillary to the operation of the
LSC grant; and

(5) Is not subject to LSC’s compliance
requirements as a result of the agree-
ment, though similar requirements
may apply for other reasons.

(b) In determining whether an agree-
ment between a recipient and another
entity constitutes a contract under
this part or a subgrant under part 1627
of this chapter, the substance of the re-
lationship is more important than the
form of the agreement. All the charac-
teristics above may not be present in
all cases, and a recipient must use
judgment in classifying each agree-
ment as a subgrant or a contract.

of procure-

§1631.7 Procurement policies and pro-
cedures.

Recipients must have written pro-
curement policies and procedures.
These policies must:

(a) Identify competition thresholds
that establish the basis (for example,
price, risk level, or type of purchase)
for the level of competition required at
each threshold (for example, certifi-
cation that a purchase reflects the best
value to the recipient; a price compari-
son for alternatives that the recipient
considered; or requests for information,
quotes, or proposals);

(b) Establish the grounds for non-
competitive purchases;

(c) Establish the level of documenta-
tion necessary to justify procurements.
The level of documentation needed
may be proportional to the nature of
the purchase or tied to competition
thresholds;

(d) Establish internal controls that,
at a minimum, provide for segregation
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of duties in the procurement process,
identify which employees, officers, or
directors who have authority to make
purchases for the recipient, and iden-
tify procedures for approving pur-
chases;

(e) Establish procedures to ensure
quality and cost control in purchasing,
including procedures for selecting
sources, fair and objective criteria for
selecting sources; and

(f) Hstablish procedures for identi-
fying and preventing conflicts of inter-
est in the purchasing process.

§1631.8 Requests for prior approval.

(a) As required by 45 CFR 1630.6 and
1631.3, a recipient using more than
$25,000 of LSC funds to purchase or
lease personal property or contract for
services must request and receive
LSC’s prior approval.

(b) A request for prior approval must
include:

(1) A statement of need;

(2) A copy of the recipient’s procure-
ment policy; and

(3) Documentation showing that the
recipient followed its procurement
policies and procedures in soliciting,
reviewing, and approving the purchase,
lease, or contract for services.

§1631.9 Applicability of part 1630 of
this chapter.

All purchases and leases of personal
property and contracts for services
made with LSC funds must comply
with the provisions of 45 CFR part 1630
(Cost Standards and Procedures).

Subpart C—Personal Property
Management

§1631.10 Use of property in compli-
ance with LSC’s statutes and regu-
lations.

(a) A recipient may use personal
property purchased or leased, in whole
or in part, with LSC funds primarily to
deliver legal services to eligible clients
under the requirements of the LSC Act,
applicable appropriations acts, and
LSC regulations.

(b) A recipient may use personal
property purchased or leased, in whole
or in part, with LSC funds for the per-
formance of an LSC grant or contract
for other activities, if such other ac-
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tivities do not interfere with the per-
formance of the LLSC grant or contract.
(c) If a recipient uses personal prop-
erty purchased or leased, in whole or in
part, with LSC funds to provide serv-
ices to an organization that engages in
activity restricted by the LSC Act,
LSC regulations, or other applicable
law, the recipient must charge the or-
ganization a fee no less than that
which private nonprofit organizations
in the same area charge for the same
services under similar conditions.

§1631.11 Intellectual property.

(a) A recipient owns all products,
technologies, and software developed
or improved using LSC funds, subject
to any agreement the recipient may
have with a third-party vendor. LSC
retains a royalty-free, nonexclusive,
and irrevocable license to use, repro-
duce, distribute, publish, and prepare
derivative works of any LSC-funded
products, technologies, and software,
including making them available to
other LLSC grantees or the broader ac-
cess to justice community and part-
ners.

(b) A recipient must have a written
contract with vendors who develop or
improve LSC-funded products, tech-
nologies, and software. The contract
must include a provision disclosing
LSC’s royalty-free, nonexclusive, and
irrevocable license and prohibiting
third-party vendors from denying its
existence, challenging its legality, or
interfering with LSC’s full exercise of
it.

§1631.12 Disposing of personal prop-
erty purchased with LSC funds.

(a) Disposal by LSC recipients. During
the term of an LSC grant or contract,
a recipient may dispose of personal
property purchased with LSC funds by:

(1) Trading in the personal property
when it acquires replacement property;

(2) Selling or otherwise disposing of
the personal property with no further
obligation to LSC when the fair mar-
ket value of the personal property is
negligible;

(3) Where the current fair market
value of the personal property is $15,000
or less, selling the property at a rea-
sonable negotiated price, without ad-
vertising;
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(4) Where the current fair market
value of the personal property exceeds
$15,000, advertising the property for 14
days and selling the property after re-
ceiving reasonable offers. If the recipi-
ent receives no reasonable offers after
advertising the property for 14 days, it
may sell the property at a reasonable
negotiated price;

(5) Transferring the property to an-
other recipient of LLSC funds; or

(6) With the approval of LSC, trans-
ferring the personal property to an-
other nonprofit organization serving
the poor in the same service area.

(b) Disposal when no longer a recipient.
When a recipient stops receiving LSC
funds, it must obtain LSC’s approval to
dispose of personal property purchased
with LSC funds in one of the following
ways:

(1) Transferring the property to an-
other recipient of LSC funds, in which
case the former recipient will be enti-
tled to compensation in the amount of
the percentage of the property’s cur-
rent fair market value that is equal to
the percentage of the property’s pur-
chase cost borne by non-LSC funds;

(2) Transferring the property to an-
other nonprofit organization serving
the poor in the same service area, in
which case LSC will be entitled to
compensation from the recipient for
the percentage of the property’s cur-
rent fair market value that is equal to
the percentage of the property’s pur-
chase cost borne by LSC funds;

(3) Selling the property and retaining
the proceeds from the sale after com-
pensating LSC for the percentage of
the property’s current fair market
value that is equal to the percentage of
the property’s purchase cost borne by
LSC funds; or

(4) Retaining the property, in which
case LSC will be entitled to compensa-
tion from the recipient for the percent-
age of the property’s current fair mar-
ket value that is equal to that percent-
age of the property’s purchase cost
borne by LSC funds.

(c) Disposal upon merger with or suc-
cession by another LSC recipient. When a
recipient stops receiving LSC funds be-
cause it merged with or is succeeded by
another grantee, the recipient may
transfer the property to the new recipi-
ent, if the two entities execute an LSC-

§1631.14

approved successor in interest agree-
ment that requires the new recipient to
use the property primarily to provide
legal services to eligible clients under
the requirements of the LSC Act, appli-
cable appropriations acts, and LSC reg-
ulations.

(d) Prohibition. A recipient may not
dispose of personal property by sale,
donation, or other transfer of the prop-
erty to its board members or employ-
ees.

§1631.13 Use of derivative income
from sale of personal property pur-
chased with LSC funds.

(a) During the term of an LSC grant
or contract, a recipient may retain and
use income from any sale of personal
property purchased with LSC funds ac-
cording to 45 CFR 1630.17 (Cost Stand-
ards and Procedures: Applicability to
derivative income) and 45 CFR 1628.3
(Recipient Fund Balances: Policy).

(b) The recipient must account for in-
come earned from the sale, rent, or
lease of personal property purchased
with LSC funds according to the re-
quirements of 45 CFR 1630.17.

Subpart D—Real Estate Acquisition
and Capital Improvements

§1631.14 Purchasing real estate with
LSC funds.

(a) Pre-purchase planning require-
ments. (1) Before purchasing real estate
with LSC funds, a recipient must con-
duct an informal market survey and
evaluate at least three potential equiv-
alent properties.

(2) When a recipient evaluates poten-
tial properties, it must consider:

(i) The average annual cost of the
purchase, including the costs of a down
payment, interest and principal pay-
ments on a mortgage financing the
purchase; closing costs; renovation
costs; and the costs of utilities, main-
tenance, and taxes, if any;

(ii) The estimated total costs of buy-
ing and using the property throughout
the mortgage term compared to the es-
timated total costs of leasing and using
a similar property over the same period
of time;

(iii) The property’s quality; and

(iv) Whether the property is condu-
cive to delivering legal services (e.g.
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property is accessible to the client pop-
ulation (ADA compliant) and near pub-
lic transportation, courts, and other
government or social services agen-
cies).

(3) If a recipient cannot evaluate
three potential properties, it must be
able to explain why such evaluation
was not possible.

(b) Prior approval. Before a recipient
may purchase real estate with LSC
funds, LSC must approve the purchase
as required by 45 CFR 1630.6 and 1631.3.
The request for approval must be in
writing and include:

(1) A statement of need, including:

(i) The information obtained and con-
sidered in paragraph (a) of this section;

(ii) Trends in funding and program
staffing levels in relation to space
needs;

(iii) Why the recipient needs to pur-
chase real estate; and

(iv) Why purchasing real estate is
reasonable and necessary to performing
the LSC grant.

(2) A brief analysis comparing:

(1) The estimated average annual cost
of the purchase including the costs of a
down payment, interest and principal
payments on a mortgage financing the
purchase; closing costs; renovation
costs; and the costs of utilities, main-
tenance, and taxes, if any; and

(ii) The estimated average annual
cost of leasing or purchasing similar
property over the same period of time;

(3) Anticipated financing of the pur-
chase, including:

(i) The estimated total acquisition
costs, including capital improvements,

taxes, recordation fees, maintenance
costs, insurance costs, and closing
costs;

(ii) The anticipated breakdown of
LSC funds and non-LSC funds to be ap-
plied toward the total costs of the pur-
chase;

(iii) The monthly amount of prin-
cipal and interest payments on debt se-
cured to finance the purchase, if any;

(4) A current, independent appraisal
sufficient to secure a mortgage;

(5) A comparison of available loan
terms considered by the recipient be-
fore selecting the chosen financing
method;

(6) Board approval of the purchase in
either a board resolution or board min-

45 CFR Ch. XVI (10-1-24 Edition)

utes, including Board approvals that
are contingent on LSC’s approval;

(7) Whether the property will replace
or supplement existing program of-
fices;

(8) A statement that the property

(i) Currently complies with the
Americans with Disabilities Act (ADA)
or applicable state law, whichever is
stricter, and 45 CFR 1624.5; or

(ii) Will comply with the ADA, any
applicable state law, and 45 CFR 1624.5
upon completion of any necessary cap-
ital improvements. Such improvements
must be completed within 60 days of
the date of purchase; and

(9) A copy of a purchase agreement,
contract, or other document con-
taining a description of the property
and the terms of the purchase.

(c) Property interest agreement. Once
LSC approves the purchase, the recipi-
ent must enter a written property in-
terest agreement with LSC. The agree-
ment must include:

(1) The recipient’s agreement to use
the property consistent with §1631.15;

(2) The recipient’s agreement to
record, under appropriate state law,
LSC’s interest in the property;

(3) The recipient’s agreement not to
encumber the property without prior
LSC approval; and

(4) The recipient’s agreement not to
dispose of the property without prior
LSC approval.

§1631.15 Capital improvements.

(a) As required by 45 CFR 1630.6 and
1631.3, a recipient must obtain LSC’s
prior written approval before using
more than $25,000 LSC funds to make
capital improvements to real estate.

(b) The written request must include:

(1) A statement of need,;

(2) A brief description of the nature
of the work to be done, the name of the
sources performing the work, and the
total expected cost of the improve-
ment; and

(3) Documentation showing that the
recipient followed its procurement
policies and procedures in competing,
selecting, and awarding contracts to
perform the work.

(c) A recipient must maintain sup-
porting documentation to accurately
identify and account for any use of
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LSC funds to make capital improve-
ments to real estate owned by the re-
cipient.

Subpart E—Real Estate
Management

§1631.16 Using real estate purchased
with LSC funds.

(a) Recipients must use real estate
purchased or leased in whole or in part
with LSC funds to deliver legal assist-
ance to eligible clients consistent with
the requirements of the LiSC Act, appli-
cable appropriations acts, other appli-
cable Federal law, and LSC’s regula-
tions. If a recipient does not need to
use some or all such real estate to de-
liver legal assistance to eligible cli-
ents, it may use the space for other ac-
tivities as described in paragraphs (b)
and (c) of this section.

(b) A recipient may use real estate
purchased or leased, in whole or part,
with LSC funds for the performance of
an LSC grant or contract for other ac-
tivities, if they do not interfere with
the performance of the LSC grant or
contract.

(c) If a recipient uses real estate pur-
chased or leased, in whole or part, with
LSC funds to provide space to an orga-
nization that engages in activity re-
stricted by the LLSC Act, applicable ap-
propriations acts, LSC regulations, or
other applicable law, the recipient
must charge the organization rent no
less than that which private nonprofit
organizations in the same area charge
for the same amount of space under
similar conditions.

§1631.17 Maintenance.

A recipient must maintain real es-
tate acquired with LSC funds:

(a) In an efficient operating condi-
tion; and

(b) In compliance with state and
local government property standards
and building codes.

§1631.18 Insurance.

At the time of purchase, a recipient
must obtain insurance coverage for
real estate purchased with LSC funds
which is not lower in value than cov-
erage it has obtained for other real es-
tate it owns and which provides at
least the following coverage:

§1631.20

(a) Title insurance that:

(1) Insures the fee interest in the
property for an amount not less than
the full appraised value as approved by
LSC, or the amount of the purchase
price, whichever is greater; and

(2) Contains an endorsement identi-
fying LLSC as a loss payee to be reim-
bursed if the title fails.

(3) If no endorsement naming LSC as
loss payee is made, the recipient must
pay LSC the title insurance proceeds it
receives in the event of a failure.

(b) A physical destruction insurance
policy, including flood insurance where
appropriate, which insures the full re-
placement value of the facility from
risk of partial and total physical de-
structions. The recipient must main-
tain this policy for the period of time
that the recipient owns the real estate.

§1631.19 Accounting and reporting to
LSC.

A recipient must maintain an ac-
counting of the amount of LSC funds
relating to the purchase or mainte-
nance of real estate purchased with
LSC funds. The accounting must in-
clude the amount of LLSC funds used to
pay for acquisition costs, financing,
and capital improvements. The recipi-
ent must provide the accounting for
each year to LLSC no later than April 30
of the following year or in its annual
audited financial statements submitted
to LSC.

§1631.20 Disposing of real estate pur-
chased with LSC funds.

(a) Disposal by LSC recipients. During
the term of an LSC grant or contract,
a recipient must seek LSC’s prior writ-
ten approval to dispose of real estate
purchased with LSC funds by:

(1) Selling the property after having
advertised for and received offers; or

(2) Transferring the property to an-
other recipient of LSC funds, in which
case the recipient may be compensated
by the recipient receiving the property
for the percentage of the property’s
current fair market value that is equal
to the percentage of the costs of the
original acquisition and costs of any
capital improvements borne by non-
LSC funds.

(b) Disposal after a recipient no longer
receives LSC funding. When a recipient
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who owns real estate purchased with
LSC funds stops receiving LiSC funds, it
must seek LSC’s prior written approval
to dispose of the property in one of the
following ways:

(1) Transfer the property title to an-
other grantee of LSC funds, in which
case the recipient may be compensated
the percentage of the property’s cur-
rent fair market value that is equal to
the percentage of the costs of the origi-
nal acquisition and costs of any capital
improvements by non-LSC funds;

(2) Buyout LSC’s interest in the prop-
erty (i.e., pay LSC the percentage of
the property’s current fair market
value proportional to its percent inter-
est in the property); or

(3) Sell the property to a third party
and pay LSC a share of the sale pro-
ceeds proportional to its interest in the
property, after deducting actual and
reasonable closing costs, if any.

(4) When a recipient stops receiving
LSC funds because it merged with or is
succeeded by another recipient, it may
transfer the property to the new recipi-
ent. The two entities must execute an
LSC-approved successor in interest
agreement that requires the transferee
to use the property primarily to pro-
vide legal services to eligible clients
under the requirements of the LLSC Act,
applicable appropriations acts, and
LSC regulations.

(c) Prior approval process. No later
than 60 days before a recipient or
former recipient proposes to dispose of
real estate purchased with LSC funds,
the recipient or former recipients must
submit a written request for prior ap-
proval to dispose of the property to
LSC. The request must include:

(1) The proposed method of disposi-
tion and an explanation of why the pro-
posed method is in the best interests of
LSC and the recipient;

(2) Documentation showing the fair
market value of the property at the
time of transfer or sale, including, but
not limited to, an independent ap-
praisal of the property and competing
bona fide offers to purchase the prop-
erty;

(3) A description of the recipient’s
process for advertising the property for
sale and receiving offers;

(4) An accounting of all LSC funds
used in the acquisition and any capital
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improvements of the property. The ac-
counting must include the amount of
LSC funds used to pay for acquisition
costs, financing, and capital improve-
ments; and

(5) Information on the proposed
transferee or buyer of the property and
a document evidencing the terms of
transfer or sale.

§1631.21 Retaining income from sale
of real estate purchased with LSC
funds.

(a) During the term of an LSC grant
or contract, a recipient may retain and
use income from any sale of real estate
purchased with LSC funds according to
45 CFR 1630.17 (Cost Standards and Pro-
cedures: Applicability to derivative in-
come.) and 45 CFR 1628.3 (Recipient
Fund Balances: Policy.).

(b) The recipient must account for in-
come earned from the sale, rent, or
lease of real or personal property pur-
chased with LSC funds according to the
requirements of 45 CFR 1630.17.

PART 1632—REDISTRICTING

Sec.

1632.1
1632.2
1632.3

Purpose.
Definitions.
Prohibition.

1632.4 Recipient policies.

AUTHORITY: 42 U.S.C.  2996e(b)(1)(A);
2996£(a)(2)(C); 2996f(a)(3); 2996(g)(e); 110 Stat.
3009; 110 Stat. 1321(1996).

SOURCE: 61 FR 63756, Dec. 2, 1996, unless
otherwise noted.

§1632.1 Purpose.

This part is intended to ensure that
recipients do not engage in redis-
tricting activities.

§1632.2 Definitions.

(a) Advocating or opposing any plan
means any effort, whether by request
or otherwise, even if of a neutral na-
ture, to revise a legislative, judicial, or
elective district at any level of govern-
ment.

(b) Recipient means any grantee or
contractor receiving funds made avail-
able by the Corporation under sections
1006(a)(1) or 1006(a)(3) of the LSC Act.
For the purposes of this part, recipient
includes subrecipient and employees of
recipients and subrecipients.
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(c) Redistricting means any effort, di-
rectly or indirectly, that is intended to
or would have the effect of altering, re-
vising, or reapportioning a legislative,
judicial, or elective district at any
level of government, including influ-
encing the timing or manner of the
taking of a census.

§1632.3 Prohibition.

(a) Neither the Corporation nor any
recipient shall make available any
funds, personnel, or equipment for use
in advocating or opposing any plan or
proposal, or representing any party, or
participating in any other way in liti-
gation, related to redistricting.

(b) This part does not prohibit any
litigation brought by a recipient under
the Voting Rights Act of 1965, as
amended, 42 U.S.C. 1971 et seq., provided
such litigation does not involve redis-
tricting.

§1632.4 Recipient policies.
Each recipient shall adopt written

policies to implement the requirements
of this part.

PART 1633—RESTRICTION ON REP-
RESENTATION IN CERTAIN EVIC-
TION PROCEEDINGS

Sec.
1633.1
1633.2

Purpose.

Definitions.

1633.3 Prohibition.

1633.4 Recipient policies,

recordkeeping.

AUTHORITY: 42 U.S.C. 2996e(a),

2996e(b)(1)(A), 2996£(a)(2)(C), 2996£(a)(3),

2996g(e); 110 Stat. 3009; 110 Stat. 1321 (1996).
SOURCE: 61 FR 63758, Dec. 2, 1996, unless

otherwise noted.

§1633.1 Purpose.

This part is designed to ensure that
in certain public housing eviction pro-
ceedings recipients refrain from de-
fending persons charged with or con-
victed of illegal drug activities.

§1633.2 Definitions.

(a) Controlled substance has the mean-
ing given that term in section 102 of
the Controlled Substances Act (21
U.S.C. 802);

(b) Public housing project and public
housing agency have the meanings

procedures and

Pt. 1634

given those terms in section 3 of the
United States Housing Act of 1937 (42
U.S.C. 1437a);

(c) Charged with means that a person
is subject to a pending criminal pro-
ceeding instituted by a governmental
entity with authority to initiate such
proceeding against that person for en-
gaging in illegal drug activity.

§1633.3 Prohibition.

Recipients are prohibited from de-
fending any person in a proceeding to
evict that person from a public housing
project if:

(a) The person has been charged with
or has been convicted of the illegal
sale, distribution, or manufacture of a
controlled substance, or possession of a
controlled substance with the intent to
sell or distribute; and

(b) The eviction proceeding is
brought by a public housing agency on
the basis that the illegal drug activity
for which the person has been charged
or for which the person has been con-
victed threatens the health or safety of
other tenants residing in the public
housing project or employees of the
public housing agency.

§1633.4 Recipient policies, procedures
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.

PART 1634—COMPETITIVE BIDDING
FOR GRANTS AND CONTRACTS

Sec.

1634.1
1634.2
1634.3

Purpose.

Definitions.

Competition for grants and contracts.

1634.4 Announcement of competition.

1634.5 Identification of qualified applicants
for grants and contracts.

1634.6 Notice of intent to compete.

1634.7 Application process.

1634.8 Selection process.

1634.9 Selection criteria.

1634.10 Transition provisions.

1634.11 Replacement of recipient that does
not complete grant term.

1634.12 Emergency procedures and waivers.

AUTHORITY: 42 U.S.C. 2996e(a)(1)(A);

2996f(a)(3).
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SOURCE: 61 FR 14258, Apr. 1, 1996, unless
otherwise noted.

§1634.1 Purpose.

This part is designed to improve the
delivery of legal assistance to eligible
clients through the use of a competi-
tive system to award grants and con-
tracts for the delivery of legal services.
The purposes of such a competitive sys-
tem are to:

(a) Encourage the effective and eco-
nomical delivery of high quality legal
services to eligible clients that is con-
sistent with the Corporation’s Per-
formance Criteria and the American
Bar Association’s Standards for Pro-
viders of Civil Legal Services to the
Poor through an integrated system of
legal services providers;

(b) Provide opportunities for quali-
fied attorneys and entities to compete
for grants and contracts to deliver high
quality legal services to eligible cli-
ents;

(c) Encourage ongoing improvement
of performance by recipients in pro-
viding high quality legal services to el-
igible clients;

(d) Preserve local control over re-
source allocation and program prior-
ities; and

(e) Minimize disruptions in the deliv-
ery of legal services to eligible clients
within a service area during a transi-
tion to a new provider.

§1634.2 Definitions.

(a) Qualified applicants are those per-
sons, groups or entities described in
section 1634.5(a) of this part who are el-
igible to submit notices of intent to
compete and applications to partici-
pate in a competitive bidding process
as described in this part.

(b) Review panel means a group of in-
dividuals who are not Corporation staff
but who are engaged by the Corpora-
tion to review applications and make
recommendations regarding awards of
grants or contracts for the delivery of
legal assistance to eligible clients. A
majority of review panel members
shall be lawyers who are supportive of
the purposes of the LLSC Act and expe-
rienced in and knowledgeable about the
delivery of legal assistance to low-in-
come persons, and eligible clients or
representatives of low-income commu-
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nity groups. The remaining members of
the review panel shall be persons who
are supportive of the purposes of the
LSC Act and have an interest in and
knowledge of the delivery of quality
legal services to the poor. No person
may serve on a review panel for an ap-
plicant with whom the person has a fi-
nancial interest or ethical conflict; nor
may the person have been a board
member of or employed by that appli-
cant in the past five years.

(c) Service area is the area defined by
the Corporation to be served by grants
or contracts to be awarded on the basis
of a competitive bidding process. A
service area is defined geographically
and may consist of all or part of the
area served by a current recipient, or it
may include an area larger than the
area served by a current recipient.

(d) Subpopulation of eligible clients in-
cludes Native Americans and migrant
farm workers and may include other
groups of eligible clients that, because
they have special legal problems or
face special difficulties of access to
legal services, might better be ad-
dressed by a separate delivery system
to serve that client group effectively.

§1634.3 Competition for grants and
contracts.

(a) After the effective date of this
part, all grants and contracts for legal
assistance awarded by the Corporation
under Section 1006(a)(1)(A) of the LSC
Act shall be subject to the competitive
bidding process described in this part.
No grant or contract for the delivery of
legal assistance shall be awarded by
the Corporation for any period after
the effective date of this part, unless
the recipient of that grant has been se-
lected on the basis of the competitive
bidding process described in this part.

(b) The Corporation shall determine
the service areas to be covered by
grants or contracts and shall deter-
mine whether the population to be
served will consist of all eligible cli-
ents within the service area or a spe-
cific subpopulation of eligible clients
within one or more service areas.

(c) The use of the competitive bid-
ding process to award grant(s) or con-
tract(s) shall not constitute a termi-
nation or denial of refunding of finan-
cial assistance to a current recipient
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pursuant to parts 1606 and 1625 of this
chapter.

(d) Wherever possible, the Corpora-
tion shall award no more than one
grant or contract to provide legal as-
sistance to eligible clients or a sub-
population of eligible clients within a
service area. The Corporation may
award more than one grant or contract
to provide legal assistance to eligible
clients or a subpopulation of eligible
clients within a service area only when
the Corporation determines that it is
necessary to award more than one such
grant or contract in order to ensure
that all eligible clients within the serv-
ice area will have access to a full range
of high quality legal services in accord-
ance with the LSC Act or other appli-
cable law.

(e) In no event may the Corporation
award a grant or contract for a term
longer than five years. The amount of
funding provided annually under each
such grant or contract is subject to
changes in congressional appropria-
tions or restrictions on the use of those
funds by the Corporation. A reduction
in a recipient’s annual funding required
as a result of a change in the law or a
reduction in funding appropriated to
the Corporation shall not be considered
a termination or denial of refunding
under parts 1606 or 1625 of this chapter.

§1634.4 Announcement of competition.

(a) The Corporation shall give public
notice that it intends to award a grant
or contract for a service area on the
basis of a competitive bidding process,
shall take appropriate steps to an-
nounce the availability of such a grant
or contract in the periodicals of State
and local bar associations, and shall
publish a notice of the Request For
Proposals (RFP) in at least one daily
newspaper of general circulation in the
area to be served under the grant or
contract. In addition, the Corporation
shall notify current recipients, other
bar associations, and other interested
groups within the service area of the
availability of the grant or contract
and shall conduct such other outreach
as the Corporation determines to be ap-
propriate to ensure that interested par-
ties are given an opportunity to par-
ticipate in the competitive bidding
process.

§1634.5

(b) The Corporation shall issue an
RFP which shall include information
regarding: who may apply, application
procedures, the selection process, se-
lection criteria, the service areas that
will be the subject of the competitive
bidding process, the amount of funding
available for the service area, if
known, applicable timetables and dead-
lines, and the LSC Act, regulations,
guidelines and instructions and any
other applicable federal law. The RFP
may also include any other informa-
tion that the Corporation determines
to be appropriate.

(c) The Corporation shall make a
copy of the RFP available to any per-
son, group or entity that requests a
copy in accordance with procedures es-
tablished by the Corporation.

§1634.5 Identification of qualified ap-
plicants for grants and contracts.

(a) The following persons, groups and
entities are qualified applicants who
may submit a notice of intent to com-
pete and an application to participate
in the competitive bidding process:

(1) Current recipients;

(2) Other non-profit organizations
that have as a purpose the furnishing
of legal assistance to eligible clients;

(3) Private attorneys, groups of at-
torneys or law firms (except that no
private law firm that expends 50 per-
cent or more of its resources and time
litigating issues in the broad interests
of a majority of the public may be
awarded a grant or contract under the
LSC Act);

(4) State or local governments;

(5) Substate regional planning and
coordination agencies which are com-
posed of substate areas and whose gov-
erning boards are controlled by locally
elected officials.

(b) All persons, groups and entities
listed in paragraph (a) of this section
must have a governing or policy body
consistent with the requirements of
part 1607 of this chapter or other law
that sets out requirements for recipi-
ents’ governing bodies, unless such
governing body requirements are in-
consistent with applicable law.
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(c) Applications may be submitted
jointly by more than one qualified ap-
plicant so long as the application de-
lineates the respective roles and re-
sponsibilities of each qualified appli-
cant.

§1634.6 Notice of intent to compete.

(a) In order to participate in the com-
petitive bidding process, an applicant
must submit a notice of intent to com-
pete on or before the date designated
by the Corporation in the RFP. The
Corporation may extend the date if
necessary to take account of special
circumstances or to permit the Cor-
poration to solicit additional notices of
intent to compete.

(b) At the time of the filing of the no-
tice of intent to compete, each appli-
cant must provide the Corporation
with the following information as well
as any additional information that the
Corporation determines is appropriate:

(1) Names and resumes of principals
and key staff;

(2) Names and resumes of current and
proposed governing board or policy
body members and their appointing or-
ganizations;

(3) Initial description of area pro-
posed to be served by the applicant and
the services to be provided.

§1634.7 Application process.

(a) The Corporation shall set a date
for receipt of applications and shall an-
nounce the date in the RFP. The date
shall afford applicants adequate oppor-
tunity, after filing the notice of intent
to compete, to complete the applica-
tion process. The Corporation may ex-
tend the application date if necessary
to take account of special cir-
cumstances.

(b) The application shall be sub-
mitted in a form to be determined by
the Corporation.

(c) A completed application shall in-
clude all of the information requested
by the RFP. It may also include any
additional information needed to fully
address the selection criteria, and any
other information requested by the
Corporation. Incomplete applications
will not be considered for awards by
the Corporation.
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(d) The Corporation shall establish a
procedure to provide notification to ap-
plicants of receipt of the application.

§1634.8 Selection process.

(a) After receipt of all applications
for a particular service area, Corpora-
tion staff shall:

(1) Review each application and any
additional information that the Cor-
poration has regarding each applicant,
including for any applicant that is or
includes a current or former recipient,
past monitoring and compliance re-
ports, performance evaluations and
other pertinent records for the past six
years;

(2) Request from an applicant and re-
view any additional information that
the Corporation determines is appro-
priate to evaluate the application
fully;

(3) Conduct one or more on-site visits
to an applicant if the Corporation de-
termines that such visits are appro-
priate to evaluate the application
fully;

(4) Summarize in writing information
regarding the applicant that is not con-
tained in the application if appropriate
for the review process; and

(5) Convene a review panel unless
there is only one applicant for a par-
ticular service area and the Corpora-
tion determines that use of a review
panel is not appropriate. The review
panel shall:

(i) Review the applications and the
summaries prepared by the Corpora-
tion staff. The review panel may re-
quest other information identified by
the Corporation as necessary to evalu-
ate the applications fully; and

(ii) Make a written recommendation
to the Corporation regarding the award
of grants or contracts from the Cor-
poration for a particular service area.

(6) After considering the rec-
ommendation made by the review
panel, if a review panel was convened,
make a staff recommendation to the
President. The staff recommendation
shall include the recommendation of
the review panel and, if the staff rec-
ommendation differs from that of the
review panel, an explanation of the
basis for the difference in the rec-
ommendations.
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(b) After reviewing the written rec-
ommendations, the President shall se-
lect the applicants to be awarded
grants or contracts from the Corpora-
tion and the Corporation shall notify
each applicant in writing of the Presi-
dent’s decision regarding each appli-
cant’s application.

(c) In the event that there are no ap-
plicants for a service area or that the
Corporation determines that no appli-
cant meets the criteria and therefore
determines not to award a grant or
contract for a particular service area,
the Corporation shall take all practical
steps to ensure the continued provision
of legal assistance in that service area.
The Corporation shall have discretion
to determine how legal assistance is to
be provided to the service area, includ-
ing, but not limited to, enlarging the
service area of a neighboring recipient,
putting a current recipient on month-
to-month funding or entering into a
short term, interim grant or contract
with another qualified provider for the
provision of legal assistance in the
service area until the completion of a
competitive bidding process within a
reasonable period of time.

§1634.9 Selection criteria.

(a) The criteria to be used to select
among qualified applicants shall in-
clude the following:

(1) Whether the applicant has a full
understanding of the basic legal needs
of the eligible clients in the area to be
served;

(2) The quality, feasibility and cost-
effectiveness of the applicant’s legal
services delivery and delivery approach
in relation to the Corporation’s Per-
formance Criteria and the American
Bar Association’s Standards for Pro-
viders of Civil Legal Services to the
Poor, as evidenced by, among other
things, the applicant’s experience with
the delivery of the type of legal assist-
ance contemplated under the proposal;

(3) Whether the applicant’s governing
or policy body meets or will meet all
applicable requirements of the LSC
Act, regulations, guidelines, instruc-
tions and any other requirements of
law in accordance with a time schedule
set out by the Corporation;

(4) The applicant’s capacity to com-
ply with all other applicable provisions

§1634.10

of the LSC Act, rules, regulations,
guidelines and instructions, as well as
with ethical requirements and any
other requirements imposed by law.
Evidence of the applicant’s capacity to
comply with this criterion may in-
clude, among other things, the appli-
cant’s compliance experience with the
Corporation or other funding sources
or regulatory agencies, including but
not limited to Federal or State agen-
cies, bar associations or foundations,
courts, IOLTA programs, and private
foundations;

(5) The reputations of the applicant’s
principals and key staff;

(6) The applicant’s knowledge of the
various components of the legal serv-
ices delivery system in the State and
its willingness to coordinate with the
various components as appropriate to
assure the availability of a full range
of legal assistance, including:

(i) its capacity to cooperate with
State and local bar associations, pri-
vate attorneys and pro bono programs
to increase the involvement of private
attorneys in the delivery of legal as-
sistance and the availability of pro
bono legal services to eligible clients;
and

(ii) its knowledge of and willingness
to cooperate with other legal services
providers, community groups, public
interest organizations and human serv-
ices providers in the service area;

(7) The applicant’s capacity to de-
velop and increase non-Corporation re-
sources;

(8) The applicant’s capacity to ensure
continuity in client services and rep-
resentation of eligible clients with
pending matters; and

(9) The applicant does not have
known or potential conflicts of inter-
est, institutional or otherwise, with
the client community and dem-
onstrates a capacity to protect against
such conflicts.

(b) In selecting recipients of awards
for grants or contracts under this part,
the Corporation shall not grant any
preference to current or previous re-
cipients of funds from the Corporation.

§1634.10 Transition provisions.
(a) When the competitive bidding

process results in the award of a grant
or contract to an applicant, other than
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the current recipient, to serve the area
currently served by that recipient, the
Corporation—

(1) may provide, if the law permits,
continued funding to the current re-
cipient, for a period of time and at a
level to be determined by the Corpora-
tion after consultation with the recipi-
ent, to ensure the prompt and orderly
completion of or withdrawal from
pending cases or matters or the trans-
fer of such cases or matters to the new
recipient or to other appropriate legal
service providers in a manner con-
sistent with the rules of ethics or pro-
fessional responsibility for the jurisdic-
tion in which those services are being
provided; and

(2) shall ensure, after consultation
with the recipient, the appropriate dis-
position of real and personal property
purchased by the current recipient in
whole or in part with Corporation
funds consistent with the Corporation’s
policies.

(b) Awards of grants or contracts for
legal assistance to any applicant that
is not a current recipient may, in the
Corporation’s discretion, provide for
incremental increases in funding up to
the annualized level of the grant or
contract award in order to ensure that
the applicant has the capacity to uti-
lize Corporation funds in an effective
and economical manner.

§1634.11 Replacement of recipient
that does not complete grant term.

In the event that a recipient is un-
able or unwilling to continue to per-
form the duties required under the
terms of its grant or contract, the Cor-
poration shall take all practical steps
to ensure the continued provision of
legal assistance in that service area.
The Corporation shall have discretion
to determine how legal assistance is to
be provided to the service area, includ-
ing, but not limited to, enlarging the
service area of a neighboring recipient,
putting a current recipient on month-
to-month funding or entering into a
short term, interim grant or contract
with another qualified provider for the
provision of legal assistance in the
service area until the completion of a
competitive bidding process within a
reasonable period of time.
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§1634.12 Emergency procedures and
waivers.

The President of the Corporation
may waive the requirements of §§1634.6
and 1634.8(a)(3) and (b) when necessary
to comply with requirements imposed
by law on the awards of grants and con-
tracts for a particular fiscal year.

PART 1635—TIMEKEEPING
REQUIREMENT

Sec.

1635.1 What is the purpose of this part?

1635.2 Definitions.

1635.3 Who is covered by the timekeeping
requirement?

1635.4 What are LSC’s timekeeping stand-
ards?

1635.5 Who outside the recipient has access
to these records?

AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 86 FR 27041, May 19, 2021, unless
otherwise noted.

§1635.1 What is the purpose of this
part?

This part is intended to improve re-
cipient accountability for the use of all
funds by:

(a) Assuring that allocations of di-
rect costs to a recipient’s LSC grant
pursuant to 45 CFR part 1630 are sup-
ported by accurate records of the cases,
matters, and supporting activities for
which the funds have been expended;

(b) Enhancing the recipient’s ability
to determine the cost of specific func-
tions; and

(c) Increasing the information avail-
able to LLSC for assuring recipient com-
pliance with Federal law and LSC rules
and regulations.

§1635.2 Definitions.

As used in this part—

(a) Case means a form of program
service in which a recipient employee
provides legal assistance to one or
more specific clients, including but not
limited to providing representation in
litigation, administrative proceedings,
and negotiations, and such actions as
advice, providing brief services, and
transactional assistance.

(b)(1) Case oversight means a super-
visor’s review of a case for regulatory
compliance, consistency with Case
Service Report reporting rules, and
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quality control purposes. Case over-
sight activities include, but are not
limited to, review of file for retainer,
citizenship attestation or documenta-
tion of eligible non-citizen status, and
documentation of financial eligibility
determination; review of closing codes;
and review of advice provided or plead-
ings filed.

(2) Case oversight activities may be
counted as case activity when the su-
pervisor conducts extended review of
the substantive legal advice provided
in the case. Case oversight activities
may be reported as a supporting activ-
ity when it represents the aggregate of
a supervisor’s time spent doing brief
review of a large number of cases.

(c) Matter means an action that con-
tributes to the overall delivery of pro-
gram services but does not involve di-
rect legal advice to or legal representa-
tion of one or more specific clients. Ex-
amples of matters include both direct
services, such as community education
presentations, operating pro se clinics,
providing information about the avail-
ability of legal assistance, and devel-
oping written materials explaining
legal rights and responsibilities; and
indirect services, such as training, con-
tinuing legal education, supervision of
program services, preparing and dis-
seminating desk manuals, PAI recruit-
ment, referral, intake when no case is
undertaken, and tracking substantive
law developments.

(d) Restricted activities means those
activities that recipients may not en-
gage in pursuant to 45 CFR part 1610.

(e) Supporting activity means any ac-
tion that is not a case or matter.
§1635.3 Who is covered by the

timekeeping requirement?

Any attorney, paralegal, or other re-
cipient employee who performs work
that is charged to one or more awards
as a direct cost (as defined in 45 CFR
1630.5(d)) must keep time according to
the standards set forth in § 1635.4.

§1635.4 What are LSC’s timekeeping
standards?

(a) Recipients must base allocations
of salaries and wages on records that
accurately reflect the work performed.
These records must:

§1635.4

(1) Be supported by a system of inter-
nal control which provides reasonable
assurance that the charges are accu-
rate, allowable, and properly allocated;

(2) Be incorporated into the recipi-
ent’s official records by no later than
the end of the employee’s pay period,
generally every two weeks;

(3) Reflect the total activity for
which the recipient compensates the
employee;

(4) Encompass within the grantee’s
case management system both LSC-
funded and all other direct cost activi-
ties compensated by the recipient, but
may include the use of subsidiary
records as defined in the recipient’s
written policies;

(5) Comply with the recipient’s estab-
lished accounting policies and prac-
tices;

(6) Support the distribution of the
employee’s salary or wages among spe-
cific activities or cost objectives if the
employee works on more than one
award or an indirect cost activity and
a direct cost activity;

(7) Contain

(i) For cases, a unique client name or
case number, the amount of time spent
on the case, a description of the activi-
ties performed, and the dates on which
a recipient employee worked on the
case;

(ii) For matters or supporting activi-
ties, the amount of time and type of
activity on which a recipient employee
spent time and sufficient information
to link the activity to a specific award
or indirect cost amount. For example,
if a recipient employee conducts a
legal information session on filing a
pro se divorce petition, the employee
could record ‘‘pro se divorce group in-
formation session, 1.5 hours.”

(b) In accordance with Department of
Labor regulations implementing the
Fair Labor Standards Act (FLSA) (29
CFR part 516), charges for the salaries
and wages of nonexempt employees, in
addition to the supporting documenta-
tion described in this section, must
also be supported by records indicating
the total number of hours worked each
day.

(c) Salaries and wages of employees
used in meeting cost sharing or match-
ing requirements of Federal awards
must be supported in the same manner
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as salaries and wages claimed for reim-
bursement from Federal awards.

(d) Recipients may establish the in-
crements of time for which employees
must record their activities (e.g., .25
hours, one-sixth of an hour). LLSC rec-
ommends that recipients require em-
ployees to record their time in incre-
ments no greater than one quarter of
an hour.

(e)(1) Any recipient employee subject
to this part who works part-time for
the recipient and part-time for an orga-
nization that engages in restricted ac-
tivities shall certify in writing that the
employee has not engaged in restricted
activity during any time for which the
employee was compensated by the re-
cipient or has not used recipient re-
sources to carry out restricted activi-
ties.

(2) The certification requirement
does not apply to a de minimis action
related to a restricted activity. Actions
consistent with the de minimis standard
are those that meet all or most of the
following criteria: Actions that are of
little substance; require little time; are
not initiated by the part-time em-
ployee; and, for the most part, are un-
avoidable. Employees shall make the
required certification on a quarterly
basis using a form determined by LSC.

§1635.5 Who outside the recipient has
access to these records?

Recipients must make time records
required by this section available for
examination by auditors and represent-
atives of LLSC, and by any other person
or entity statutorily entitled to access
to such records. LSC shall not disclose
any time record except to a Federal,
State, or local law enforcement official
or to an official of an appropriate bar
association to enable such bar associa-
tion official to investigate of an al-
leged violation of the rules of profes-
sional conduct.

PART 1636—CLIENT IDENTITY AND
STATEMENT OF FACTS

Sec.

1636.1
1636.2
1636.3

Purpose.

Requirements.

Access to written statements.

1636.4 Applicability.

1636.5 Recipient policies,
recordkeeping.

procedures and
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AUTHORITY: Pub. L. 104-208, 110 Stat. 3009;
Pub. L. 104-134, 110 Stat. 1321.

SOURCE: 62 FR 19420, Apr. 21, 1997, unless
otherwise noted.

§1636.1 Purpose.

The purpose of this rule is to ensure
that, when an LSC recipient files a
complaint in a court of law or other-
wise initiates or participates in litiga-
tion against a defendant or engages in
pre-complaint settlement negotiations,
the recipient identifies the plaintiff it
represents to the defendant and en-
sures that the plaintiff has a colorable
claim.

§1636.2

(a) When a recipient files a complaint
in a court of law or otherwise initiates
or participates in litigation against a
defendant, or before a recipient en-
gages in pre-complaint settlement ne-
gotiations with a prospective defendant
on behalf of a client who has author-
ized it to file suit in the event that the
settlement negotiations are unsuccess-
ful, it shall:

(1) Identify each plaintiff it rep-
resents by name in any complaint it
files, or in a separate notice provided
to the defendant against whom the
complaint is filed where disclosure in
the complaint would be contrary to law
or court rules or practice, and identify
each plaintiff it represents to prospec-
tive defendants in pre-litigation settle-
ment negotiations, unless a court of
competent jurisdiction has entered an
order protecting the client from such
disclosure based on a finding, after no-
tice and an opportunity for a hearing
on the matter, of probable, serious
harm to the plaintiff if the disclosure
is not prevented; and

(2) Prepare a dated written statement
signed by each plaintiff it represents,
enumerating the particular facts sup-
porting the complaint, insofar as they
are known to the plaintiff when the
statement is signed.

(b) The statement of facts must be
written in English and, if necessary, in
a language other than English that the
plaintiff understands.

(¢) In the event of an emergency,
where the recipient reasonably believes
that delay is likely to cause harm to a
significant safety, property or liberty

Requirements.
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interest of the client, the recipient
may proceed with the litigation or ne-
gotiation without a signed statement
of facts, provided that the statement is
prepared and signed as soon as possible
thereafter.

§1636.3 Access to written statements.

(a) Written statements of facts pre-
pared in accordance with this part are
to be kept on file by the recipient and
made available to the Corporation or
to any Federal department or agency
auditing or monitoring the activities of
the recipient or to any auditor or mon-
itor receiving Federal funds to audit or
monitor on behalf of a Federal depart-
ment or agency or on behalf of the Cor-
poration.

(b) This part does not give any person
or party other than those listed in
paragraph (a) of this section any right
of access to the plaintiff’s written
statement of facts, either in the law-
suit or through any other procedure.
Access to the statement of facts by
such other persons or parties is gov-
erned by applicable law and the dis-
covery rules of the court in which the
action is brought.

§1636.4 Applicability.

This part applies to cases for which
private attorneys are compensated by
the recipient as well as to those cases
initiated by the recipient’s staff.

§1636.5 Recipient policies, procedures
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.

PART 1637—REPRESENTATION OF

PRISONERS
Sec.
1637.1 Purpose.
1637.2 Definitions.
1637.3 Prohibition.
1637.4 Change in circumstances.
1637.5 Recipient policies, procedures and

recordkeeping.

AUTHORITY: 42 U.S.C. 2996g(e); Pub. L. 104-
208, 110 Stat. 3009; Pub. L. 104-134, 110 Stat.
1321.

Pt. 1638

SOURCE: 62 FR 19422, Apr. 21, 1997, unless
otherwise noted.

§1637.1 Purpose.

This part is intended to ensure that
recipients do not participate in any
civil litigation on behalf of persons in-
carcerated in Federal, State or local
prisons.

§1637.2 Definitions.

(a) Incarcerated means the involun-
tary physical restraint of a person who
has been arrested for or convicted of a
crime.

(b) Federal, State or local prison means
any penal facility maintained under
governmental authority.

§1637.3 Prohibition.

A recipient may not participate in
any civil litigation on behalf of a per-
son who is incarcerated in a Federal,
State or local prison, whether as a
plaintiff or as a defendant, nor may a
recipient participate on behalf of such
an incarcerated person in any adminis-
trative proceeding challenging the con-
ditions of incarceration.

§1637.4 Change in circumstances.

If, to the knowledge of the recipient,
a client becomes incarcerated after
litigation has commenced, the recipi-
ent must use its best efforts to with-
draw promptly from the litigation, un-
less the period of incarceration is an-
ticipated to be brief and the litigation
is likely to continue beyond the period
of incarceration.

§1637.5 Recipient policies, procedures
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.

PART 1638—RESTRICTION ON
SOLICITATION

Sec.

1638.1
1638.2
1638.3
1638.4
1638.5

Purpose.

Definitions.
Prohibition.
Permissible activities.
Recipient policies.
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AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 62 FR 19424, Apr. 21, 1997, unless
otherwise noted.

§1638.1 Purpose.

This part is designed to ensure that
recipients and their employees do not
solicit clients.

§1638.2 Definitions.

(a) Communicate or communication
means to share information. Permis-
sible forms of communication include,
but are not limited to, sending infor-
mation via mailings, text message,
email, or other methods of voice or
electronic communication.

(b) In-person means a face-to-face en-
counter, including virtual clinics or
other encounters via videoconference.

(c) Unsolicited advice means advice to
obtain counsel or take legal action
given by a recipient or its employee to
an individual who did not seek the ad-
vice and with whom the recipient does
not have an attorney-client relation-
ship.

[89 FR 25816, Apr. 12, 2024]

§1638.3 Prohibition.

(a) Recipients and their employees
shall not represent a client as a result
of in-person unsolicited advice.

(b) Recipients and their employees
shall not refer to other recipients indi-
viduals to whom they have given in-
person unsolicited advice.

[89 FR 25816, Apr. 12, 2024]

§1638.4 Permissible activities.

A recipient may:

(a) Communicate about legal rights
and responsibilities or the recipient’s
services and intake procedures or pro-
vide the same information through
community legal education activities.
Recipients may engage in various ac-
tivities including, but not limited to,
outreach, public service announce-
ments, maintaining an ongoing pres-
ence in a courthouse to provide advice,
disseminating community legal edu-
cation publications, and giving presen-
tations to groups that request them.

(b) Communicate to parties in civil
cases to notify them that a case has
been filed against them; to inform
them of upcoming court dates; to in-

45 CFR Ch. XVI (10-1-24 Edition)

form them that counsel may be avail-
able to represent them; and to provide
information about intake.

(c) Represent an otherwise eligible
individual requesting legal assistance
from the recipient as a result of a com-
munication or information provided as
described in paragraph (a) of this sec-
tion, provided that the request has not
resulted from in-person unsolicited ad-
vice.

(d) Represent or refer clients pursu-
ant to a statutory or private ombuds-
man program that provides investiga-
tory and referral services and/or legal
assistance on behalf of persons who are
unable to seek assistance on their own,
including institutionalized individuals
or individuals living with a physical or
mental disability.

(e) Represent an individual with
whom the recipient initiated contact
over the phone or via an electronic
platform so long as the communication
provides only generic information that
is not tailored to the individual or the
specific facts of the individual’s legal
issues.

[89 FR 25816, Apr. 12, 2024]

§1638.5

Each recipient shall adopt written
policies to implement the requirements
of this part.

PART 1639—WELFARE REFORM

Recipient policies.

Sec.

1639.1 Purpose.

1639.2 Definitions.

1639.3 Prohibition.

1639.4 Permissible representation of eligible
clients.

1639.5 Exceptions for public rulemaking and
responding to requests with non-LSC
funds.

1639.6 Recipient policies and procedures.

AUTHORITY: 42 U.S.C. 2996g(e); Pub. L. 104-

208, 110 Stat. 3009; Pub. L. 104-134, 110 Stat.

1321.

SOURCE: 62 FR 30766, June 5, 1997, unless
otherwise noted.

§1639.1 Purpose.

The purpose of this rule is to ensure
that LLSC recipients do not initiate liti-
gation involving, or challenge or par-
ticipate in, efforts to reform a Federal
or State welfare system. The rule also
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clarifies when recipients may engage in
representation on behalf of an indi-
vidual client seeking specific relief
from a welfare agency and under what
circumstances recipients may use
funds from sources other than the Cor-
poration to comment on public rule-
making or respond to requests from
legislative or administrative officials
involving a reform of a Federal or
State welfare system.

§1639.2 Definitions.

An effort to reform a Federal or
State welfare system includes all of the
provisions, except for the Child Sup-
port Enforcement provisions of Title
III, of the Personal Responsibility and
Work Opportunity Reconciliation Act
of 1996 (Personal Responsibility Act),
110 Stat. 2105 (1996), and subsequent leg-
islation enacted by Congress or the
States to implement, replace or modify
key components of the provisions of
the Personal Responsibility Act or by
States to replace or modify key compo-
nents of their General Assistance or
similar means-tested programs con-
ducted by States or by counties with
State funding or under State man-
dates.

[67 FR 19343, Apr. 19, 2002]

§1639.3 Prohibition.

Except as provided in §§1639.4 and
1639.5, recipients may not initiate legal
representation, or participate in any
other way in litigation, lobbying or
rulemaking, involving an effort to re-
form a Federal or State welfare sys-
tem. Prohibited activities include par-
ticipation in:

(a) Litigation challenging laws or
regulations enacted as part of an effort
to reform a Federal or State welfare
system.

(b) Rulemaking involving proposals
that are being considered to implement
an effort to reform a Federal or State
welfare system.

(c) Lobbying before legislative or ad-
ministrative bodies undertaken di-
rectly or through grassroots efforts in-
volving pending or proposed legislation
that is part of an effort to reform a
Federal or State welfare system.

§1640.2

§1639.4 Permissible representation of
eligible clients.

Recipients may represent an indi-
vidual eligible client who is seeking
specific relief from a welfare agency.

[62 FR 30766, June 5, 1997, as amended at 67
FR 19343, Apr. 19, 2002]

§1639.5 Exceptions for public rule-
making and responding to requests
with non-LSC funds.

Consistent with the provisions of 45
CFR 1612.6 (a) through (e), recipients
may use non-LSC funds to comment in
a public rulemaking proceeding or re-
spond to a written request for informa-
tion or testimony from a Federal,
State or local agency, legislative body,
or committee, or a member thereof, re-
garding an effort to reform a Federal
or State welfare system.

§1639.6 Recipient policies and proce-
dures.
Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part.

PART 1640—APPLICATION OF
FEDERAL LAW TO LSC RECIPIENTS

Sec.

1640.1
1640.2
1640.3
1640.4

AUTHORITY: 42 U.S.C. 2996e(g).

SOURCE: 80 FR 21656, Apr. 20, 2015, unless
otherwise noted.

Purpose.

Applicable Federal laws.
Contractual agreement.
Violation of agreement.

§1640.1 Purpose.

The purpose of this part is to ensure
that recipients use their LSC funds in
accordance with Federal law related to
the proper use of Federal funds. This
part also provides notice to recipients
of the consequences of a violation of
such Federal laws by a recipient, its
employees or board members.

§1640.2 Applicable federal laws.

(a) LSC will maintain an exhaustive
list of applicable Federal laws relating
to the proper use of Federal funds on
its Web site and provide recipients with
a link to the list in the contractual
agreement. The list may be modified
with the approval of the Corporation’s
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Board of Directors at a public meeting.
LSC will provide recipients with notice
when the list is modified.

(b) For the purposes of this part and
the laws referenced in paragraph (a) of
this section, LLSC is considered a Fed-
eral agency and a recipient’s LSC funds
are considered Federal funds provided
by grant or contract.

§1640.3 Contractual agreement.

As a condition of receiving LSC
funds, a recipient must enter into a
written agreement with the Corpora-
tion that, with respect to its LSC
funds, will subject the recipient to the
applicable Federal laws relating to the
proper use of Federal funds. The agree-
ment must include a statement that all
of the recipient’s employees and board
members have been informed of such
Federal law and of the consequences of
a violation of such law, both to the re-
cipient and to themselves as individ-
uals.

§1640.4 Violation of agreement.

(a) LSC will determine that a recipi-
ent has violated the agreement de-
scribed in §1640.3 when the recipient
has been convicted of, or judgment has
been entered against the recipient for,
a violation of an applicable Federal law
relating to the proper use of Federal
funds with respect to its LSC grant or
contract, by the court having jurisdic-
tion of the matter, and any appeals of
the conviction or judgment have been
exhausted or the time for appeal has
expired.

(b) A violation of the agreement by a
recipient based on recipient conduct
will result in the Corporation termi-
nating the recipient’s LSC grant or
contract without need for a termi-
nation hearing. While an appeal of a
conviction or judgment is pending, the
Corporation may take any necessary
steps to safeguard its funds.

(c) LSC will determine that the re-
cipient has violated the agreement de-
scribed in §1640.3 when an employee or
board member of the recipient has been
convicted of, or judgment has been en-
tered against the employee or board
member for, a violation of an applica-
ble Federal law relating to the proper
use of Federal funds with respect to the
recipient’s grant or contract with LSC,
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by the court having jurisdiction of the
matter, and any appeals of the convic-
tion or judgment have been exhausted
or the time for appeal has expired, and
the Corporation finds that the recipi-
ent has knowingly or through gross
negligence allowed the employee or
board member to engage in such activi-
ties.

(d) A violation of the agreement by
the recipient based on employee or
board member conduct will result in
the Corporation terminating the recipi-
ent’s LSC grant or contract. Prior to
termination, the Corporation will pro-
vide notice and an opportunity to be
heard for the sole purpose of deter-
mining whether the recipient know-
ingly or through gross negligence al-
lowed the employee or board member
to engage in the activities leading to
the conviction or judgment. While an
appeal of a conviction or judgment or a
hearing is pending, the Corporation
may take any necessary steps to safe-
guard its funds.

PART 1641—DEBARMENT, SUSPEN-
SION AND REMOVAL OF RECIPI-
ENT AUDITORS

Subpart A—General

Sec.

1641.1 Purpose/Applicability.

1641.2 Definitions.

1641.3 Scope of debarment, suspension and
removal.

1641.4 Duration of debarment,
and removal.

suspension

Subpart B—Debarment

1641.5
1641.6
1641.7

Debarment.

Procedures for debarment.

Causes for debarment.

1641.8 Notice of proposed debarment.

1641.9 Response to notice of proposed debar-
ment.

1641.10 Additional proceedings as to dis-
puted material facts.

Subpart C—Suspension

1641.11
1641.12
1641.13

Suspension.

Procedures for suspension.

Causes for suspension.

1641.14 Notice of proposed suspension.

1641.15 Response to notice of proposed sus-
pension.
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Subpart D—Removal

1641.16
1641.17
1641.18

Removal.

Procedures for removal.

Causes for removal.

1641.19 Notice of proposed removal.

1641.20 Response to notice of proposed re-
moval.

1641.21 Additional proceedings as to dis-
puted material facts.

Subpart E—Decisions

1641.22 Decisions of debarring official.
1641.23 Exceptions to debarment, suspension
and removal.
1641.24 Appeal and reconsideration of debar-
ring official decisions.
AUTHORITY: 42 U.S.C. 2996e(g); Pub. L. 105-
2717.

SOURCE: 64 FR 67507, Dec. 2, 1999, unless
otherwise noted.

Subpart A—General

§1641.1 Purpose/Applicability.

In order to assist in ensuring that re-
cipients receive acceptable audits, this
part sets out the authority of the Legal
Services Corporation (‘‘LSC’’) Office of
Inspector General (‘‘OIG”) to debar,
suspend or remove independent public
accountants (“IPAs”’) from performing
audit services for recipients. This rule
informs IPAs of their rights to notice
and an opportunity to be heard on ac-
tions involving debarment, suspension
or removal, and the standards upon
which such actions will be taken. This
part applies to IPAs performing audit
services for recipients, subrecipients or
other entities which receive LSC funds
and are required to have an audit per-
formed in accordance with guidance
promulgated by the OIG.

§1641.2 Definitions.

Adequate evidence means information
sufficient to support the reasonable be-
lief that a particular act or omission
has occurred.

Audit services means the annual fi-
nancial statement audit of a recipient,
including an audit of the recipient’s fi-
nancial statements, systems of inter-
nal control, and compliance with laws
and regulations.

Contract means an agreement be-
tween a recipient and an IPA for an
IPA to provide audit services to the re-
cipient.

§1641.2

Conviction means a judgment or con-
viction of a criminal offense by any
court, whether entered upon a verdict
or plea, including but not limited to,
pleas of nolo contendere.

Debarment means a decision by the
debarring official to prohibit an IPA
from soliciting or entering into new
contracts to perform audit services for
recipient(s) based upon a finding by a
preponderance of the evidence that any
of the causes for debarment set out in
§1641.7 exist. Debarment may cover an
IPA’s contracts with all recipients or
with one or more specific recipients.

Debarring official is the official re-
sponsible for debarment, suspension or
removal actions under this part. The
OIG legal counsel is the debarring offi-
cial. In the absence of an OIG legal
counsel or in the discretion of the In-
spector General, the debarring official
shall be the OIG staff person or other
individual designated by the Inspector
General.

Indictment means a charge by a grand
jury that the person named therein has
committed a criminal offense. An in-
formation, presentment, or other filing
by competent authority charging a
criminal offense shall be given the
same effect as an indictment.

IPA means an independent public ac-
countant or firm of accountants.

Knowingly means that an act was
done voluntarily and intentionally and
not because of mistake or accident.

Material fact means one which is nec-
essary to determine the outcome of an
issue or case and without which the
case could not be supported.

Person means an individual or a firm,
partnership, corporation, association,
or other legal entity.

Preponderance of the evidence means
proof by information that, compared
with that opposing it, leads to the con-
clusion that the fact at issue is more
probably true than not.

Removal means a decision by the de-
barring official to prohibit an IPA from
performing audit services in subse-
quent years of an existing contract
with one or more specific recipients
based upon a finding by a preponder-
ance of the evidence that any of the
causes set out in §1641.18 exist.

Suspension means a decision by the
debarring official, in anticipation of a
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debarment, to prohibit an IPA from so-
liciting or entering into new contracts
to perform audit services for recipi-
ent(s) based upon a finding of adequate
evidence that any of the causes re-
ferred to in §1641.13 exist. Suspension
may preclude an IPA from soliciting or
entering into new contracts with all re-
cipients or with one or more specific
recipients.

§1641.3 Scope of debarment, suspen-
sion and removal.

An TPA may be debarred, suspended
or removed under this part only if the
IPA is specifically named and given no-
tice of the proposed action and an op-
portunity to respond in accordance
with this part.

(a) Actions against individual IPAs. De-
barment, suspension or removal of an
individual IPA, debars, suspends or re-
moves that individual from performing
audit services as an individual or as an
employee, independent contractor,
agent or other representative of an IPA
firm.

(b) Actions against IPA firms. (1) De-
barment, suspension or removal shall
affect only those divisions or other or-
ganizational elements materially in-
volved in the relevant engagement and
as to which there is cause to debar,
suspend or remove.

(2) The debarment, suspension or re-
moval action contemplated in para-
graph (b)(1) of this section may include
any firm that is an affiliate, subcon-
tractor, joint venturer, agent or rep-
resentative of the IPA firm only if such
firm was materially involved in the
relevant engagement and is specifically
named and given notice of the proposed
action and an opportunity to respond
in accordance with this part.

(3) The debarment, suspension or re-
moval action contemplated in para-
graph (b)(1) of this section may include
an individual officer, director, or part-
ner responsible for the engagement, or
an individual employee, independent
contractor, agent, representative or
other individual associated with an
IPA firm only if such individual is spe-
cifically named and given notice of the
proposed action and an opportunity to
respond in accordance with this part.

45 CFR Ch. XVI (10-1-24 Edition)

§1641.4 Duration of debarment, sus-
pension and removal.

A debarment, suspension or removal
is effective as set out in the debarring
official’s decision to debar, suspend or
remove, issued pursuant to §1641.22.

(a) Debarment. (1) Debarment gen-
erally should not exceed three years,
but may be for a shorter period based
on a consideration of the evidence pre-
sented by the IPA. Debarment may ex-
ceed three years in extraordinary cir-
cumstances.

(2) If a suspension precedes a debar-
ment, the suspension period shall be
considered in determining the debar-
ment period.

(3) The debarring official may extend
an existing debarment for an addi-
tional period if the debarring official
determines, based on additional facts
not previously in the record, that an
extension is necessary to protect LSC
funds. The standards and procedures in
this part shall be applied in any pro-
ceeding to extend a debarment.

(b) Suspension. (1) The debarring offi-
cial may determine that a cause for
suspension exists, but that an inves-
tigation or other legal or debarment
proceeding should be completed before
proceeding to a debarment. Suspension
shall be for a temporary period pending
the completion of an investigation or
other legal or debarment proceedings,
including a proceeding conducted by
the OIG, a law enforcement or other
government agency, an investigative or
audit official from another OIG, a
court, or a state licensing body or
other organization with authority over
IPAs.

(2) If debarment proceedings are not
initiated within 12 months after the
date of the suspension notice, the sus-
pension shall be terminated unless an
official or organization conducting a
proceeding referred to in paragraph
(b)(1) of this section requests its exten-
sion in writing. In such cases, the sus-
pension may be extended up to an addi-
tional six months. In no event may a
suspension be imposed for more than 18
months, unless debarment proceedings
have been initiated within that period.

(3) The OIG shall notify the appro-
priate official or organization con-
ducting a proceeding referred to in
paragraph (b)(1) of this section, if any,
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of the suspension within 10 days of its
implementation, and shall notify such
official or organization of an impend-
ing termination of a suspension at
least 30 days before the 12-month pe-
riod expires to allow an opportunity to
request an extension.

(4) The limit on the duration of a sus-
pension in paragraph (b)(2) of this sec-
tion may be waived by the affected
IPA.

(c) Removal. Removal shall be effec-
tive for the years remaining on the ex-
isting contract(s) between the IPA and
the recipient(s).

Subpart B—Debarment

§1641.5 Debarment.

(a) IPAs debarred from providing
audit services for all recipients are pro-
hibited from soliciting or entering into
any new contracts for audit services
with recipients for the duration of the
specified period of debarment. Recipi-
ents shall not knowingly award con-
tracts to, extend or modify existing
contracts with, or solicit proposals
from, such IPAs. Debarred IPAs also
are prohibited from providing audit
services to recipients as agents or rep-
resentatives of other IPAs.

(b) IPAs debarred from providing
audit services for one or more specific
recipient(s) are prohibited from solic-
iting or entering into any new con-
tracts for audit services with such re-
cipient(s) for the duration of the period
of debarment as determined pursuant
to this part. The affected recipient(s)
shall not knowingly award contracts
to, extend or modify existing contracts
with, or solicit proposals from, such
IPAs. Debarred IPAs also are prohib-
ited from providing audit services to
the affected recipient(s) as agents or
representatives of other IPAs, and are
required to provide prior written notice
to the debarring official before pro-
viding such services to other recipi-
ents. Debarred IPAs also must provide
prior written notice of the debarment
to any recipient for which the IPA pro-
vides audit services.

§1641.6 Procedures for debarment.

Before debarring an IPA, the OIG
shall provide the IPA with a hearing in
accordance with the procedures set out

§1641.8

in §§1641.7 through 1641.9. Such hearing
shall be held entirely by written sub-
missions, except:

(a) Additional proceedings shall be
held under §1641.10 if the debarring offi-
cial finds there is a genuine dispute of
material fact; and/or

(b) A meeting may be held under
§1641.9(c).

§1641.7 Causes for debarment.

The debarring official may debar an
IPA from performing audit services in
accordance with the procedures set
forth in this part upon a finding by a
preponderance of the evidence that:

(a) The IPA has failed significantly
to comply with government auditing
standards established by the Comp-
troller General of the United States,
generally accepted auditing standards
and/or OIG audit guidance as stated in
the OIG Audit Guide for Recipients and
Auditors, including the Compliance
Supplement for Audits of LSC Recipi-
ents, and in OIG Audit Bulletins;

(b) The IPA is currently debarred
from contracting with any Federal
agency or entity receiving Federal
funds, including when the IPA has stip-
ulated to such debarment;

(c) The IPA’s license to practice ac-
counting has been revoked, terminated
or suspended by a state licensing body
or other organization with authority
over IPAs;

(d) The IPA has been convicted of
any offense indicating a breach of
trust, dishonesty or lack of integrity,
or conspiracy to commit such an of-
fense, and the conviction is final; or

(e) The IPA has been found subject to
a civil judgment for any action indi-
cating a breach of trust, dishonesty or
lack of integrity, or conspiracy to take
such action, and the judgment is final.

§1641.8 Notice of proposed debarment.

(a) Before debarring an IPA, the OIG
shall send the IPA written notice of
the proposed debarment. The notice
shall be sent in a manner that provides
evidence of its receipt and shall:

(1) State that debarment is being
considered;

(2) Identify the reasons for the pro-
posed debarment sufficient to put the
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IPA on notice of the conduct or trans-
action(s) upon which a debarment pro-
ceeding is based;

(3) Identify the regulatory provisions
governing the debarment proceeding;
and

(4) State that debarment may be for
a period of up to three years or longer
under extraordinary circumstances. If
the OIG has determined that extraor-
dinary circumstances warranting de-
barment in excess of three years may
exist, the notice shall so state.

(b) A copy of the notice also shall be
sent to the affected recipient(s), if any,
which may comment on the proposed
action in the time frame set out in
§1641.9.

§1641.9 Response to notice of pro-
posed debarment.

(a) The IPA shall have 30 days from
receipt of the notice within which to
respond.

(b) The response shall be in writing
and may include information and argu-
ment in opposition to the proposed de-
barment, including any additional spe-
cific information pertaining to the pos-
sible causes for debarment, and infor-
mation and argument in mitigation of
the proposed period of debarment.

(c) The response may request a meet-
ing with the debarring official to per-
mit the IPA to discuss issues of fact or
law relating to the proposed debar-
ment, or to otherwise resolve the pend-
ing matters. Any such meeting shall
take the form that the debarring offi-
cial deems appropriate and shall be
held within 20 days of the response. If
the IPA requests an in person meeting,
it shall be held at LLSC headquarters.

(d) Failure to respond to the notice
shall be deemed an admission of the ex-
istence of the cause(s) for debarment
set forth in the notice and an accept-
ance of the period of debarment. In
such circumstances, without further
proceedings, the debarring official may
enter a final decision stating the period
of debarment.

§1641.10 Additional proceedings as to
disputed material facts.

(a) In actions not based upon a con-
viction or civil judgment under §1641.7
(d) or (e), if the debarring official finds
that the IPA’s submission raises a gen-
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uine dispute of material fact, the IPA
shall be afforded an opportunity to ap-
pear (with counsel, if desired), submit
documentary evidence, present wit-
nesses, and confront any witnesses the
OIG presents. If the debarring official
finds that the IPA’s submission does
not raise a genuine issue of material
fact, additional proceedings will not be
provided. In such case, the hearing
shall be held entirely by written sub-
missions, except that a meeting may be
held under §1641.9(c).

(b) If the debarring official deter-
mines additional proceedings to be
warranted, OIG shall notify the IPA.
Such notice shall include notice of the
procedures under which such pro-
ceedings shall be conducted.

(c) A transcribed record of any addi-
tional proceedings shall be prepared
and a copy shall be made available to
the TPA without cost.

(d) The debarring official may refer
disputed material facts to a fact finder,
who need not be a member of the OIG
staff, for fact finding, analysis and rec-
ommendation.

Subpart C—Suspension

§1641.11 Suspension.

(a) TPAs suspended from providing
audit services for all recipients are pro-
hibited from soliciting or entering into
any new contracts for audit services
with recipients for the duration of the
suspension. Recipients shall not know-
ingly award contracts to, extend or
modify existing contracts with, or so-
licit proposals from, such IPAs. Sus-
pended IPAs also are prohibited from
providing audit services to recipients
as agents or representatives of other
IPAs.

(b) IPAs suspended from providing
audit services for one or more specific
recipient(s) are prohibited from solic-
iting or entering into any new con-
tracts for audit services with such re-
cipient(s) for the duration of the period
of suspension as determined pursuant
to this part. The affected recipient(s)
shall not knowingly award contracts
to, extend or modify existing contracts
with, or solicit proposals from, such
IPAs. Suspended IPAs also are prohib-
ited from providing audit services to
the affected recipient(s) as agents or
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representatives of other IPAs, and are
required to provide prior written notice
to the debarring official before pro-
viding such services to other recipi-
ents. Suspended IPAs also must pro-
vide prior written notice of the suspen-
sion to any recipient for which the IPA
provides audit services.

§1641.12 Procedures for suspension.

Before suspending an IPA, the OIG
shall provide the IPA with a show
cause hearing in accordance with the
procedures set out in §§1641.13 through
1641.15. Such hearing shall be held en-
tirely by written submissions, except
that a meeting may be held under
§1641.15(c).

§1641.13 Causes for suspension.

The debarring official may suspend
an IPA in accordance with the proce-
dures set forth in this part upon ade-
quate evidence that:

(a) A cause for debarment under
§1641.7 may exist;

(b) The IPA has been indicted for or
convicted of any offense described in
§1641.7;

(c) The IPA has been found subject to
a civil judgment described in §1641.7(e),
whether the judgment is final or not.

(d) The IPA has been suspended from
contracting with a Federal agency or
entity receiving Federal funds includ-
ing when the IPA has stipulated to the
suspension.

§1641.14 Notice of proposed suspen-
sion.

(a) Before suspending an IPA, OIG
shall send it written notice of cause to
suspend. Such notice shall:

(1) Include a directive to show cause,
signed by the debarring official, which
shall inform the IPA that unless the
IPA responds within 10 days as pro-
vided in §1641.15, a suspension will be
imposed;

(2) Identify the reasons for the pro-
posed suspension sufficient to put the
IPA on notice of the conduct or trans-
action(s) upon which a suspension pro-
ceeding is based;

(3) Identify the regulatory provisions
governing the suspension proceeding;
and

(4) State that, if imposed, the suspen-
sion shall be for a temporary period

§1641.15

pending the completion of an inves-
tigation or other legal or debarment
proceeding.

(b) A copy of the notice also shall be
sent to the affected recipient(s), if any,
who may comment on the proposed ac-
tion in the time frame set out in
§1641.15.

§1641.15 Response to notice of pro-
posed suspension.

(a) The IPA shall have 10 days from
receipt of the notice within which to
respond.

(b) The response shall be in writing
and may include information and argu-
ment in opposition to the proposed sus-
pension, including any additional spe-
cific information pertaining to the pos-
sible causes for suspension, and infor-
mation and argument in mitigation of
the proposed period of suspension.

(c) The response may request a meet-
ing with the OIG official identified in
the notice to permit the IPA to discuss
issues of fact or law relating to the
proposed suspension, or to otherwise
resolve the pending matters.

(1) Any such meeting shall take such
form as the debarring official deems
appropriate and shall be held within 10
days of the response.

(2) No meeting will be held if a law
enforcement official, an investigative
or audit official from another OIG, a
state licensing body or other organiza-
tion with authority over IPAs, or a
governmental agency has advised in
writing that the substantial interest of
a governmental unit would be preju-
diced by such a meeting and the debar-
ring official determines that the sus-
pension is based on the same facts as
the pending legal proceedings ref-
erenced by the law enforcement offi-
cial.

(d) Failure to respond to the notice
shall be deemed an admission of the ex-
istence of the cause(s) for suspension
set forth in the notice and an accept-
ance of the period of suspension. In
such circumstances, the OIG may pro-
ceed to a final decision without further
proceedings.
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Subpart D—Removal

§1641.16 Removal.

Removed IPAs are prohibited from
performing audit services in subse-
quent years under an existing con-
tract(s) with one or more specific re-
cipients. The affected recipient(s) shall
not extend existing contracts with
such IPAs. Removed IPAs also are pro-
hibited from providing audit services
to the affected recipient(s) as agents or
representatives of other IPAs, and are
required to provide prior written notice
to the debarring official before pro-
viding such services to other recipi-
ents. Removed IPAs also must provide
prior written notice of the removal to
any such recipient.

§1641.17 Procedures for removal.

(a) Before removing an IPA, the OIG
shall provide the IPA with a hearing in
accordance with the procedures set out
in §§1641.18 through 1641.21. Such hear-
ing shall be held entirely by written
submissions, except:

(1) Additional proceedings shall be
held under §1641.21 if the debarring offi-
cial finds there is a genuine dispute of
material fact; and/or

(2) A meeting may be held under
§1641.20(c).

(b) A Notice of Proposed Removal
normally will be accompanied by a No-
tice of Proposed Debarment, and the
proceedings may be consolidated.

§1641.18

The debarring official may remove an
IPA from performing audit services in
accordance with the procedures set
forth in this part upon a finding by a
preponderance of the evidence that:

(a) The IPA has failed significantly
to comply with government auditing
standards established by the Comp-
troller General of the United States,
generally accepted auditing standards
and/or OIG audit guidance as stated in
the OIG Audit Guide for Recipients and
Auditors, including the Compliance
Supplement for Audits of LSC Recipi-
ents, and in OIG Audit Bulletins;

(b) The IPA is currently debarred
from contracting with any Federal
agency or entity receiving Federal
funds, including when the IPA has stip-
ulated to such debarment;

Causes for removal.
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(c) The IPA’s license to practice ac-
counting has been revoked, terminated
or suspended by a state licensing body
or other organization with authority
over IPAs;

(d) The IPA has been convicted of
any offense indicating a breach of
trust, dishonesty or lack of integrity,
or conspiracy to commit such an of-
fense, and the conviction is final; or

(e) The IPA has been found subject to
a civil judgment for any action indi-
cating a breach of trust, dishonesty or
lack of integrity, or conspiracy to take
such action, and the judgment is final.

§1641.19 Notice of proposed removal.

(a) Before removing an IPA, the OIG
shall send the IPA written notice of
the proposed removal. The notice shall
be sent in a manner that provides evi-
dence of its receipt and shall:

(1) State that removal is being con-
sidered;

(2) Identify the reasons for the pro-
posed removal sufficient to put the IPA
on notice of the conduct or trans-
action(s) upon which a removal pro-
ceeding is based;

(3) Identify the regulatory provisions
governing the removal proceeding; and

(4) State that removal shall be for
the years remaining on the existing
contract(s) between the IPA and the re-
cipient(s).

(b) A copy of the notice also shall be
sent to the affected recipient(s), if any,
which may comment on the proposed
action in the time frame set out in
§1641.20.

§1641.20 Response to notice of pro-
posed removal.

(a) The IPA shall have 30 days from
receipt of the notice within which to
respond.

(b) The response shall be in writing
and may include information and argu-
ment in opposition to the proposed re-
moval, including any additional spe-
cific information pertaining to the pos-
sible causes for removal.

(c) The response may request a meet-
ing with the debarring official to per-
mit the IPA to discuss issues of fact or
law relating to the proposed removal,
or to otherwise resolve the pending
matters. Any such meeting shall take
the form that the debarring official
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deems appropriate and shall be held
within 20 days of the response. If the
IPA requests an in person meeting, it
shall be held at LLSC headquarters.

(d) Failure to respond to the notice
shall be deemed an admission of the ex-
istence of the cause(s) for removal set
forth in the notice and an acceptance
of the removal. In such circumstances,
without further proceedings, the debar-
ring official may enter a final decision
removing the IPA.

§1641.21 Additional proceedings as to
disputed material facts.

(a) In actions not based upon a con-
viction or <civil judgment under
§1641.18(d) or (e), if the debarring offi-
cial finds that the IPA’s submission
raises a genuine dispute of material
fact, the IPA shall be afforded an op-
portunity to appear (with counsel, if
desired), submit documentary evi-
dence, present witnesses, and confront
any witnesses the OIG presents. If the
debarring official finds that the IPA’s
submission does not raise a genuine
issue of material fact, additional pro-
ceedings will not be provided. In such
case, the hearing shall be held entirely
by written submissions, except that a
meeting may be held under §1641.20(c).

(b) If the debarring official deter-
mines additional proceedings to be
warranted, OIG shall notify the IPA.
Such notice shall include notice of the
procedures under which such pro-
ceedings shall be conducted.

(c) A transcribed record of any addi-
tional proceedings shall be prepared
and a copy shall be made available to
the IPA without cost.

(d) The debarring official may refer
disputed material facts to a fact finder,
who need not be a member of the OIG
staff, for fact finding, analysis and rec-
ommendation.

Subpart E—Decisions

§1641.22 Decisions of debarring offi-
cial.

(a) Standard of proof. (1) A debarment
or removal must be based on a finding
that the cause or causes for debarment
or removal are established by a prepon-
derance of the evidence in the adminis-
trative record of the case.

§1641.22

(2) A suspension must be based on a
finding that the cause or causes are es-
tablished by adequate evidence in the
administrative record of the case.

(b) The administrative record con-
sists of any information, reports, docu-
ments or other evidence identified and
relied upon in the Notice of Proposed
Debarment, the Notice of Proposed
Suspension, or the Notice of Proposed
Removal, together with any relevant
material contained in the IPA’s re-
sponse or submitted by an affected re-
cipient. In the case of debarment or re-
moval, when additional proceedings are
necessary to determine disputed mate-
rial facts, the administrative record
also shall consist of any relevant mate-
rial submitted or presented at such
proceedings.

(c) Failure of the OIG to meet a time
requirement of this part does not pre-
clude the OIG from debarring, sus-
pending or removing an IPA. In ex-
traordinary circumstances, the OIG
may grant an IPA an extension of the
time requirements set out in this part.

(d) Notice of decisions. IPAs shall be
given prompt notice of the debarring
official’s decision. A copy of the deci-
sion also will be sent to the affected re-
cipient. If the debarring official debars,
suspends or removes an IPA, the deci-
sion shall:

(1) Set forth the finding(s) upon
which the decision is based;

(2) Set forth the effect of the debar-
ment, suspension or removal action
and the effective dates of the action;

(3) Refer the IPA to its procedural
rights of appeal and reconsideration
under §1641.24; and

(4) Inform the IPA that a copy of the
debarring official’s decision will be a
public document and the fact of debar-
ment, suspension or removal will be a
matter of public record.

(e) If the debarring official decides
that a debarment, suspension, or re-
moval is not warranted, the Notice
may be withdrawn or the proceeding
may be otherwise terminated.

(f) If the debarring official deems it
appropriate, the debarring official
may, at any time, settle by agreement
with the IPA a debarment, suspension,
or removal action. Such a negotiated
settlement may include the imposition
of appropriate conditions on the IPA.
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§1641.23 Exceptions to
suspension and removal.

Exceptions to the effects of debar-
ment, suspension or removal may be
available in unique circumstances,
when there are compelling reasons to
use a particular IPA for a specific task.
Requests for such exceptions may be
submitted only by the recipient requir-
ing audit services. The Inspector Gen-
eral may except a contract from the ef-
fects of debarment, suspension or re-
moval upon a written determination
that a compelling reason exists for
using the IPA in the particular in-
stance.

§1641.24 Appeal and reconsideration
of debarring official decisions.

(a) Appeal and reconsideration gen-
erally. A debarred, suspended or re-
moved IPA may submit the debarring
official’s decision for appeal or recon-
sideration in accordance with this sec-
tion. Within 60 days, IPAs shall be
given notice of decisions on appeal and
reconsideration. The relief, if any,
granted upon appeal or reconsideration
shall be limited to the relief stated in
the decision on the appeal or reconsid-
eration.

(b) Appeal. (1) A debarred, suspended
or removed IPA may appeal the deci-
sion to the Inspector General, who may
uphold, reverse or modify the debarring
official’s decision.

(2) The appeal shall be filed in writ-
ing:

(i) By a debarred or removed IPA,
within 30 days of receipt of the deci-
sion;

(ii) By a suspended IPA, within 15
days of receipt of the decision.

(3) The Inspector General, at his or
her discretion and after determining
that a compelling reason exists, may
stay the effect of the debarment, sus-
pension or removal pending conclusion
of his or her review of the matter.

(c) Reconsideration. (1) A debarred,
suspended or removed IPA may submit
a request to the debarring official to
reconsider the debarment, suspension
or removal decision, reduce the period
of debarment or removal, or terminate
the suspension.

(2) Such requests shall be in writing
and supported by documentation that
the requested action is justified by:

debarment,
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(i) In the case of suspension, reversal
of the conviction or civil judgment
upon which the suspension was based;

(ii) Newly discovered material evi-
dence;

(iii) Bona fide change in ownership or
management;

(iv) Elimination of other causes for
which the debarment, suspension or re-
moval was imposed; or

(v) Other reasons the debarring offi-
cial deems appropriate.

(3) A request for reconsideration of a
suspension which was based a convic-
tion, civil judgment, or sanction that
has been reversed may be filed at any
time.

(4) Requests for reconsideration
based on other grounds may only be
filed during the period commencing 60
days after the debarring official’s deci-
sion imposing the debarment or sus-
pension. Only one such request may be
filed in any twelve month period.

(5) The debarring official’s decision
on a request for reconsideration is sub-
ject to the appeal procedure set forth
in paragraph (b) of this section.

PART 1642 [RESERVED]

PART 1643—RESTRICTION ON AS-
SISTED SUICIDE, EUTHANASIA,
AND MERCY KILLING

Sec.

1643.1
1643.2
1643.3
1643.4
1643.5

AUTHORITY:
2996f(b)(11).

SOURCE: 62 FR 67749, Dec. 30, 1997, unless
otherwise noted.

Purpose.

Definitions.

Prohibition.

Applicability.

Recipient policies and recordkeeping.

Pub. L. 105-12; 42 U.S.C.

§1643.1 Purpose.

This part is intended to ensure that
recipients do not use any LSC funds for
any assisted suicide, euthanasia or
mercy Killing activities prohibited by
this part.

§1643.2 Definitions.

(a) Assisted suicide means the provi-
sion of any means to another person
with the intent of enabling or assisting
that person to commit suicide.
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(b) Euthanasia (or mercy killing) is the
use of active means by one person to
cause the death of another person for
reasons assumed to be merciful, regard-
less of whether the person killed con-
sents to be killed.

(c) Suicide means the act or instance
of taking one’s own life voluntarily and
intentionally.

§1643.3 Prohibition.

No recipient may use LSC funds to
assist in, support, or fund any activity
or service which has a purpose of as-
sisting in, or to bring suit or provide
any other form of legal assistance for
the purpose of:

(a) Securing or funding any item,
benefit, program, or service furnished
for the purpose of causing, or the pur-
pose of assisting in causing, the sui-
cide, euthanasia, or mercy killing of
any individual;

(b) Compelling any person, institu-
tion, or governmental entity to provide
or fund any item, benefit, program, or
service for such purpose; or

(c) Asserting or advocating a legal
right to cause, or to assist in causing,
the suicide, euthanasia, or mercy kill-
ing of any individual.

§1643.4 Applicability.

(a) Nothing in §1643.3 shall be inter-
preted to apply to:

(1) The withholding or withdrawing
of medical treatment or medical care;

(2) The withholding or withdrawing
of nutrition or hydration;

(3) Abortion;

(4) The use of items, goods, benefits,
or services furnished for purposes relat-
ing to the alleviation of pain or dis-
comfort even if they may increase the
risk of death, unless they are furnished
for the purpose of causing or assisting
in causing death; or

(5) The provision of factual informa-
tion regarding applicable law on as-
sisted suicide, euthanasia and mercy
killing. Nor shall §1643.3 be interpreted
as limiting or interfering with the op-
eration of any other statute or regula-
tion governing the activities listed in
this paragraph.

(b) This part does not apply to activi-
ties funded with a recipient’s non-LSC
funds.

§1644.3

§1643.5 Recipient policies and record-
keeping.

The recipient shall adopt written
policies to guide its staff in complying
with this part and shall maintain
records sufficient to document the re-
cipient’s compliance with this part.

PART 1644—DISCLOSURE OF CASE
INFORMATION

Sec.

1644.1
1644.2
1644.3

Purpose.

Definitions.

Applicability.

1644.4 Case disclosure requirement.
1644.5 Recipient policies and procedures.

AUTHORITY: Pub. L. 105-119, 111 Stat. 2440,
Sec. 505; Pub. L. 104-134, 110 Stat. 1321; 42
U.S.C. 2996g(a).

SOURCE: 63 FR 33254, June 18, 1994, unless
otherwise noted.

§1644.1 Purpose.

The purpose of this rule is to ensure
that recipients disclose to the public
and to the Corporation certain infor-
mation on cases filed in court by their
attorneys.

§1644.2 Definitions.

For the purposes of this part:

(a) To disclose the cause of action
means to provide a sufficient descrip-
tion of the case to indicate the type r
principal nature of the case.

(b) Recipient means any entity receiv-
ing funds from the Corporation pursu-
ant to a grant or contract under sec-
tion 1006(a)(1)(A) of the Act.

(c) Attorney means any full-time or
part-time attorney employed by the re-
cipient as a regular or contract em-
ployee.

§1644.3 Applicability.

(a) The case disclosure requirements
of this part apply:

(1) To actions filed on behalf of plain-
tiffs or petitioners who are clients of a
recipient;

(2) Only to the original filing of a
case, except for appeals filed in appel-
late courts by a recipient if the recipi-
ent was not the attorney of record in
the case below and the recipient’s cli-
ent is the appellant;

(3) To a request filed on behalf of a
client of the recipient in a court of
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competent jurisdiction for judicial re-
view of an administrative action; and

(4) To cases filed pursuant to sub-
grants under 45 CFR part 1627 for the
direct representation of eligible -cli-
ents, except for subgrants for private
attorney involvement activities under
part 1614 of this chapter.

(b) This part does not apply to any
cases filed by private attorneys as part
of a recipient’s private attorney in-
volvement activities pursuant to part
1614 of this chapter.

§1644.4 Case disclosure requirement.

(a) For each case filed in court by its
attorneys on behalf of a client of the
recipient after January 1, 1998, a recipi-
ent shall disclose, in accordance with
the requirements of this part, the fol-
lowing information:

(1) The name and full address of each
party to a case, unless:

(i) the information is protected by an
order or rule of court or by State or
Federal law; or

(ii) the recipient’s attorney reason-
ably believes that revealing such infor-
mation would put the client of the re-
cipient at risk of physical harm;

(2) The cause of action;

45 CFR Ch. XVI (10-1-24 Edition)

(3) The name and full address of the
court where the case is filed; and

(4) The case number assigned to the
case by the court.

(b) Recipients shall provide the infor-
mation required in paragraph (a) of
this section to the Corporation in semi-
annual reports in the manner specified
by the Corporation. Recipients may file
such reports on behalf of their sub-
recipients for cases that are filed under
subgrants. Reports filed with the Cor-
poration will be made available by the
Corporation to the public upon request
pursuant to the Freedom of Informa-
tion Act, 5 U.S.C. 552.

(c) Upon request, a recipient shall
make the information required in para-
graph (a) of this section available in
written form to any person. Recipients
may charge a reasonable fee for mail-
ing and copying documents.

§1644.5 Recipient policies and proce-
dures.

Each recipient shall adopt written
policies and procedures to implement
the requirements of this part.

PARTS 1645-1699 [RESERVED]
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