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those operations or activities, includ-
ing:

(i) How the contents of the records
are meaningfully informative;

(ii) The logical connection between
the content of the records and the op-
erations or activities;

(iii) How disclosure will contribute to
the understanding of a reasonably
broad audience of persons interested in
the subject, as opposed to your indi-
vidual understanding;

(iv) Your identity, vocation, quali-
fications, and expertise regarding the
requested information and information
that explains how you plan to disclose
the information in a manner that will
be informative to the understanding of
a reasonably broad audience of persons
interested in the subject, as opposed to
your individual understanding; and

(v) Your ability and intent to dis-
seminate the information to a reason-
ably broad audience of persons inter-
ested in the subject (for example, how
and to whom do you intend to dissemi-
nate the information). If we have cat-
egorized you as a representative of the
news media under §2105.36, we will pre-
sume you have this ability and intent.

(3) How disclosure is likely to signifi-
cantly contribute to the understanding
of a reasonably broad audience of per-
sons interested in the subject, as op-
posed to your individual under-
standing, including:

(i) Whether the information being re-
quested is new;

(ii) Whether the information would
confirm or clarify data that has been
released previously;

(iii) How disclosure will increase the
level of public understanding of the op-
erations or activities of the Agency
that existed prior to disclosure; and

(iv) Whether the information is al-
ready publicly available. If the Govern-
ment previously has published the in-
formation you are seeking or it is rou-
tinely available to the public in a li-
brary, reading room, through the inter-
net, or as part of the administrative
record for a particular issue, it is less
likely that there will be a significant
contribution from release.

(4) How the public’s understanding of
the subject in question will be en-
hanced to a significant extent by the
disclosure.

§2105.47

(b) In deciding whether the fee waiver
meets the requirements in
§2105.43(a)(2), the Agency will consider
any commercial interest of yours that
would be furthered by the requested
disclosure.

(1) You are encouraged to provide ex-
planatory information regarding this
consideration.

(2) The Agency will not find that dis-
closing the requested information will
be primarily in your commercial inter-
est where the public interest is greater
than any identified commercial inter-
est in disclosure.

(3) If you do have a commercial inter-
est that would be furthered by disclo-
sure, explain how the public interest in
disclosure would be greater than any
commercial interest you or your orga-
nization may have in the documents.

(i) Your identity, vocation, and in-
tended use of the requested records are
all factors to be considered in deter-
mining whether disclosure would be
primarily in your commercial interest.

(ii) If you are a representative of a
news media organization seeking infor-
mation as part of the news gathering
process, we will presume that the pub-
lic interest outweighs your commercial
interest.

(iii) If you represent a business/cor-
poration/association or you are an at-
torney representing such an organiza-
tion, we will presume that your com-
mercial interest outweighs the public
interest unless you demonstrate other-
wise.

§2105.47 When will you be notified of
anticipated fees?

(a) The Agency will notify you under
this section unless:

(1) The anticipated fee is less than $50
(see §2105.35(2));

(2) You have been granted a full fee
waiver; or

(3) You have previously agreed to pay
all the fees associated with the request.

(b) If none of the exceptions in para-
graph (a) of this section apply, the
Agency will:

(1) Promptly notify you of the esti-
mated costs for search, review, and/or
duplication;

(2) Ask you to provide written assur-
ance within 20 workdays that you will
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§2105.48

pay all fees or fees up to a designated
amount;

(3) Notify you that it will not be able
to comply with your FOIA request un-
less you provide the written assurance
requested; and

(4) Give you an opportunity to reduce
the fee by modifying the request.

(c) If the Agency does not receive
your written response containing the
additional information that resolves
any fee issues, in accordance with para-
graphs (b)(2) and/or (4) of this section,
within 20 workdays after the Agency
has requested it, the Agency will pre-
sume that you are no longer interested
in the records and will close the file on
the request.

(d) After the Agency begins proc-
essing a request, if it finds that the ac-
tual cost will exceed the amount you
previously agreed to pay, the Agency
will:

(1) Stop processing the request;

(2) Promptly notify you of the higher
amount and ask you to provide written
assurance of payment; and

(3) Notify you that it will not be able
to fully comply with your FOIA re-
quest unless you provide the written
assurance requested; and

(4) Give you an opportunity to reduce
the fee by modifying the request.

(e) If you wish to modify your re-
quest in an effort to reduce fees, the
Agency’s FOIA Officer or Public Liai-
son can assist you.

§2105.48 When will the Agency require
advance payment?

(a) The Agency may require advance
payment before starting further work
when it finds the estimated fee is over
$250.

(1) When the Agency determines or
estimates that a total fee to be charged
under this section will exceed $250.00, it
may require that you make an advance
payment up to the amount of the en-
tire anticipated fee before beginning to
process the request. The Agency may
elect to process the request prior to
collecting fees when it receives a satis-
factory assurance of full payment from
a requester with a history of prompt
payment.

(2) If you have previously failed to
pay a properly charged FOIA fee within
30 calendar days of the billing date, the
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Agency may require that you pay the
full amount due, plus any applicable
interest on that prior request. The
Agency may require that you make an
advance payment of the full amount of
any anticipated fee before it begins to
process a new request or continues to
process a pending request or any pend-
ing appeal.

(b) If the Agency believes that you
did not pay a previous FOIA fee within
30 calendar days of the date of billing,
the Agency will require you to either:

(1) Demonstrate you paid prior fee
within 30 calendar days of the date of
billing; or

(2) Pay any unpaid amount of the
previous fee, plus any applicable inter-
est penalties (see §2105.51), and pay in
advance the estimated fee for the new
request.

(c) When the Agency notifies you
that an advance payment is due under
paragraph (a) of this section, it will
give you an opportunity to reduce the
fee by modifying the request.

(d) Your payment of the funds you
owe the Agency for work it has already
completed before records are sent to
you is not an advance payment under
paragraph (a) of this section.

(e) If the Agency requires advance
payment, it will start further work
only after receiving the advance pay-
ment. It will also notify you that it
will not be able to comply with your
FOIA request unless you provide the
advance payment. Unless you pay the
advance payment within 20 workdays
after the date of the Agency’s fee let-
ter, the Agency will presume that you
are no longer interested and will close
the file on the request.

§2105.49 What if the Agency needs
clarification about fee issues?

If your FOIA request does not con-
tain sufficient information for the
Agency to determine your proper fee
category or leaves another fee issue un-
clear, the Agency may ask you to pro-
vide additional clarification. If it does
so, the Agency will notify you that it
will not be able to comply with your
FOIA request unless you provide the
clarification requested.
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