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§1635.5

as salaries and wages claimed for reim-
bursement from Federal awards.

(d) Recipients may establish the in-
crements of time for which employees
must record their activities (e.g., .25
hours, one-sixth of an hour). LLSC rec-
ommends that recipients require em-
ployees to record their time in incre-
ments no greater than one quarter of
an hour.

(e)(1) Any recipient employee subject
to this part who works part-time for
the recipient and part-time for an orga-
nization that engages in restricted ac-
tivities shall certify in writing that the
employee has not engaged in restricted
activity during any time for which the
employee was compensated by the re-
cipient or has not used recipient re-
sources to carry out restricted activi-
ties.

(2) The certification requirement
does not apply to a de minimis action
related to a restricted activity. Actions
consistent with the de minimis standard
are those that meet all or most of the
following criteria: Actions that are of
little substance; require little time; are
not initiated by the part-time em-
ployee; and, for the most part, are un-
avoidable. Employees shall make the
required certification on a quarterly
basis using a form determined by LSC.

§1635.5 Who outside the recipient has
access to these records?

Recipients must make time records
required by this section available for
examination by auditors and represent-
atives of LLSC, and by any other person
or entity statutorily entitled to access
to such records. LSC shall not disclose
any time record except to a Federal,
State, or local law enforcement official
or to an official of an appropriate bar
association to enable such bar associa-
tion official to investigate of an al-
leged violation of the rules of profes-
sional conduct.

PART 1636—CLIENT IDENTITY AND
STATEMENT OF FACTS

Sec.

1636.1 Purpose.

1636.2 Requirements.

1636.3 Access to written statements.

1636.4 Applicability.

1636.5 Recipient policies, procedures and
recordkeeping.

45 CFR Ch. XVI (10-1-24 Edition)

AUTHORITY: Pub. L. 104-208, 110 Stat. 3009;
Pub. L. 104-134, 110 Stat. 1321.

SOURCE: 62 FR 19420, Apr. 21, 1997, unless
otherwise noted.

§1636.1 Purpose.

The purpose of this rule is to ensure
that, when an LSC recipient files a
complaint in a court of law or other-
wise initiates or participates in litiga-
tion against a defendant or engages in
pre-complaint settlement negotiations,
the recipient identifies the plaintiff it
represents to the defendant and en-
sures that the plaintiff has a colorable
claim.

§1636.2 Requirements.

(a) When a recipient files a complaint
in a court of law or otherwise initiates
or participates in litigation against a
defendant, or before a recipient en-
gages in pre-complaint settlement ne-
gotiations with a prospective defendant
on behalf of a client who has author-
ized it to file suit in the event that the
settlement negotiations are unsuccess-
ful, it shall:

(1) Identify each plaintiff it rep-
resents by name in any complaint it
files, or in a separate notice provided
to the defendant against whom the
complaint is filed where disclosure in
the complaint would be contrary to law
or court rules or practice, and identify
each plaintiff it represents to prospec-
tive defendants in pre-litigation settle-
ment negotiations, unless a court of
competent jurisdiction has entered an
order protecting the client from such
disclosure based on a finding, after no-
tice and an opportunity for a hearing
on the matter, of probable, serious
harm to the plaintiff if the disclosure
is not prevented; and

(2) Prepare a dated written statement
signed by each plaintiff it represents,
enumerating the particular facts sup-
porting the complaint, insofar as they
are known to the plaintiff when the
statement is signed.

(b) The statement of facts must be
written in English and, if necessary, in
a language other than English that the
plaintiff understands.

(¢) In the event of an emergency,
where the recipient reasonably believes
that delay is likely to cause harm to a
significant safety, property or liberty
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interest of the client, the recipient
may proceed with the litigation or ne-
gotiation without a signed statement
of facts, provided that the statement is
prepared and signed as soon as possible
thereafter.

§1636.3 Access to written statements.

(a) Written statements of facts pre-
pared in accordance with this part are
to be kept on file by the recipient and
made available to the Corporation or
to any Federal department or agency
auditing or monitoring the activities of
the recipient or to any auditor or mon-
itor receiving Federal funds to audit or
monitor on behalf of a Federal depart-
ment or agency or on behalf of the Cor-
poration.

(b) This part does not give any person
or party other than those listed in
paragraph (a) of this section any right
of access to the plaintiff’s written
statement of facts, either in the law-
suit or through any other procedure.
Access to the statement of facts by
such other persons or parties is gov-
erned by applicable law and the dis-
covery rules of the court in which the
action is brought.

§1636.4 Applicability.

This part applies to cases for which
private attorneys are compensated by
the recipient as well as to those cases
initiated by the recipient’s staff.

§1636.5 Recipient policies, procedures
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.
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§1637.1 Purpose.

This part is intended to ensure that
recipients do not participate in any
civil litigation on behalf of persons in-
carcerated in Federal, State or local
prisons.

§1637.2 Definitions.

(a) Incarcerated means the involun-
tary physical restraint of a person who
has been arrested for or convicted of a
crime.

(b) Federal, State or local prison means
any penal facility maintained under
governmental authority.

§1637.3 Prohibition.

A recipient may not participate in
any civil litigation on behalf of a per-
son who is incarcerated in a Federal,
State or local prison, whether as a
plaintiff or as a defendant, nor may a
recipient participate on behalf of such
an incarcerated person in any adminis-
trative proceeding challenging the con-
ditions of incarceration.

§1637.4 Change in circumstances.

If, to the knowledge of the recipient,
a client becomes incarcerated after
litigation has commenced, the recipi-
ent must use its best efforts to with-
draw promptly from the litigation, un-
less the period of incarceration is an-
ticipated to be brief and the litigation
is likely to continue beyond the period
of incarceration.

§1637.5 Recipient policies, procedures
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.
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