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CFR part 1336 which governs the con-
duct of appeals under § 810(b). For addi-
tional information on the appeals proc-
ess see 45 CFR 1336.35. (Statutory au-
thority: Sections 810(b) of the Native 
American Programs Act of 1974, as 
amended, 42 U.S.C. 2991h(b).) 

[61 FR 42821, Aug. 19, 1996] 

§ 1336.35 Appeal of ineligibility. 

The following steps apply when seek-
ing an appeal on a finding of ineligi-
bility for funding: 

(a) An applicant, which has had its 
application rejected either because it 
has been found ineligible or because 
the activities it proposes are ineligible 
for funding by the Commissioner of 
ANA, may appeal the Commissioner’s 
ruling to the HHS Departmental Ap-
peals Board, in writing, within 30 days 
following receipt of ineligibility notifi-
cation. 

(b) The appeal must clearly identify 
the issue(s) in dispute and contain a 
statement of the applicant’s position 
on such issue(s) along with pertinent 
facts and reasons in support of the po-
sition. 

(c) Upon receipt of appeal for recon-
sideration of a rejected application or 
activities proposed by an applicant, the 
Departmental Appeals Board will no-
tify the applicant by certified mail 
that the appeal has been received. 

(d) The applicant’s request for recon-
sideration will be reviewed by the De-
partmental Appeals Board in accord-
ance with 45 CFR part 16, except as 
otherwise provided in this part. 

(e) The Commissioner shall have 45 
days to respond to the applicant’s sub-
mission under paragraph (a) of this sec-
tion. 

(f) The applicant shall have 20 days 
to respond to the Commissioner’s sub-
mission and the parties may be re-
quested to submit additional informa-
tion within a specified time period be-
fore closing the record in the appeal. 

(g) The Departmental Appeals Board 
will review the record in the appeal and 
provide a final written decision within 
30 days following the closing of the 
record, unless the Board determines for 
good reason that a decision cannot be 
issued within this time period and so 
notifies the parties. 

(h) If the Departmental Appeals 
Board determines that the applicant is 
eligible or that the activities proposed 
by the applicant are eligible for fund-
ing, such eligibility shall not be effec-
tive until the next cycle of grant pro-
posals are considered by the Adminis-
tration for Native Americans. (Statu-
tory authority: Sections 810(b) of the 
Native American Programs Act of 1974, 
as amended, 42 U.S.C. 2991h(b).) 

[61 FR 42822, Aug. 19, 1996] 

Subpart D—Evaluation 
§ 1336.40 General. 

Progress reports and continuation 
applications must contain sufficient 
information for ANA to determine the 
extent to which the recipient meets 
ANA project evaluation standards. Suf-
ficient information means information 
adequate to enable ANA to compare 
the recipient’s accomplishments with 
the goals and activities of the approved 
work plan and with ANA project eval-
uation criteria. 

(Approved by the Office of Management and 
Budget under control numbers 0980–0155 and 
0980–0144) 

Subpart E—Financial Assistance 
Provisions 

§ 1336.50 Financial and administrative 
requirements. 

(a) General. The following HHS regu-
lations apply to all grants awarded 
under this part: 

45 CFR Part 16 Department grant 
appeals process. 

45 CFR Part 46 Protection of human 
subjects. 

45 CFR part 75—Uniform Administra-
tive Requirements, Cost Principles, 
and Audit Requirements for HHS 
Awards 

45 CFR Part 80 Nondiscrimination 
under programs receiving Federal as-
sistance through the Department of 
Health and Human Services—Effec-
tuation of title VI of the Civil Rights 
Act of 1964. 

45 CFR Part 81 Practice and proce-
dure for hearing under part 80. 

45 CFR Part 84 Nondiscrimination 
on the basis of handicap in federally as-
sisted programs. 
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45 CFR Part 86 Nondiscrimination 
on the basis of sex in education pro-
grams and activities receiving or bene-
fiting from Federal financial assist-
ance. 

45 CFR Part 91 Nondiscrimination 
on the basis of age in programs or ac-
tivities receiving Federal financial as-
sistance from HHS. 

(b) Cost sharing or matching—(1) Pol-
icy. Recipients of financial assistance 
under sections 803, 804, and 805 of the 
Act are required to provide a matching 
share of 20 percent of the approved cost 
of the assisted project. 
This requirement may be waived in ac-
cordance with the criteria in 
§ 1336.50(b)(3). The matching share re-
quirement may be met using either 
cash or in-kind contributions. 

(2) Application. If an applicant or re-
cipient wishes to request a waiver of 
the requirement for a 20 percent non- 
Federal matching share, the following 
conditions must be met: 

(i) If an applicant for an initial award 
or an applicant for a non-competing 
continuation award anticipates that it 
will be unable to meet the cost-sharing 
or matching requirement, the appli-
cant may request a waiver of the 20 
percent non-Federal matching share. It 
must include with its application for 
funding, the submission of a revised 
SF424A, a written justification that 
clearly explains why the applicant can-
not provide the matching share includ-
ing the amount of non-Federal share to 
be waived, and how it meets the cri-
teria indicated in paragraph (b)(3) of 
this section. For an applicant for an 
initial award, or an applicant seeking a 
non-competing continuation award, a 
request for a waiver must be submitted 
at the time of the initial application or 
non-competing continuation (NCC) ap-
plication. 

(ii) If a recipient is unable to con-
tribute part or all of the required non- 
Federal matching share during a budg-
et period due to an emergency situa-
tion such as a natural disaster, man- 
made disaster, act of terrorism, public 
health emergency, or other qualifying 
event, the recipient may request a 
waiver of all or part of the requirement 
for a 20 percent non-Federal matching 
share specified under paragraph (b)(1) 
of this section. Any requests for an 

emergency waiver may be submitted at 
any time during a budget period as 
soon as the adverse effect is known to 
the recipient and must be submitted in 
accordance with the requirements spec-
ified in paragraph (b)(3) of this section. 

(3) Criteria. Both of the following cri-
teria must be met for an applicant or 
recipient to be eligible for a waiver of 
the non-Federal matching require-
ment: 

(i) Applicant or recipient lacks the 
available resources to meet part or all 
of the non-Federal matching require-
ment. This must be documented by an 
institutional audit if available, or a 
full disclosure of applicant’s or recipi-
ent’s total assets and liabilities. 

(ii) Applicants or recipients can doc-
ument that reasonable efforts to obtain 
cash or in-kind contributions for the 
purposes of the project from third par-
ties have been unsuccessful, including 
evidence and the results of such at-
tempts. Evidence of such efforts can in-
clude letters from possible sources of 
funding or any relevant correspond-
ence, indicating that the requested re-
sources are not available for that 
project. The requests must be appro-
priate to the source in terms of project 
purpose, applicant eligibility, and rea-
sonableness of the request. 

(4) Approval. For a waiver to be ap-
proved, ANA must determine that it 
will not prevent the award of other 
grants at levels it believes are desir-
able for the purposes of the program. 
Waiver of all or part of the non-Federal 
share shall apply only to the budget pe-
riod for which application was made. 

(c) Maintenance of effort. (1) Applica-
tions for financial assistance under 
this Part must include either a state-
ment of compliance with the mainte-
nance of effort requirement contained 
in section 803(c) of the Act, or a request 
for a waiver, in accordance with cri-
teria established in this paragraph. 

(2) To be eligible for a waiver of the 
maintenance of effort requirement, the 
applicant must demonstrate to ANA 
that the organization whose funds pre-
viously supported the project discon-
tinued its support: 

(i) As a result of funding limitations; 
and 
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(ii) Not as a result of an adverse eval-
uation of the project’s purpose or the 
manner in which it was conducted; and 

(iii) Not because it was anticipated 
that Federal funds would replace the 
original source of project funding. 

(3) In addition, the applicant must 
demonstrate in the request for a waiver 
that the maintenance of effort require-
ment would result in insurmountable 
hardship for the recipient or would oth-
erwise be inconsistent with the pur-
poses of this part. 

(d) Delegation of project operations. (1) 
Each subgrant awarded to a delegate 
agency must have specific prior ap-
proval by ANA. Such delegation must 
be formalized by written agreement. 

(2) The agreement must specify the 
activities to be performed by the dele-
gate agency, the time schedule, the 
policies and procedures to be followed, 
the dollar limitations, and the costs al-
lowed. The applicant must submit a 
budget for each delegate agency as part 
of its application. 

(e) Unallowable costs. ANA funds may 
not be used by recipients to purchase 
real property. 

(f) Office of the Chief Executive. The 
costs of salaries and expenses of the Of-
fice of Chief Executive of a federally 
recognized Indian tribal government 
(as defined in § 75.2 of this title ) are al-
lowable, provided that such costs ex-
clude any portion of salaries and ex-
penses of the Office of Chief Executive 
that are a cost of general government 
and provided they are related to a 
project assisted under this part. 

[48 FR 55821, Dec. 15, 1983, as amended at 81 
FR 3022, Jan. 20, 2016; 88 FR 12226, Feb. 27, 
2023] 

§ 1336.51 Project period. 
The Notice of Financial Assistance 

Awarded will specify the period for 
which support is intended, although 
the Department makes funding com-
mitments only for one budget period at 
a time. Financial assistance under sec-
tion 803 of the Act may be ongoing, 
subject to policy decisions and funding 
limitations. 

§ 1336.52 Appeals. 
(a) Right to appeal. Recipients whose 

financial assistance has been suspended 

or terminated, or whose non-competing 
continuation applications for refunding 
have been denied, may appeal such de-
cisions using the procedures described 
in this section. Denial of an application 
for refunding means the refusal to fund 
a non-competing continuation applica-
tion for a budget period within a pre-
viously approved project period. 

(b) Suspension, termination, and denial 
of funding. Procedures for and defini-
tions of suspension and termination of 
financial assistance are published in 45 
CFR 75.371 through 75.380. Appeals from 
a denial of refunding will be treated 
the same procedurally as appeals to 
termination of financial assistance. 
The term ‘‘denial of refunding’’ does 
not include policy decisions to elimi-
nate one or more activities of an ap-
proved project. A decision not to fund 
an application at the end of the 
recipients’s project period is not a ‘‘de-
nial of refunding’’ and is not subject to 
appeal. 

(c) Hearings. (1) A recipient shall be 
given an initial written notice at least 
thirty (30) days prior to the suspension 
or termination of financial assistance 
except in emergency situations, which 
occur when Federal property is in im-
minent danger of dissipation, or when 
life, health, or safety is endangered. 
During this period of time, the recipi-
ent has the opportunity to show cause 
to ANA why such action should not be 
taken. 

(2) A recipient who has received final 
written notice of termination or denial 
of refunding, or whose financial assist-
ance will be suspended for more than 30 
days, or who has other appealable dis-
putes with ANA as provided by 45 CFR 
part 16 may request review by the De-
partmental Grant Appeals Board under 
the provisions of 45 CFR part 16. 

(3) If a recipient appeals a suspension 
of more than 30 days which subse-
quently results in termination of finan-
cial assistance, both actions may be 
considered simultaneously by the De-
partmental Grant Appeals Board. 

[48 FR 55821, Dec. 15, 1983, as amended at 81 
FR 3022, Jan. 20, 2016] 
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