
252 

45 CFR Ch. XIII (10–1–24 Edition) § 1326.23 

Developmental Disabilities, and Uni-
versity Centers for Excellence in De-
velopmental Disabilities Education Re-
search and Service will collaborate 
with each other and with other public 
and private entities. 

§ 1326.23 Non-allowable costs for the 
State Protection and Advocacy Sys-
tem. 

(a) Federal financial participation is 
not allowable for: 

(1) Costs incurred for activities on be-
half of individuals with developmental 
disabilities to solve problems not di-
rectly related to their disabilities and 
which are faced by the general popu-
lace. Such activities include but are 
not limited to: Preparation of wills, di-
vorce decrees, and real estate pro-
ceedings. Allowable costs in such cases 
would include the Protection and Ad-
vocacy System providing disability-re-
lated technical assistance information 
and referral to appropriate programs 
and services; and 

(2) Costs not allowed under other ap-
plicable statutes, Departmental regula-
tions and issuances of the Office of 
Management and Budget. 

(b) Attorneys’ fees are considered 
program income pursuant to 45 CFR 
part 75 and must be added to the funds 
committed to the program and used to 
further the objectives of the program. 
This requirement shall apply to all at-
torneys’ fees, including those earned by 
contractors and those received after 
the project period in which they were 
earned. 

§ 1326.24 Allowable litigation costs. 

Allotments may be used to pay the 
otherwise allowable costs incurred by a 
Protection and Advocacy System in 
bringing lawsuits in its own right to 
redress incidents of abuse or neglect, 
discrimination and other rights viola-
tions impacting the ability of individ-
uals with developmental disabilities to 
obtain access to records and when it 
appears on behalf of named plaintiffs 
or a class of plaintiff for such purposes. 

Subpart C—Access to Records, 
Service Providers, and Individ-
uals With Developmental Dis-
abilities 

§ 1326.25 Access to records. 

(a) Pursuant to sections 143(a)(2), 
(A)(i), (B), (I), and (J) of the Act, and 
subject to the provisions of this sec-
tion, a Protection and Advocacy (P&A) 
System, and all of its authorized 
agents, shall have access to the records 
of individuals with developmental dis-
abilities under the following cir-
cumstances: 

(1) If authorized by an individual who 
is a client of the system, or who has re-
quested assistance from the system, or 
by such individual’s legal guardian, 
conservator or other legal representa-
tive. 

(2) In the case of an individual to 
whom all of the following conditions 
apply: 

(i) The individual, due to his or her 
mental or physical condition, is unable 
to authorize the system to have access; 

(ii) The individual does not have a 
legal guardian, conservator or other 
legal representative, or the individual’s 
guardian is the State (or one of its po-
litical subdivisions); and 

(iii) The individual has been the sub-
ject of a complaint to the P&A system, 
or the P&A system has probable cause 
(which can be the result of monitoring 
or other activities including media re-
ports and newspaper articles) to believe 
that such individual has been subject 
to abuse and neglect. 

(3) In the case of an individual, who 
has a legal guardian, conservator, or 
other legal representative, about whom 
a complaint has been received by the 
system or, as a result of monitoring or 
other activities, the system has deter-
mined that there is probable cause to 
believe that the individual with devel-
opmental disability has been subject to 
abuse or neglect, whenever the fol-
lowing conditions exist: 

(i) The P&A system has made a good 
faith effort to contact the legal guard-
ian, conservator, or other legal rep-
resentative upon prompt receipt (with-
in the timelines set forth in paragraph 
(c) of this section) of the contact infor-
mation (which is required to include 
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