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his or her designee, will promptly no-
tify the parties of the date and place of
the meeting.

(6) Within 30 days of the informal
meeting under paragraph (e)(b) of this
section, or, if there is no informal
meeting under paragraph (e)(5) of this
section, within 30 days of the submis-
sion under paragraph (e)(3) of this sec-
tion, the Secretary, or his or her des-
ignee, will issue to the parties a final
written decision on whether the redes-
ignation was for good cause as defined
in paragraph (d)(1) of this section. The
Secretary, or his or her designee, will
receive comments on the record from
agencies administering the Federal ad-
vocacy programs that will be directly
affected by the proposed redesignation.
The P&A and the designating official
will have an opportunity to comment
on the submissions of the Federal advo-
cacy programs. The Secretary, or his
or her designee, shall consider the com-
ments of the Federal programs, the
P&A and the designating official in
making his final decision on the ap-
peal.

(f)(1) Within 30 days after the redesig-
nation becomes effective under para-
graph (d)(4) of this section, the desig-
nating official must submit an assur-
ance to the Secretary, or his or her
designee, that the newly designated
agency that will administer and oper-
ate the State Protection and Advocacy
System meets the requirements of the
statute and the regulations.

(2) In the event that the agency ad-
ministering and operating the State
Protection and Advocacy System sub-
ject to redesignation does not exercise
its rights to appeal within the period
provided under paragraph (e)(1) of this
section, the designating official must
provide to the Secretary, or his or her
designee, documentation that the agen-
cy was redesignated for good cause.
Such documentation must clearly dem-
onstrate that the Protection and Advo-
cacy agency subject to redesignation
was not redesignated for any actions or
activities which were carried out under
section 143 of the Act, this regulation
or any other Federal advocacy pro-
gram’s legislation or regulations.

§1326.21

§1326.21 Requirements and authority
of the State Protection and Advo-
cacy System.

(a) In order for a State to receive
Federal funding for Protection and Ad-
vocacy activities under this subpart, as
well as for the State Council on Devel-
opmental Disabilities activities (sub-
part D of this part), the Protection and
Advocacy System must meet the re-
quirements of section 143 and 144 of the
Act (42 U.S.C. 15043 and 15044) and that
system must be operational.

(b) Allotments must be used to sup-
plement and not to supplant the level
of non-Federal funds available in the
State for activities under the Act,
which shall include activities on behalf
of individuals with developmental dis-
abilities to remedy abuse, neglect, and
violations of rights as well as informa-
tion and referral activities.

(c) A P&A shall not implement a pol-
icy or practice restricting the remedies
that may be sought on behalf of indi-
viduals with developmental disabilities
or compromising the authority of the
P&A to pursue such remedies through
litigation, legal action or other forms
of advocacy. Under this requirement,
States may not establish a policy or
practice, which requires the P&A to:
Obtain the State’s review or approval
of the P&A’s plans to undertake a par-
ticular advocacy initiative, including
specific litigation (or to pursue litiga-
tion rather than some other remedy or
approach); refrain from representing
individuals with particular types of
concerns or legal claims, or refrain
from otherwise pursuing a particular
course of action designed to remedy a
violation of rights, such as educating
policymakers about the need for modi-
fication or adoption of laws or policies
affecting the rights of individuals with
developmental disabilities; restrict the
manner of the P&A’s investigation in a
way that is inconsistent with the Sys-
tem’s required authority under the DD
Act; or similarly interfere with the
P&A’s exercise of such authority. The
requirements of this paragraph (c)
shall not prevent P&As, including
those functioning as agencies within
State governments, from developing
case or client acceptance criteria as
part of the annual priorities identified
by the P&A as described in §1326.23(c).

249



§1326.22

Clients must be informed at the time
they apply for services of such criteria.

(d) A Protection and Advocacy Sys-
tem shall be free from hiring freezes,
reductions in force, prohibitions on
staff travel, or other policies, imposed
by the State, to the extent that such
policies would impact system program
staff or functions funded with Federal
funds, and would prevent the system
from carrying out its mandates under
the Act.

(e) A Protection and Advocacy Sys-
tem shall have sufficient staff, quali-
fied by training and experience, to
carry out the responsibilities of the
system in accordance with the prior-
ities of the system and requirements of
the Act. These responsibilities include
the investigation of allegations of
abuse, neglect and representations of
individuals with developmental disabil-
ities regarding rights violations.

(f) A Protection and Advocacy Sys-
tem may exercise its authority under
State law where the State authority
exceeds the authority required by the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000. However,
State law must not diminish the re-
quired authority of the Protection and
Advocacy System as set by the Act.

(g) Each Protection and Advocacy
System that is a public system without
a multimember governing or advisory
board must establish an advisory coun-
cil in order to provide a voice for indi-
viduals with developmental disabil-
ities. The Advisory Council shall advise
the Protection and Advocacy System
on program policies and priorities. The
Advisory Council and Governing Board
shall be comprised of a majority of in-
dividuals with disabilities who are eli-
gible for services, have received or are
receiving services, parents, family
members, guardians, advocates, or au-
thorized representatives of such indi-
viduals.

(h) Prior to any Federal review of the
State program, a 30-day notice and an
opportunity for public comment must
be published in the FEDERAL REGISTER.
Reasonable effort shall be made by
AIDD to seek comments through noti-
fication to major disability advocacy
groups, the State Bar, disability law
resources, the State Councils on Devel-
opmental Disabilities, and the Univer-
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sity Centers for Excellence in Develop-
mental Disabilities Education, Re-
search, and Service, for example,
through newsletters and publication of
those organizations. The findings of
public comments may be consolidated
if sufficiently similar issues are raised
and they shall be included in the report
of the onsite visit.

(i) Before the Protection and Advo-
cacy System releases information to
individuals not otherwise authorized to
receive it, the Protection and Advo-
cacy System must obtain written con-
sent from the client requesting assist-
ance or his or her guardian.

(j) Contracts for program operations. (1)
An eligible P&A system may contract
for the operation of part of its program
with another public or private non-
profit organization with demonstrated
experience working with individuals
with developmental disabilities, pro-
vided that:

(i) The eligible P&A system insti-
tutes oversight and monitoring proce-
dures which ensure that any and all
subcontractors will be able to meet all
applicable terms, conditions and obli-
gations of the Federal grant, including
but not limited to the ability to pursue
all forms of litigation under the DD
Act;

(ii) The P&A exercises appropriate
oversight to ensure that the con-
tracting organization meets all appli-
cable responsibilities and standards
which apply to P&As, including but not
limited to, the confidentiality provi-
sions in the DD Act and regulations,
ethical responsibilities, program ac-
countability and quality controls;

(2) Any eligible P&A system should
work cooperatively with existing advo-
cacy agencies and groups and, where
appropriate, consider entering into
contracts for protection and advocacy
services with organizations already
working on behalf of individuals with
developmental disabilities.

[80 FR 44807, July 27, 2015, as amended at 81
FR 35647, June 3, 2016]

§1326.22 Periodic reports: State Pro-
tection and Advocacy System.

(a) By January 1 of each year, each
State Protection and Advocacy System
shall submit to AIDD, an Annual Pro-
gram Performance Report. In order to
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