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§1326.20 Agency designated as the
State Protection and Advocacy Sys-
tem.

(a) The designating official must des-
ignate the State official or public or
private agency to be accountable for
proper use of funds and conduct of the
Protection and Advocacy System.

(b) An agency of the State or private
agency providing direct services, in-
cluding guardianship services, may not
be designated as the agency to admin-
ister the Protection and Advocacy Sys-
tem.

(c) In the event that an entity out-
side of the State government is des-
ignated to carry out the program, the
designating official or entity must as-
sign a responsible State official to re-
ceive, on behalf of the State, notices of
disallowances and compliance actions
as the State is accountable for the
proper and appropriate expenditure of
Federal funds.

(d)(1) Prior to any redesignation of
the agency which administers and op-
erates the State Protection and Advo-
cacy System, the designating official
must give written notice of the inten-
tion to make the redesignation to the
agency currently administering and op-
erating the State Protection and Advo-
cacy System by registered or certified
mail. The notice must indicate that
the proposed redesignation is being
made for good cause. The designating
official also must publish a public no-
tice of the proposed action. The agency
and the public shall have a reasonable
period of time, but not less than 45
days, to respond to the notice.

(2) The public notice must include:

(i) The Federal requirements for the
State Protection and Advocacy System
for individuals with developmental dis-
abilities (section 143 of the Act); and
where applicable, the requirements of
other Federal advocacy programs ad-
ministered by the State Protection and
Advocacy System;

(ii) The goals and function of the
State’s Protection and Advocacy Sys-
tem including the current Statement
of Goals and Priorities;

(iii) The name and address of the
agency currently designated to admin-
ister and operate the State Protection
and Advocacy System, and an indica-
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tion of whether the agency also oper-
ates other Federal advocacy programs;

(iv) A description of the current
agency operating and administering
the Protection and Advocacy System
including, as applicable, descriptions of
other Federal advocacy programs it op-
erates;

(v) A clear and detailed explanation
of the good cause for the proposed re-
designation;

(vi) A statement suggesting that in-
terested persons may wish to write the
current agency operating and admin-
istering the State Protection and Ad-
vocacy System at the address provided
in paragraph (d)(2)(iii) of this section
to obtain a copy of its response to the
notice required by paragraph (d)(1) of
this section. Copies must be in a for-
mat accessible to individuals with dis-
abilities (including plain language),
and language assistance services will
be provided to individuals with limited
English proficiency, such as translated
materials or interpretation, upon re-
quest;

(vii) The name of the new agency pro-
posed to administer and operate the
State Protection and Advocacy System
under the Developmental Disabilities
Program. This agency will be eligible
to administer other Federal advocacy
programs;

(viii) A description of the system
which the new agency would admin-
ister and operate, including a descrip-
tion of all other Federal advocacy pro-
grams the agency would operate;

(ix) The timetable for assumption of
operations by the new agency and the
estimated costs of any transfer and
start-up operations; and

(x) A statement of assurance that the
proposed new designated State Protec-
tion and Advocacy System will con-
tinue to serve existing clients and
cases of the current P&A system or
refer them to other sources of legal ad-
vocacy as appropriate, without disrup-
tion.

(3) The public notice as required by
paragraph (d)(1) of this section, must
be in a format accessible to individuals
with disabilities, and language assist-
ance services will be provided to indi-
viduals with limited English pro-
ficiency, such as translated materials
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or interpretation, upon request to indi-
viduals with developmental disabilities
or their representatives. The desig-
nating official must provide for publi-
cation of the notice of the proposed re-
designation using the State register,
statewide newspapers, public service
announcements on radio and tele-
vision, or any other legally equivalent
process. Copies of the notice must be
made generally available to individuals
with developmental disabilities and
mental illness who live in residential
facilities through posting or some
other means.

(4) After the expiration of the public
comment period required in paragraph
(d)(1) of this section, the designating
official must conduct a public hearing
on the redesignation proposal. After
consideration of all public and agency
comments, the designating official
must give notice of the final decision
to the currently designated agency and
the public through the same means
used under paragraph (d)(3) of this sec-
tion. This notice must include a clear
and detailed explanation of the good
cause finding. If the notice to the cur-
rently designated agency states that
the redesignation will take place, it
also must inform the agency of its
right to appeal this decision to the Sec-
retary, or his or her designee, the au-
thority to hear appeals by the Sec-
retary, or his or her designee, and pro-
vide a summary of the public com-
ments received in regard to the notice
of intent to redesignate and the results
of the public hearing and its responses
to those comments. The redesignation
shall not be effective until 10 working
days after notifying the current agency
that administers and operates the
State Protection and Advocacy System
or, if the agency appeals, until the Sec-
retary, or his or her designee, has con-
sidered the appeal.

(e)(1) Following notification as indi-
cated in paragraph (d)(4) of this sec-
tion, the agency that administers and
operates the State Protection and Ad-
vocacy System which is the subject of
such action, may appeal the redesigna-
tion to the Secretary, or his or her des-
ignee. To do so, the agency that admin-
isters and operates the State Protec-
tion and Advocacy System must sub-
mit an appeal in writing to the Sec-
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retary, or his or her designee, within 20
days of receiving official notification
under paragraph (d)(4) of this section,
with a separate copy sent by registered
of certified mail to the designating of-
ficial who made the decision con-
cerning redesignation.

(2) In the event that the agency sub-
ject to redesignation does exercise its
right to appeal under paragraph (e)(1)
of this section, the designating official
must give public notice of the Sec-
retary’s, or his or her designated per-
son’s, final decision regarding the ap-
peal through the same means utilized
under paragraph (d)(3) of this section
within 10 working days of receipt of the
Secretary’s, or his or her designee’s,
final decision under paragraph (e)(6) of
this section.

(3) The designating official within 10
working days from the receipt of a
copy of the appeal must provide writ-
ten comments to the Secretary, or his
or her designee, (with a copy sent by
registered or certified mail to the Pro-
tection and Advocacy agency appealing
under paragraph (e)(1) of this section),
or withdraw the redesignation. The
comments must include a summary of
the public comments received in regard
to the notice of intent to redesignate
and the results of the public hearing
and its responses to those comments.

(4) In the event that the designating
official withdraws the redesignation
while under appeal pursuant to para-
graph (e)(1) of this section, the desig-
nating official must notify the Sec-
retary, or his or her designee, and the
current agency, and must give public
notice of his or her decision through
the same means utilized under para-
graph (d)(3) of this section.

(5) As part of their submission under
paragraph (e)(1) or (3) of this section,
either party may request, and the Sec-
retary, or his or her designee, may
grant an opportunity for a meeting
with the Secretary, or his or her des-
ignee, at which representatives of both
parties will present their views on the
issues in the appeal. The meeting will
be held within 20 working days of the
submission of written comments by the
designating official under paragraph
(e)(2) of this section. The Secretary, or
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his or her designee, will promptly no-
tify the parties of the date and place of
the meeting.

(6) Within 30 days of the informal
meeting under paragraph (e)(b) of this
section, or, if there is no informal
meeting under paragraph (e)(5) of this
section, within 30 days of the submis-
sion under paragraph (e)(3) of this sec-
tion, the Secretary, or his or her des-
ignee, will issue to the parties a final
written decision on whether the redes-
ignation was for good cause as defined
in paragraph (d)(1) of this section. The
Secretary, or his or her designee, will
receive comments on the record from
agencies administering the Federal ad-
vocacy programs that will be directly
affected by the proposed redesignation.
The P&A and the designating official
will have an opportunity to comment
on the submissions of the Federal advo-
cacy programs. The Secretary, or his
or her designee, shall consider the com-
ments of the Federal programs, the
P&A and the designating official in
making his final decision on the ap-
peal.

(f)(1) Within 30 days after the redesig-
nation becomes effective under para-
graph (d)(4) of this section, the desig-
nating official must submit an assur-
ance to the Secretary, or his or her
designee, that the newly designated
agency that will administer and oper-
ate the State Protection and Advocacy
System meets the requirements of the
statute and the regulations.

(2) In the event that the agency ad-
ministering and operating the State
Protection and Advocacy System sub-
ject to redesignation does not exercise
its rights to appeal within the period
provided under paragraph (e)(1) of this
section, the designating official must
provide to the Secretary, or his or her
designee, documentation that the agen-
cy was redesignated for good cause.
Such documentation must clearly dem-
onstrate that the Protection and Advo-
cacy agency subject to redesignation
was not redesignated for any actions or
activities which were carried out under
section 143 of the Act, this regulation
or any other Federal advocacy pro-
gram’s legislation or regulations.

§1326.21

§1326.21 Requirements and authority
of the State Protection and Advo-
cacy System.

(a) In order for a State to receive
Federal funding for Protection and Ad-
vocacy activities under this subpart, as
well as for the State Council on Devel-
opmental Disabilities activities (sub-
part D of this part), the Protection and
Advocacy System must meet the re-
quirements of section 143 and 144 of the
Act (42 U.S.C. 15043 and 15044) and that
system must be operational.

(b) Allotments must be used to sup-
plement and not to supplant the level
of non-Federal funds available in the
State for activities under the Act,
which shall include activities on behalf
of individuals with developmental dis-
abilities to remedy abuse, neglect, and
violations of rights as well as informa-
tion and referral activities.

(c) A P&A shall not implement a pol-
icy or practice restricting the remedies
that may be sought on behalf of indi-
viduals with developmental disabilities
or compromising the authority of the
P&A to pursue such remedies through
litigation, legal action or other forms
of advocacy. Under this requirement,
States may not establish a policy or
practice, which requires the P&A to:
Obtain the State’s review or approval
of the P&A’s plans to undertake a par-
ticular advocacy initiative, including
specific litigation (or to pursue litiga-
tion rather than some other remedy or
approach); refrain from representing
individuals with particular types of
concerns or legal claims, or refrain
from otherwise pursuing a particular
course of action designed to remedy a
violation of rights, such as educating
policymakers about the need for modi-
fication or adoption of laws or policies
affecting the rights of individuals with
developmental disabilities; restrict the
manner of the P&A’s investigation in a
way that is inconsistent with the Sys-
tem’s required authority under the DD
Act; or similarly interfere with the
P&A’s exercise of such authority. The
requirements of this paragraph (c)
shall not prevent P&As, including
those functioning as agencies within
State governments, from developing
case or client acceptance criteria as
part of the annual priorities identified
by the P&A as described in §1326.23(c).
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