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(2) The Ombudsman has full author-
ity to determine the use of fiscal re-
sources appropriated or otherwise
available for the operation of the Of-
fice;

(3) Where local Ombudsman entities
are designated, the Ombudsman ap-
proves the allocations of Federal and
State funds to such entities, prior to
any distribution of such funds, subject
to applicable Federal and State laws
and policies; and

(4) The Ombudsman determines that
program budgets and expenditures of
the Office and local Ombudsman enti-
ties are consistent with laws, policies,
and procedures governing the Ombuds-
man program.

(1) State agency requirements of the Of-
fice. The State agency shall require the
Office to:

(1) Develop and provide final ap-
proval of an annual report as set forth
in section 712(h)(1) of the Act (42 U.S.C.
3058g(h)(1)) and §1324.13(g) and as other-
wise required by the Assistant Sec-
retary for Aging;

(2) Analyze, comment on, and mon-
itor the development and implementa-
tion of Federal, State, and local laws,
regulations, and other government
policies and actions that pertain to
long-term care facilities and services,
and to the health, safety, welfare, and
rights of residents, in the State, and
recommend any changes in such laws,
regulations, and policies as the Office
determines to be appropriate;

(3) Provide such information as the
Office determines to be necessary to
public and private agencies, legisla-
tors, the media, and other persons, re-
garding the problems and concerns of
individuals residing in long-term care
facilities; and recommendations re-
lated to such problems and concerns;

(4) Establish procedures for the train-
ing of the representatives of the Office,
as set forth in §1324.13(c)(2); and

(5) Coordinate Ombudsman program
services with entities with responsibil-
ities relevant to the health, safety,
welfare, and rights of residents of long-
term care facilities, as set forth in
§1324.13(h).
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§1324.17 Responsibilities of agencies
hosting local Ombudsman entities.

(a) The agency in which a local Om-
budsman entity is organizationally lo-
cated shall be responsible for the per-
sonnel management, but not the pro-
grammatic oversight, of representa-
tives, including employee and volun-
teer representatives, of the Office.

(b) The agency in which a local Om-
budsman entity is organizationally lo-
cated shall not have personnel policies
or practices which prohibit the rep-
resentatives of the Office from per-
forming the duties, or from adhering to
the access, confidentiality, and disclo-
sure requirements of section 712 of the
Act (42 U.S.C. 3058g), as implemented
through this rule and the policies and
procedures of the Office.

(1) Policies, procedures, and prac-
tices, including personnel management
practices of the host agency, which the
Ombudsman determines conflict with
the laws or policies governing the Om-
budsman program shall be sufficient
grounds for the refusal, suspension, or
removal of the designation of local Om-
budsman entity by the Ombudsman.

(2) Nothing in this provision shall
prohibit the host agency from requir-
ing that the representatives of the Of-
fice adhere to the personnel policies
and procedures of the agency which are
otherwise lawful.

§1324.19 Duties of the representatives
of the Office.

In carrying out the duties of the Of-
fice, the Ombudsman may designate an
entity as a local Ombudsman entity
and may designate an employee or vol-
unteer of the local Ombudsman entity
as a representative of the Office. Rep-
resentatives of the Office may also be
designated employees or volunteers
within the Office.

(a) Duties. An individual so des-
ignated as a representative of the Of-
fice shall, in accordance with the poli-
cies and procedures established by the
Office and the State agency:

(1) Identify, investigate, and resolve
complaints made by or on behalf of
residents that relate to action, inac-
tion, or decisions, that may adversely
affect the health, safety, welfare, or
rights of the residents;
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(2) Provide services to protect the
health, safety, welfare, and rights of
residents;

(3) Ensure that residents in the serv-
ice area of the local Ombudsman entity
have regular and timely access to the
services provided through the Ombuds-
man program and that residents and
complainants receive timely responses
to requests for information and com-
plaints;

(4) Represent the interests of resi-
dents before government agencies and
assure that individual residents have
access to, and pursue (as the represent-
ative of the Office determines nec-
essary and consistent with resident in-
terest) administrative, legal, and other
remedies to protect the health, safety,
welfare, and rights of the residents;

(5)(i) Review, and if necessary, com-
ment on any existing and proposed
laws, regulations, and other govern-
ment policies and actions, that pertain
to the rights and well-being of resi-
dents;

(ii) Facilitate the ability of the pub-
lic to comment on the laws, regula-
tions, policies, and actions.

(6) Promote, provide technical sup-
port for the development of, and pro-
vide ongoing support as requested by
resident and family councils; and

(7) Carry out other activities that the
Ombudsman determines to be appro-
priate and are consistent with the
functions of the State Long-Term Care
Ombudsman Program as authorized by
the Older Americans Act.

(b) Complaint processing. (1) With re-
spect to identifying, investigating, and
resolving complaints, and regardless of
the source of the complaint (i.e., com-
plainant), the Ombudsman and the rep-
resentatives of the Office serve the
resident of a long-term care facility.
The Ombudsman or representative of
the Office shall investigate a com-
plaint, including but not limited to a
complaint related to abuse, neglect, or
exploitation, for the purposes of resolv-
ing the complaint to the resident’s sat-
isfaction and of protecting the health,
welfare, and rights of the resident. The
Ombudsman or representative of the
Office may identify, investigate, and
resolve a complaint impacting multiple
residents or all residents of a facility.
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(2) Regardless of the source of the
complaint (i.e., the complainant), in-
cluding when the source is the Ombuds-
man or representative of the Office, the
Ombudsman or representative of the
Office must support and maximize resi-
dent participation in the process of re-
solving the complaint as follows:

(i) The Ombudsman or representative
of the Office shall offer privacy to the
resident for the purpose of confiden-
tially providing information and hear-
ing, investigating, and resolving com-
plaints.

(ii) The Ombudsman or representa-
tive of the Office shall discuss the com-
plaint with the resident (and, if the
resident is unable to communicate in-
formed consent, the resident’s rep-
resentative) in order to:

(A) Determine the perspective of the
resident (or resident representative,
where applicable) of the complaint;

(B) Request the resident (or resident
representative, where applicable) to
communicate informed consent in
order to investigate the complaint;

(C) Determine the wishes of the resi-
dent (or resident representative, where
applicable) with respect to resolution
of the complaint, including whether
the allegations are to be reported and,
if so, whether the Ombudsman or rep-
resentative of the Office may disclose
resident identifying information or
other relevant information to the facil-
ity and/or appropriate agencies. Such
report and disclosure shall be con-
sistent with paragraph (b)(3) of this
section;

(D) Advise the resident (and resident
representative, where applicable) of the
resident’s rights;

(E) Work with the resident (or resi-
dent representative, where applicable)
to develop a plan of action for resolu-
tion of the complaint;

(F) Investigate the complaint to de-
termine whether the complaint can be
verified; and

(G) Determine whether the complaint
is resolved to the satisfaction of the
resident (or resident representative,
where applicable).

(iii) Where the resident is unable to
communicate informed consent, and
has no resident representative, the Om-
budsman or representative of the Office
shall:
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(A) Take appropriate steps to inves-
tigate and work to resolve the com-
plaint in order to protect the health,
safety, welfare and rights of the resi-
dent; and

(B) Determine whether the complaint
was resolved to the satisfaction of the
complainant.

(iv) In determining whether to rely
upon a resident representative to com-
municate or make determinations on
behalf of the resident related to com-
plaint processing, the Ombudsman or
representative of the Office shall ascer-
tain the extent of the authority that
has been granted to the resident rep-
resentative under court order (in the
case of a guardian or conservator), by
power of attorney or other document
by which the resident has granted au-
thority to the representative, or under
other applicable State or Federal law.

(3) The Ombudsman or representative
of the Office may provide information
regarding the complaint to another
agency in order for such agency to sub-
stantiate the facts for regulatory, pro-
tective services, law enforcement, or
other purposes so long as the Ombuds-
man or representative of the Office ad-
heres to the disclosure requirements of
section T12(d) of the Act (42 U.S.C.
3058g(d)) and the procedures set forth
in §1324.11(e)(3).

(i) Where the goals of a resident or
resident representative are for regu-
latory, protective services or law en-
forcement action, and the Ombudsman
or representative of the Office deter-
mines that the resident or resident rep-
resentative has communicated in-
formed consent to the Office, the Office
must assist the resident or resident
representative in contacting the appro-
priate agency and/or disclose the infor-
mation for which the resident has pro-
vided consent to the appropriate agen-
cy for such purposes.

(ii) Where the goals of a resident or
resident representative can be served
by disclosing information to a facility
representative and/or referrals to an
entity other than those referenced in
paragraph (b)(3)(i) of this section, and
the Ombudsman or representative of
the Office determines that the resident
or resident representative has commu-
nicated informed consent to the Om-
budsman program, the Ombudsman or
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representative of the Office may assist
the resident or resident representative
in contacting the appropriate facility
representative or the entity, provide
information on how a resident or rep-
resentative may obtain contact infor-
mation of such facility representatives
or entities, and/or disclose the informa-
tion for which the resident has pro-
vided consent to an appropriate facility
representative or entity, consistent
with Ombudsman program procedures.

(iii) In order to comply with the
wishes of the resident, (or, in the case
where the resident is unable to commu-
nicate informed consent, the wishes of
the resident representative), the Om-
budsman and representatives of the Of-
fice shall not report suspected abuse,
neglect or exploitation of a resident
when a resident or resident representa-
tive has not communicated informed
consent to such report except as set
forth in paragraphs (b)(5) through (7) of
this section, notwithstanding State
laws to the contrary.

(4) For purposes of paragraphs (b)(1)
through (3) of this section, communica-
tion of informed consent may be made
in writing, including through the use of
auxiliary aids and services. Alter-
natively, communication may be made
orally or visually, including through
the use of auxiliary aids and services,
and such consent must be documented
contemporaneously by the Ombudsman
or a representative of the Office, in ac-
cordance with the procedures of the Of-
fice.

(5) For purposes of paragraphs (b)(1)
through (3) of this section, if a resident
is unable to communicate their in-
formed consent, or perspective on the
extent to which the matter has been
satisfactorily resolved, the Ombuds-
man or representative of the Office
may rely on the communication by a
resident representative of informed
consent and/or perspective regarding
the resolution of the complaint if the
Ombudsman or representative of the
Office has no reasonable cause to be-
lieve that the resident representative
is not acting in the best interests of
the resident.

(6) For purposes of paragraphs (b)(1)
through (3) of this section, the proce-
dures for disclosure, as required by
§1324.11(e)(3), shall provide that the
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Ombudsman or representative of the
Office may refer the matter and dis-
close resident-identifying information
to the appropriate agency or agencies
for regulatory oversight; protective
services; access to administrative,
legal, or other remedies; and/or law en-
forcement action in the following cir-
cumstances:

(i) The resident is unable to commu-
nicate informed consent to the Om-
budsman or representative of the Of-
fice;

(ii) The resident has no resident rep-
resentative;

(iii) The Ombudsman or representa-
tive of the Office has reasonable cause
to believe that an action, inaction, or
decision may adversely affect the
health, safety, welfare, or rights of the
resident;

(iv) The Ombudsman or representa-
tive of the Office has no evidence indi-
cating that the resident would not wish
a referral to be made;

(v) The Ombudsman or representative
of the Office has reasonable cause to
believe that it is in the best interest of
the resident to make a referral; and

(vi) The representative of the Office
obtains the approval of the Ombuds-
man or otherwise follows the policies
and procedures of the Office described
in paragraph (b)(9) of this section.

(7) For purposes of paragraphs (b)(1)
through (3) of this section, the proce-
dures for disclosure, as required by
§1324.11(e)(3), shall provide that, the
Ombudsman or representative of the
Office may refer the matter and dis-
close resident-identifying information
to the appropriate agency or agencies
for regulatory oversight; protective
services; access to administrative,
legal, or other remedies; and/or law en-
forcement action in the following cir-
cumstances:

(i) The resident is unable to commu-
nicate informed consent to the Om-
budsman or representative of the Office
and the Ombudsman or representative
of the Office has reasonable cause to
believe that the resident representa-
tive has taken an action, inaction or
decision that may adversely affect the
health, safety, welfare, or rights of the
resident;

(ii) The Ombudsman or representa-
tive of the Office has no evidence indi-
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cating that the resident would not wish
a referral to be made;

(iii) The Ombudsman or representa-
tive of the Office has reasonable cause
to believe that it is in the best interest
of the resident to make a referral; and

(iv) The representative of the Office
obtains the approval of the Ombuds-
man.

(8) The procedures for disclosure, as
required by §1324.11(e)(3), shall provide
that, if the Ombudsman or representa-
tive of the Office personally witnesses
suspected abuse, gross neglect, or ex-
ploitation of a resident, the Ombuds-
man or representative of the Office
shall seek communication of informed
consent from such resident to disclose
resident-identifying information to ap-
propriate agencies.

(i) Where such resident is able to
communicate informed consent, or has
a resident representative available to
provide informed consent, the Ombuds-
man or representative of the Office
shall follow the direction of the resi-
dent or resident representative as set
forth in paragraphs (b)(1) through (3) of
this section; and

(ii) Where the resident is unable to
communicate informed consent, and
has no resident representative avail-
able to provide informed consent, the
Ombudsman or representative of the
Office shall open a case with the Om-
budsman or representative of the Office
as the complainant, follow the Om-
budsman program’s complaint resolu-
tion procedures, and shall refer the
matter and disclose identifying infor-
mation of the resident to the manage-
ment of the facility in which the resi-
dent resides and/or to the appropriate
agency or agencies for substantiation
of abuse, gross neglect or exploitation
in the following circumstances:

(A) The Ombudsman or representa-
tive of the Office has no evidence indi-
cating that the resident would not wish
a referral to be made;

(B) The Ombudsman or representa-
tive of the Office has reasonable cause
to believe that disclosure would be in
the best interest of the resident; and

(C) The representative of the Office
obtains the approval of the Ombuds-
man or otherwise follows the policies
and procedures of the Office described
in paragraph (b)(9) of this section.

226



Administration for Children and Families, HHS

(iii) In addition, the Ombudsman or
representative of the Office, following
the policies and procedures of the Of-
fice described in paragraph (b)(9) of
this section, may report the suspected
abuse, gross neglect, or exploitation to
other appropriate agencies for regu-
latory oversight; protective services;
access to administrative, legal, or
other remedies; and/or law enforcement
action.

(9) Prior to disclosing resident-iden-
tifying information pursuant to para-
graph (b)(6) or (8) of this section, a rep-
resentative of the Office must obtain
approval by the Ombudsman or, alter-
natively, follow policies and procedures
of the Office which provide for such dis-
closure.

(i) Where the policies and procedures
require Ombudsman approval, they
shall include a time frame in which the
Ombudsman is required to commu-
nicate approval or disapproval in order
to assure that the representative of the
Office has the ability to promptly take
actions to protect the health, safety,
welfare or rights of residents.

(ii) Where the policies and procedures
do not require Ombudsman approval
prior to disclosure, they shall require
that the representative of the Office
promptly notify the Ombudsman of any
disclosure of resident-identifying infor-
mation under the circumstances set
forth in paragraph (b)(6) or (8) of this
section.

(iii) Disclosure of resident-identi-
fying information under paragraph
(b)(7) of this section shall require Om-
budsman approval.

§1324.21 Conflicts of interest.

The State agency and the Ombuds-
man shall consider both the organiza-
tional and individual conflicts of inter-
est that may impact the effectiveness
and credibility of the work of the Of-
fice. In so doing, both the State agency
and the Ombudsman shall be respon-
sible to identify actual and potential
conflicts and, where a conflict has been
identified, to remove or remedy such
conflict as set forth in paragraphs (b)
and (d) of this section.

(a) Identification of organizational con-
flicts. In identifying conflicts of inter-
est pursuant to section 712(f) of the Act
(42 U.S.C. 30568g(f)), the State agency
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and the Ombudsman shall consider the
organizational conflicts that may im-
pact the effectiveness and credibility of
the work of the Office. Organizational
conflicts of interest include, but are
not limited to, placement of the Office,
or requiring that an Ombudsman or
representative of the Office perform
conflicting activities, in an organiza-
tion that:

(1) Is responsible for licensing, sur-
veying, or certifying long-term care
services, including facilities;

(2) Is an association (or an affiliate of
such an association) of long-term care
facilities, or of any other residential
facilities for older individuals or indi-
viduals with disabilities;

(3) Has any ownership or investment
interest (represented by equity, debt,
or other financial relationship) in, or
receives grants or donations from, a
long-term care facility;

(4) Has governing board members
with any ownership, investment, or
employment interest in long-term care
facilities;

(5) Provides long-term care to resi-
dents of long-term care facilities, in-
cluding the provision of personnel for
long-term care facilities or the oper-
ation of programs which control access
to or services for long-term care facili-
ties;

(6) Provides long-term care services,
including programs carried out under a
Medicaid waiver approved under sec-
tion 1115 of the Social Security Act (42
U.S.C. 1315) or under subsection (b) or
(c) of section 1915 of the Social Secu-
rity Act (42 U.S.C. 1396n), or under a
Medicaid State plan under section
1905(a) or subsection (i), (j), or (k) of
section 1915 of the Social Security Act
(42 U.S.C. 1396d(a); 42 U.S.C. 1396n(i)-
(k));

(7) Provides long-term care coordina-
tion or case management, including for
residents of long-term care facilities;

(8) Sets reimbursement rates for
long-term care facilities;

(9) Sets reimbursement rates for
long-term care services;

(10) Provides adult protective serv-
ices;

(11) Is responsible for eligibility de-
terminations for the Medicaid program
carried out under title XIX of the So-
cial Security Act (42 U.S.C. 1396-1396v);
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