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(iv) Establishing the methods by
which the Office and/or State agency
will periodically review and identify
conflicts of the Ombudsman and rep-
resentatives of the Office; and

(v) Establishing the actions the Of-
fice and/or State agency will require
the Ombudsman or representatives of
the Office to take in order to remedy or
remove such conflicts.

(5) Systems advocacy. Policies and pro-
cedures related to systems advocacy
must assure that the Office is required
and has sufficient authority to carry
out its responsibility to analyze, com-
ment on, and monitor the development
and implementation of Federal, State,
and local laws, regulations, and other
government policies and actions that
pertain to long-term care facilities and
services and to the health, safety, wel-
fare, and rights of residents, and to rec-
ommend any changes in such laws, reg-
ulations, and policies as the Office de-
termines to be appropriate.

(1) Such procedures must exclude the
Ombudsman and representatives of the
Office from any State lobbying prohibi-
tions to the extent that such require-
ments are inconsistent with section 712
of the Act (42 U.S.C. 30582).

(ii) Nothing in this part shall pro-
hibit the Ombudsman or the State
agency or other agency in which the
Office is organizationally located from
establishing policies which promote
consultation regarding the determina-
tions of the Office related to rec-
ommended changes in laws, regula-
tions, and policies. However, such a
policy shall not require a right to re-
view or pre-approve positions or com-
munications of the Office.

(6) Designation. Policies and proce-
dures related to designation must es-
tablish the criteria and process by
which the Ombudsman shall designate
and/or refuse, suspend, or remove des-
ignation of local Ombudsman entities
and representatives of the Office.

(i) Such criteria should include, but
not be limited to, the authority to
refuse, suspend, or remove designation
of a local Ombudsman entity or rep-
resentative of the Office in situations
in which an identified conflict of inter-
est cannot be removed or remedied as
set forth in §1324.21.

(ii) [Reserved]
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(T) Grievance process. Policies and pro-
cedures related to grievances must es-
tablish a grievance process for the re-
ceipt and review of grievances regard-
ing the determinations or actions of
the Ombudsman and representatives of
the Office.

(i) Such process shall include an op-
portunity for reconsideration of the
Ombudsman decision to refuse, sus-
pend, or remove designation of a local
Ombudsman entity or representative of
the Office. Notwithstanding the griev-
ance process, the Ombudsman shall
make the final determination to des-
ignate or to refuse, suspend, or remove
designation of a local Ombudsman en-
tity or representative of the Office.

(ii) [Reserved]

(8) Determinations of the Office. Poli-
cies and procedures related to the de-
terminations of the Office must ensure
that the Ombudsman, as head of the
Office, shall be able to independently
make determinations and establish po-
sitions of the Office, and carry out the
functions and responsibilities author-
ized by §1324.13 without interference
and shall not be constrained by or nec-
essarily represent the determinations
or positions of the State agency or
other agency in which the Office is or-
ganizationally located.

(9) Emergency planning. Policies and
procedures related to emergency plan-
ning must include continuity of oper-
ations procedures using an all-hazards
approach, and coordination with emer-
gency management agencies.

§1324.13 Functions and responsibil-
ities of the State Long-Term Care
Ombudsman.

The Ombudsman, as head of the Of-
fice, shall have responsibility and au-
thority for the leadership and manage-
ment of the Office in coordination with
the State agency, and, where applica-
ble, any other agency carrying out the
Ombudsman program, as follows.

(a) Functions. The Ombudsman shall,
personally or through representatives
of the Office:

(1) Identify, investigate, and resolve
complaints that:

(i) Are made by, or on behalf of, resi-
dents; and

(ii) Relate to action, inaction, or de-
cisions, that may adversely affect the
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health, safety, welfare, or rights of
residents (including the welfare and
rights of residents with respect to the
appointment and activities of resident
representatives) of:

(A) Providers, or representatives of
providers, of long-term care;

(B) Public agencies; or

(C) Health and social service agen-
cies.

(2) Provide services to protect the
health, safety, welfare, and rights of
the residents;

(3) Inform residents about means of
obtaining services provided by the Om-
budsman program;

(4) Ensure that residents have reg-
ular and timely access to the services
provided through the Ombudsman pro-
gram and that residents and complain-
ants receive timely responses from rep-
resentatives of the Office to requests
for information and complaints;

(5) Represent the interests of resi-
dents before governmental agencies,
assure that individual residents have
access to, and pursue (as the Ombuds-
man determines as necessary and con-
sistent with resident interests) admin-
istrative, legal, and other remedies to
protect the health, safety, welfare, and
rights of residents;

(6) Provide administrative and tech-
nical assistance to representatives of
the Office and agencies hosting local
Ombudsman entities;

(7)) Analyze, comment on, and mon-
itor the development and implementa-
tion of Federal, State, and local laws,
regulations, and other governmental
policies and actions, that pertain to
the health, safety, welfare, and rights
of the residents, with respect to the
adequacy of long-term care facilities
and services in the State;

(ii) Recommend any changes in such
laws, regulations, policies, and actions
as the Office determines to be appro-
priate;

(iii) Facilitate public comment on
the laws, regulations, policies, and ac-
tions;

(iv) Provide leadership to statewide
systems advocacy efforts of the Office
on behalf of long-term care facility
residents, including coordination of
systems advocacy efforts carried out
by representatives of the Office;
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(v) Provide information to public and
private agencies, legislators, the
media, and other persons, regarding
the problems and concerns of residents
and recommendations related to the
problems and concerns;

(vi) Such determinations and posi-
tions shall be those of the Office and
shall not necessarily represent the de-
terminations or positions of the State
agency or other agency in which the
Office is organizationally located;

(vii) In carrying out systems advo-
cacy efforts of the Office on behalf of
long-term care facility residents and
pursuant to the receipt of grant funds
under the Act, the provision of infor-
mation, recommendations of changes
of laws to legislators, and rec-
ommendations of changes to govern-
ment agency regulations and policies
by the Ombudsman or representatives
of the Office do not constitute lobbying
activities as defined by 45 CFR part 93.

(8) Coordinate with and promote the
development of citizen organizations
consistent with the interests of resi-
dents; and

(9) Promote, provide technical sup-
port for the development of, and pro-
vide ongoing support as requested by
resident and family councils to protect
the well-being and rights of residents.

(b) Responsibilities. The Ombudsman
shall be the head of a unified statewide
Long-Term Care Ombudsman Program
and shall:

(1) Establish or recommend policies,
procedures, and standards for adminis-
tration of the Ombudsman program
pursuant to §1324.11(e);

(2) Require representatives of the Of-
fice to fulfill the duties set forth in
§1324.19 in accordance with Ombuds-
man program policies and procedures.

(¢) Designation. The Ombudsman shall
determine designation and refusal, sus-
pension, or removal of designation, of
local Ombudsman entities and rep-
resentatives of the Office pursuant to
section 712(a)(b) of the Act (42 U.S.C.
3058g(a)(5)) and the policies and proce-
dures set forth in §1324.11(e)(6).

(1) If an Ombudsman chooses to des-
ignate local Ombudsman entities, the
Ombudsman shall:

(i) Designate local Ombudsman enti-
ties to be organizationally located
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within public or non-profit private en-
tities;

(ii) Review and approve plans or con-
tracts governing local Ombudsman en-
tity operations, including, where appli-
cable, through area agency on aging
plans, in coordination with the State
agency; and

(iii) Monitor, on a regular basis, the
Ombudsman program performance of
local Ombudsman entities.

(2) The Ombudsman shall establish
procedures for training for -certifi-
cation and continuing education of the
representatives of the Office, based on
and consistent with standards estab-
lished by the Director of the Office of
Long-Term Care Ombudsman Programs
as described in section 201(d) of the Act
(42 U.S.C. 3011(d)) and set forth by the
Assistant Secretary for Aging, in con-
sultation with residents, resident rep-
resentatives, citizen organizations,
long-term care providers, and the State
agency, that:

(i) Specify a minimum number of
hours of initial training;

(ii) Specify the content of the train-
ing, including training relating to Fed-
eral, State, and local laws, regulations,
and policies, with respect to long-term
care facilities in the State; investiga-
tive and resolution techniques; and
such other matters as the Office deter-
mines to be appropriate;

(iii) Specify that all program staff or
volunteers who have access to resi-
dents, files, records, and other informa-
tion of the Ombudsman program sub-
ject to disclosure requirements shall
undergo training and certification to
be designated as representatives of the
Office; and

(iv) Specify an annual number of
hours of in-service training for all rep-
resentatives of the Office.

(3) Prohibit any representative of the
Office from carrying out the duties de-
scribed in §1324.19 unless the represent-
ative:

(i) Has received the training required
under paragraph (c)(2) of this section or
is performing such duties under super-
vision of the Ombudsman or a des-
ignated representative of the Office as
part of certification training require-
ments; and

§1324.13

(ii) Has been approved by the Om-
budsman as qualified to carry out the
activity on behalf of the Office.

(4) The Ombudsman shall investigate
allegations of misconduct by represent-
atives of the Office in the performance
of Ombudsman program duties and, as
applicable, coordinate such investiga-
tions with the State agency in which
the Office is organizationally located,
agency hosting the local Ombudsman
entity and/or the local Ombudsman en-
tity.

(5) Policies, procedures, or practices
which the Ombudsman determines to
be in conflict with the laws, policies, or
procedures governing the Ombudsman
program shall be sufficient grounds for
refusal, suspension, or removal of des-
ignation of the representative of the
Office and/or the local Ombudsman en-
tity.

(d) Ombudsman program information.
The Ombudsman shall manage the
files, records, and other information of
the Ombudsman program, whether in
physical, electronic, or other formats,
including information maintained by
representatives of the Office and local
Ombudsman entities pertaining to the
cases and activities of the Ombudsman
program. Such files, records, and other
information are the property of the Of-
fice. Nothing in this provision shall
prohibit a representative of the Office
or a local Ombudsman entity from
maintaining such information in ac-
cordance with Ombudsman program re-
quirements. All program staff or volun-
teers who access the files, records, and
other information of the Ombudsman
program subject to disclosure require-
ments shall undergo training and cer-
tification to be designated as rep-
resentatives of the Office.

(e) Disclosure. In making determina-
tions regarding the disclosure of files,
records, and other information main-
tained by the Ombudsman program,
the Ombudsman shall:

(1) Have the sole authority to make
or delegate determinations concerning
the disclosure of the files, records, and
other information maintained by the
Ombudsman program. The Ombudsman
shall comply with section 712(d) of the
Act (42 U.S.C. 3058g(d)) in responding to
requests for disclosure of files, records,
and other information, regardless of
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the format of such file, record, or other
information, the source of the request,
and the sources of funding to the Om-
budsman program;

(2) Develop and adhere to criteria to
guide the Ombudsman’s discretion in
determining whether to disclose the
files, records, or other information of
the Office. Criteria for disclosure of
records shall consider if the disclosure
has the potential to:

(i) Cause retaliation against resi-
dents, complainants, or witnesses;

(ii) Undermine the working relation-
ships between the Ombudsman pro-
gram, facilities, and/or other agencies;
or

(iii) Undermine other official duties
of the program.

(3) Develop and adhere to a process
for the appropriate disclosure of infor-
mation maintained by the Office, in-
cluding:

(i) Classification of at least the fol-
lowing types of files, records, and infor-

mation: medical, social, and other
records of residents; administrative
records, policies, and documents of

long-term care facilities; licensing and
certification records maintained by the
State with respect to long-term care
facilities; and data collected in the
Ombudsman program reporting system;

(ii) Identification of the appropriate
individual designee or category of des-
ignee, if other than the Ombudsman,
authorized to determine the disclosure
of specific categories of information in
accordance with the criteria described
in this paragraph (e).

(f) Fiscal management. The Ombuds-
man shall determine the use of the fis-
cal resources appropriated or otherwise
available for the operation of the Of-
fice. Where local Ombudsman entities
are designated, the Ombudsman shall
approve the allocations of Federal and
State funds provided to such entities,
subject to applicable Federal and State
laws and policies. The Ombudsman
shall determine that program budgets
and expenditures of the Office and local
Ombudsman entities are consistent
with laws, policies, and procedures gov-
erning the Ombudsman program.

(g) Annual report. In addition to the
annual submission of the National Om-
budsman Reporting System report, the
Ombudsman shall independently de-

45 CFR Ch. XIII (10-1-24 Edition)

velop, provide final approval of, and
disseminate an annual report as set
forth in section 712(h)(1) of the Act (42
U.S.C. 3058g(h)(1)) and as otherwise re-
quired by the Assistant Secretary for
Aging.

(1) Such report shall:

(1) Describe the activities carried out
by the Office in the year for which the
report is prepared;

(ii) Contain analysis of Ombudsman
program data;

(iii) Describe evaluation of the prob-
lems experienced by, and the com-
plaints made by or on behalf of, resi-
dents;

(iv) Contain policy, regulatory, and/
or legislative recommendations for im-
proving quality of the care and life of
the residents; protecting the health,
safety, welfare, and rights of the resi-
dents; and resolving resident com-
plaints and identified problems or bar-
riers;

(v) Contain analysis of the success of
the Ombudsman program, including
success in providing services to resi-
dents of assisted living, board and care
facilities, and other similar adult care
facilities; and

(vi) Describe barriers that prevent
the optimal operation of the Ombuds-
man program.

(2) The Ombudsman shall make such
report available to the public and sub-
mit it to the Assistant Secretary for
Aging, the chief executive officer of the
State, the State legislature, the State
agency responsible for licensing or cer-
tifying long-term care facilities, and
other appropriate governmental enti-
ties.

(h) Memoranda of wunderstanding.
Through adoption of memoranda of un-
derstanding or other means, the Om-
budsman shall lead State-level coordi-
nation and support appropriate local
Ombudsman entity coordination, be-
tween the Ombudsman program and
other entities with responsibilities rel-
evant to the health, safety, well-being,
or rights of residents of long-term care
facilities, including:

(1) The required adoption of memo-
randa of understanding between the
Ombudsman program and:

(i) Legal assistance programs pro-
vided under section 306(a)(2)(C) of the
Act (42 U.S.C. 3026(a)(2)(C)), addressing
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at a minimum referral processes and
strategies to be used when the Ombuds-
man program and a legal assistance
program are both providing program
services to a resident;

(ii) Facility and long-term care pro-
vider licensure and certification pro-
grams, addressing at minimum com-
munication protocols and procedures
to share information including proce-
dures for access to copies of licensing
and certification records maintained
by the State with respect to long-term
care facilities.

(2) The recommended adoption of
memoranda of understanding or other
means between the Ombudsman pro-
gram and:

(i) Area agency on aging programs;

(ii) Aging and disability resource
centers;

(iii) Adult protective services pro-
grams;

(iv) Protection and advocacy sys-
tems, as designated by the State, and
as established under the Develop-
mental Disabilities Assistance and Bill
of Rights Act of 2000 (42 U.S.C. 15001 et
seq.);

(v) The State Medicaid fraud control
unit, as defined in section 1903(q) of the
Social Security Act (42 U.S.C. 1396b(q));

(vi) Victim assistance programs;

(vii) State and local law enforcement
agencies;

(viii) Courts of competent jurisdic-
tion;

(ix) The State Legal Assistance De-
veloper as provided under section 731 of
the Act (42 U.S.C. 3058j) and as set forth
in subpart C to this part; and

(x) The State mental health author-
ity.

(i) Other activities. The Ombudsman
shall carry out such other activities as
the Assistant Secretary for Aging de-
termines to be appropriate and are con-
sistent with the functions of the State
Long-Term Care Ombudsman Program
as authorized by the Older Americans
Act.

§1324.15 State agency responsibilities
related to the Ombudsman pro-
gram.

(a) Compliance. In addition to the re-
sponsibilities set forth in part 1321 of
this chapter, the State agency shall en-
sure that the Ombudsman complies

§1324.15

with the relevant provisions of the Act
and of this rule.

(b) Authority and access. The State
agency shall ensure, through the devel-
opment of policies, procedures, and
other means, consistent with
§1324.11(e)(2), that the Ombudsman pro-
gram has sufficient authority and ac-
cess to facilities, residents, and infor-
mation needed to fully perform all of
the functions, responsibilities, and du-
ties of the Office.

(c) Training. The State agency shall
provide opportunities for training for
the Ombudsman and representatives of
the Office in order to maintain exper-
tise to serve as effective advocates for
residents. The State agency may uti-
lize funds appropriated under Title III
and/or Title VII of the Act designated
for direct services in order to provide
access to such training opportunities.

(d) Personnel supervision and manage-
ment. The State agency shall provide
personnel supervision and management
for the Ombudsman and representa-
tives of the Office who are employees
of the State agency. Such management
shall include an assessment of whether
the Office is performing all of its func-
tions under the Act.

(e) State agency monitoring. The State
agency shall provide monitoring, as re-
quired by §1321.9(b) of this chapter, in-
cluding but not limited to fiscal moni-
toring, where the Office and/or local
Ombudsman entity is organizationally
located within an agency under con-
tract or other arrangement with the
State agency. Such monitoring shall
include an assessment of whether the
Ombudsman program is performing all
of the functions, responsibilities and
duties set forth in §§1324.13 and 1324.19.
The State agency may make reason-
able requests for reports, including ag-
gregated data regarding Ombudsman
program activities, to meet the re-
quirements of this provision.

(f) Disclosure limitations. The State
agency shall ensure that any review of
files, records, or other information
maintained by the Ombudsman pro-
gram is consistent with the disclosure
limitations set forth in §§1324.11(e)(3)
and 1324.13(e).

(g) State and area plans on aging. The
State agency shall integrate the goals
and objectives of the Office into the
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