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§1634.11

the current recipient, to serve the area
currently served by that recipient, the
Corporation—

(1) may provide, if the law permits,
continued funding to the current re-
cipient, for a period of time and at a
level to be determined by the Corpora-
tion after consultation with the recipi-
ent, to ensure the prompt and orderly
completion of or withdrawal from
pending cases or matters or the trans-
fer of such cases or matters to the new
recipient or to other appropriate legal
service providers in a manner con-
sistent with the rules of ethics or pro-
fessional responsibility for the jurisdic-
tion in which those services are being
provided; and

(2) shall ensure, after consultation
with the recipient, the appropriate dis-
position of real and personal property
purchased by the current recipient in
whole or in part with Corporation
funds consistent with the Corporation’s
policies.

(b) Awards of grants or contracts for
legal assistance to any applicant that
is not a current recipient may, in the
Corporation’s discretion, provide for
incremental increases in funding up to
the annualized level of the grant or
contract award in order to ensure that
the applicant has the capacity to uti-
lize Corporation funds in an effective
and economical manner.

§1634.11 Replacement of recipient
that does not complete grant term.

In the event that a recipient is un-
able or unwilling to continue to per-
form the duties required under the
terms of its grant or contract, the Cor-
poration shall take all practical steps
to ensure the continued provision of
legal assistance in that service area.
The Corporation shall have discretion
to determine how legal assistance is to
be provided to the service area, includ-
ing, but not limited to, enlarging the
service area of a neighboring recipient,
putting a current recipient on month-
to-month funding or entering into a
short term, interim grant or contract
with another qualified provider for the
provision of legal assistance in the
service area until the completion of a
competitive bidding process within a
reasonable period of time.
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§1634.12 Emergency procedures and
waivers.

The President of the Corporation
may waive the requirements of §§1634.6
and 1634.8(a)(3) and (b) when necessary
to comply with requirements imposed
by law on the awards of grants and con-
tracts for a particular fiscal year.
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§1635.1 What is the purpose of this
part?

This part is intended to improve re-
cipient accountability for the use of all
funds by:

(a) Assuring that allocations of di-
rect costs to a recipient’s LSC grant
pursuant to 45 CFR part 1630 are sup-
ported by accurate records of the cases,
matters, and supporting activities for
which the funds have been expended;

(b) Enhancing the recipient’s ability
to determine the cost of specific func-
tions; and

(c) Increasing the information avail-
able to LLSC for assuring recipient com-
pliance with Federal law and LSC rules
and regulations.

§1635.2 Definitions.

As used in this part—

(a) Case means a form of program
service in which a recipient employee
provides legal assistance to one or
more specific clients, including but not
limited to providing representation in
litigation, administrative proceedings,
and negotiations, and such actions as
advice, providing brief services, and
transactional assistance.

(b)(1) Case oversight means a super-
visor’s review of a case for regulatory
compliance, consistency with Case
Service Report reporting rules, and
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quality control purposes. Case over-
sight activities include, but are not
limited to, review of file for retainer,
citizenship attestation or documenta-
tion of eligible non-citizen status, and
documentation of financial eligibility
determination; review of closing codes;
and review of advice provided or plead-
ings filed.

(2) Case oversight activities may be
counted as case activity when the su-
pervisor conducts extended review of
the substantive legal advice provided
in the case. Case oversight activities
may be reported as a supporting activ-
ity when it represents the aggregate of
a supervisor’s time spent doing brief
review of a large number of cases.

(c) Matter means an action that con-
tributes to the overall delivery of pro-
gram services but does not involve di-
rect legal advice to or legal representa-
tion of one or more specific clients. Ex-
amples of matters include both direct
services, such as community education
presentations, operating pro se clinics,
providing information about the avail-
ability of legal assistance, and devel-
oping written materials explaining
legal rights and responsibilities; and
indirect services, such as training, con-
tinuing legal education, supervision of
program services, preparing and dis-
seminating desk manuals, PAI recruit-
ment, referral, intake when no case is
undertaken, and tracking substantive
law developments.

(d) Restricted activities means those
activities that recipients may not en-
gage in pursuant to 45 CFR part 1610.

(e) Supporting activity means any ac-
tion that is not a case or matter.
§1635.3 Who is covered by the

timekeeping requirement?

Any attorney, paralegal, or other re-
cipient employee who performs work
that is charged to one or more awards
as a direct cost (as defined in 45 CFR
1630.5(d)) must keep time according to
the standards set forth in § 1635.4.

§1635.4 What are LSC’s timekeeping
standards?

(a) Recipients must base allocations
of salaries and wages on records that
accurately reflect the work performed.
These records must:

§1635.4

(1) Be supported by a system of inter-
nal control which provides reasonable
assurance that the charges are accu-
rate, allowable, and properly allocated;

(2) Be incorporated into the recipi-
ent’s official records by no later than
the end of the employee’s pay period,
generally every two weeks;

(3) Reflect the total activity for
which the recipient compensates the
employee;

(4) Encompass within the grantee’s
case management system both LSC-
funded and all other direct cost activi-
ties compensated by the recipient, but
may include the use of subsidiary
records as defined in the recipient’s
written policies;

(5) Comply with the recipient’s estab-
lished accounting policies and prac-
tices;

(6) Support the distribution of the
employee’s salary or wages among spe-
cific activities or cost objectives if the
employee works on more than one
award or an indirect cost activity and
a direct cost activity;

(7) Contain

(i) For cases, a unique client name or
case number, the amount of time spent
on the case, a description of the activi-
ties performed, and the dates on which
a recipient employee worked on the
case;

(ii) For matters or supporting activi-
ties, the amount of time and type of
activity on which a recipient employee
spent time and sufficient information
to link the activity to a specific award
or indirect cost amount. For example,
if a recipient employee conducts a
legal information session on filing a
pro se divorce petition, the employee
could record ‘‘pro se divorce group in-
formation session, 1.5 hours.”

(b) In accordance with Department of
Labor regulations implementing the
Fair Labor Standards Act (FLSA) (29
CFR part 516), charges for the salaries
and wages of nonexempt employees, in
addition to the supporting documenta-
tion described in this section, must
also be supported by records indicating
the total number of hours worked each
day.

(c) Salaries and wages of employees
used in meeting cost sharing or match-
ing requirements of Federal awards
must be supported in the same manner
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§1635.5

as salaries and wages claimed for reim-
bursement from Federal awards.

(d) Recipients may establish the in-
crements of time for which employees
must record their activities (e.g., .25
hours, one-sixth of an hour). LLSC rec-
ommends that recipients require em-
ployees to record their time in incre-
ments no greater than one quarter of
an hour.

(e)(1) Any recipient employee subject
to this part who works part-time for
the recipient and part-time for an orga-
nization that engages in restricted ac-
tivities shall certify in writing that the
employee has not engaged in restricted
activity during any time for which the
employee was compensated by the re-
cipient or has not used recipient re-
sources to carry out restricted activi-
ties.

(2) The certification requirement
does not apply to a de minimis action
related to a restricted activity. Actions
consistent with the de minimis standard
are those that meet all or most of the
following criteria: Actions that are of
little substance; require little time; are
not initiated by the part-time em-
ployee; and, for the most part, are un-
avoidable. Employees shall make the
required certification on a quarterly
basis using a form determined by LSC.

§1635.5 Who outside the recipient has
access to these records?

Recipients must make time records
required by this section available for
examination by auditors and represent-
atives of LLSC, and by any other person
or entity statutorily entitled to access
to such records. LSC shall not disclose
any time record except to a Federal,
State, or local law enforcement official
or to an official of an appropriate bar
association to enable such bar associa-
tion official to investigate of an al-
leged violation of the rules of profes-
sional conduct.

PART 1636—CLIENT IDENTITY AND
STATEMENT OF FACTS

Sec.
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45 CFR Ch. XVI (10-1-24 Edition)

AUTHORITY: Pub. L. 104-208, 110 Stat. 3009;
Pub. L. 104-134, 110 Stat. 1321.

SOURCE: 62 FR 19420, Apr. 21, 1997, unless
otherwise noted.

§1636.1 Purpose.

The purpose of this rule is to ensure
that, when an LSC recipient files a
complaint in a court of law or other-
wise initiates or participates in litiga-
tion against a defendant or engages in
pre-complaint settlement negotiations,
the recipient identifies the plaintiff it
represents to the defendant and en-
sures that the plaintiff has a colorable
claim.

§1636.2

(a) When a recipient files a complaint
in a court of law or otherwise initiates
or participates in litigation against a
defendant, or before a recipient en-
gages in pre-complaint settlement ne-
gotiations with a prospective defendant
on behalf of a client who has author-
ized it to file suit in the event that the
settlement negotiations are unsuccess-
ful, it shall:

(1) Identify each plaintiff it rep-
resents by name in any complaint it
files, or in a separate notice provided
to the defendant against whom the
complaint is filed where disclosure in
the complaint would be contrary to law
or court rules or practice, and identify
each plaintiff it represents to prospec-
tive defendants in pre-litigation settle-
ment negotiations, unless a court of
competent jurisdiction has entered an
order protecting the client from such
disclosure based on a finding, after no-
tice and an opportunity for a hearing
on the matter, of probable, serious
harm to the plaintiff if the disclosure
is not prevented; and

(2) Prepare a dated written statement
signed by each plaintiff it represents,
enumerating the particular facts sup-
porting the complaint, insofar as they
are known to the plaintiff when the
statement is signed.

(b) The statement of facts must be
written in English and, if necessary, in
a language other than English that the
plaintiff understands.

(¢) In the event of an emergency,
where the recipient reasonably believes
that delay is likely to cause harm to a
significant safety, property or liberty

Requirements.
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