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(c) Expenditure of funds that sup-
plant State and local funds are not al-
lowed. Supplanting occurs when State
or local funds previously used to fund
activities under the State plan are re-
placed by Federal funds for the same
purpose. However, supplanting does not
occur if State or local funds are re-
placed with Federal funds for a par-
ticular activity or purpose in the ap-
proved State plan if the replaced State
or local funds are then used for other
activities or purposes in the approved
State plan.

(d) For purposes of determining ag-
gregate minimum State share of ex-
penditures, there are three categories
of expenditures:

(1) Expenditures for projects or ac-
tivities undertaken directly by the
Council and Council staff to implement
State plan activities, as described in
section 126(a)(3) of the Act, require no
non-Federal aggregate of the necessary
costs of such activities.

(2) Expenditures for projects whose
activities or products target individ-
uals with developmental disabilities
who live in urban or rural poverty
areas, as determined by the Secretary,
or his or her designee, but not carried
out directly by the Council and Council
staff, as described in section 126(a)(2) of
the Act, shall have non-Federal fund-
ing of at least 10 percent in the aggre-
gate of the necessary costs of such
projects.

(3) All other projects not directly
carried out by the Council and Council
staff shall have non-Federal funding of
at least 25 percent in the aggregate of
the necessary costs of such projects.

(e) The Council may vary the non-
Federal funding required on a project-
by-project, activity-by-activity basis
(both poverty and non-poverty activi-
ties), including requiring no non-Fed-
eral funding from particular projects or
activities as the Council deems appro-
priate so long as the requirement for
aggregate non-Federal funding is met.

§1326.36 Final disapproval of the
State plan or plan amendments.

The Department will disapprove any
State plan or plan amendment only
after the following procedures have
been complied with:

§1326.80

(a) The State plan has been sub-
mitted to AIDD for review. If after con-
tacting the State on issues with the
plan with no resolution, a detailed
written analysis of the reasons for rec-
ommending disapproval shall be pre-
pared and provided to the State Coun-
cil and State Designated Agency.

(b) Once the Secretary, or his or her
designee, has determined that the
State plan, in whole or in part, is not
approvable, notice of this determina-
tion shall be sent to the State with ap-
propriate references to the records,
provisions of the statute and regula-
tions, and all relevant interpretations
of applicable laws and regulations. The
notification of the decision must in-
form the State of its right to appeal in
accordance with subpart E of this part.

(c) The Secretary’s, or his or her des-
ignee’s, decision has been forwarded to
the State Council and its Designated
State Agency by certified mail with a
return receipt requested.

(d) A State has filed its request for a
hearing with the Secretary, or his or
her designee, within 21 days of the re-
ceipt of the decision. The request for a
hearing must be sent by certified mail
to the Secretary, or his or her des-
ignee. The date of mailing the request
is considered the date of filing if it is
supported by independent evidence of
mailing. Otherwise the date of receipt
shall be considered the date of filing.

Subpart E—Practice and Proce-
dure for Hearings Pertaining to
States’ Conformity and Com-
pliance With Developmental
Disabilities State Plans, Re-
ports, and Federal Require-
ments

GENERAL

§1326.80 Definitions.

For purposes of this subpart:

Payment or allotment. The term ‘‘pay-
ment” or ‘allotment” means an
amount provided under part B or C of
the Developmental Disabilities Assist-
ance and Bill or Rights Act of 2000.
This term includes Federal funds pro-
vided under the Act irrespective of
whether the State must match the
Federal portion of the expenditure.
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§1326.81

This term shall include funds pre-
viously covered by the terms ‘‘Federal
financial participation,” ‘‘the State’s
total allotment,” ‘“‘further payments,”’
“payments,” ‘‘allotment’ and ‘‘Federal
funds.”

Presiding officer. The term ‘‘presiding
officer’”” means anyone designated by
the Secretary to conduct any hearing
held under this subpart. The term in-
cludes the Secretary, or the Sec-
retary’s designee, if the Secretary or
his or her designee presides over the
hearing. For purposes of this subpart
the Secretary’s ‘‘designee” refers to a
person, such as the Administrator of
ACL, who has been delegated broad au-
thority to carry out all or some of the
authorizing statute. The term designee
does not refer to a presiding officer des-
ignated only to conduct a particular
hearing or hearings.

§1326.81 Scope of rules.

(a) The rules of procedures in this
subpart govern the practice for hear-
ings afforded by the Department to
States pursuant to sections 124, 127,
and 143 of the Act. (42 U.S.C. 15024,
15027 and 15043).

(b) Nothing in this part is intended to
preclude or limit negotiations between
the Department and the State, whether
before, during, or after the hearing to
resolve the issues that are, or other-
wise would be, considered at the hear-
ing. Negotiation and resolution of
issues are not part of the hearing, and
are not governed by the rules in this
subpart, except as otherwise provided
in this subpart.

§1326.82

All pleadings, correspondence, exhib-
its, transcripts of testimony, excep-
tions, briefs, decisions, and other docu-
ments filed in the docket in any pro-
ceeding are subject to public inspec-
tion.

Records to the public.

§1326.83 Use of gender and number.

As used in this subpart, words im-
porting the singular number may ex-
tend and be applied to several persons
or things, and vice versa. Words im-
porting either gender may be applied to
the other gender or to organizations.

45 CFR Ch. XIII (10-1-24 Edition)

§1326.84 Suspension of rules.

Upon notice to all parties, the Sec-
retary or the Secretary’s designee may
modify or waive any rule in this sub-
part, unless otherwise expressly pro-
vided, upon determination that no
party will be unduly prejudiced and
justice will be served.

§1326.85

(a) All papers in the proceedings
must be filed with the designated indi-
vidual in an original and two copies.
Only the originals of exhibits and tran-
scripts of testimony need be filed.

(b) Copies of papers in the pro-
ceedings must be served on all parties
by personal delivery or by mail. Serv-
ice on the party’s designated represent-
ative is deemed service upon the party.

Filing and service of papers.

PRELIMINARY MATTERS—NOTICE AND
PARTIES

§1326.90 Notice of hearing or oppor-
tunity for hearing.

Proceedings are commenced by mail-
ing a notice of hearing or opportunity
for hearing from the Secretary, or his
or her designee, to the State Council
on Developmental Disabilities and the
Designated State Agency, or to the
State Protection and Advocacy System
or designating official. The notice
must state the time and place for the
hearing and the issues that will be con-
sidered. The notice must be published
in the FEDERAL REGISTER.

§1326.91 Time of hearing.

The hearing must be scheduled not
less than 30 days, nor more than 60
days after the notice of the hearing is
mailed to the State.

§1326.92

The hearing must be held on a date
and at a time and place determined by
the Secretary, or his or her designee
with due regard for convenience, and
necessity of the parties or their rep-
resentatives. The site of the hearing
shall be accessible to individuals with
disabilities.

Place.

§1326.93 Issues at hearing.

(a) Prior to a hearing, the Secretary
or his or her designee may notify the
State in writing of additional issues
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which will be considered at the hear-
ing. That notice must be published in
the FEDERAL REGISTER. If that notice is
mailed to the State less than 20 days
before the date of the hearing, the
State or any other party, at its re-
quest, must be granted a postponement
of the hearing to a date 20 days after
the notice was mailed or such later
date as may be agreed to by the Sec-
retary or his or her designee.

(b) If any issue is resolved in whole or
in part, but new or modified issues are
presented, the hearing must proceed on
the new or modified issues.

(c)(1) If at any time, whether prior
to, during, or after the hearing, the
Secretary, or his or her designee, finds
that the State has come into compli-
ance with Federal requirements on any
issue in whole or in part, he or she
must remove the issue from the pro-
ceedings in whole or in part as may be
appropriate. If all issues are removed
the Secretary, or his or her designee,
must terminate the hearing.

(2) Prior to the removal of an issue,
in whole or in part, from a hearing in-
volving issues relating to the con-
formity with Federal requirements
under part B of the Act, of the State
plan or the activities of the State Pro-
tection and Advocacy System, the Sec-
retary, or his or her designee, must
provide all parties other than the De-
partment and the State (see §1326.94(b))
with the statement of his or her inten-
tion to remove an issue from the hear-
ing and the reasons for that decision. A
copy of the proposed State plan provi-
sion or document explaining changes in
the activities of the State’s Protection
and Advocacy System on which the
State and the Secretary, or his or her
designee, have settled must be sent to
the parties. The parties must have an
opportunity to submit in writing with-
in 15 days their views as to, or any in-
formation bearing upon, the merits of
the proposed provision and the merits
of the reasons for removing the issue
from the hearing.

(d) In hearings involving questions of
noncompliance of a State’s operation
of its program under part B of the Act,
with the State plan or with Federal re-
quirements, or compliance of the State
Protection and Advocacy System with
Federal requirements, the same proce-

§1326.94

dure set forth in paragraph (c)(2) of
this section must be followed with re-
spect to any report or evidence result-
ing in a conclusion by the Secretary, or
his or her designee, that a State has
achieved compliance.

(e) The issues considered at the hear-
ing must be limited to those issues of
which the State is notified as provided
in §1326.90 and paragraph (a) of this
section, and new or modified issues de-
scribed in paragraph (b) of this section,
and may not include issues or parts of
issues removed from the proceedings
pursuant to paragraph (c) of this sec-
tion.

[80 FR 44807, July 27, 2015, as amended at 81
FR 35647, June 3, 2016; 85 FR 72911, Nov. 16,
2020]

§1326.94 Request to participate in
hearing.

(a) The Department, the State, the
State Council on Developmental Dis-
abilities, the Designated State Agency,
and the State Protection and Advocacy
System, as appropriate, are parties to
the hearing without making a specific
request to participate.

(b)(1) Other individuals or groups
may be recognized as parties if the
issues to be considered at the hearing
have caused them injury and their in-
terests are relevant to the issues in the
hearing.

(2) Any individual or group wishing
to participate as a party must file a pe-
tition with the designated individual
within 15 days after notice of the hear-
ing has been published in the FEDERAL
REGISTER, and must serve a copy on
each party of record at that time in ac-
cordance with §1326.85(b). The petition
must concisely state:

(i) Petitioner’s interest in the pro-
ceeding;

(ii) Who will appear for petitioner;

(iii) The issues the petitioner wishes
to address; and

(iv) Whether the petitioner intends to
present witnesses.

(c)(1) Any interested person or orga-
nization wishing to participate as ami-
cus curiae must file a petition with the
designated individual before the com-
mencement of the hearing. The peti-
tion must concisely state:

(i) The petitioner’s interest in the
hearing;
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§1326.100

(ii) Who will represent the petitioner;
and

(iii) The issues on which the peti-
tioner intends to present argument.

(2) The presiding officer may grant
the petition if he or she finds that the
petitioner has a legitimate interest in
the proceedings and that such partici-
pation will not unduly delay the out-
come and may contribute materially to
the proper disposition of the issues.

(3) An amicus curiae may present a
brief oral statement at the hearing at
the point in the proceedings specified
by the presiding officer. It may submit
a written statement of position to the
presiding officer prior to the beginning
of a hearing and must serve a copy on
each party. It also may submit a brief
or written statement at such time as
the parties submit briefs and must
serve a copy on each party.

[80 FR 44807, July 27, 2015, as amended at 81
FR 35647, June 3, 2016]

HEARING PROCEDURES

§1326.100 Who presides.

(a) The presiding officer at a hearing
must be the Secretary, his or her des-
ignee, or another person specifically
designated for a particular hearing or
hearings.

(b) The designation of a presiding of-
ficer must be in writing. A copy of the
designation must be served on all par-
ties and amici curiae.

§1326.101 Authority of presiding offi-
cer.

(a) The presiding officer has the duty
to conduct a fair hearing, avoid delay,
maintain order, and make a record of
the proceedings. The presiding officer
has all powers necessary to accomplish
these ends, including, but not limited
to, the power to:

(1) Change the date, time, and place
of the hearing, upon notice to the par-
ties. This includes the power to con-
tinue the hearing in whole or in part;

(2) Hold conferences to settle or sim-
plify the issues in a proceeding, or to
consider other matters that may aid in
the expeditious disposition of the pro-
ceedings;

(3) Regulate participation of parties
and amici curiae and require parties
and amici curiae to state their posi-

45 CFR Ch. XIII (10-1-24 Edition)

tions with respect to the issues in the
proceeding;

(4) Administer oaths and affirma-
tions;

(56) Rule on motions and other proce-
dural items on matters pending before
him or her, including issuance of pro-
tective orders or other relief to a party
against whom discovery is sought;

(6) Regulate the course of the hearing
and conduct of counsel therein;

(7) Examine witnesses;

(8) Receive, rule on, exclude, or limit
evidence or discovery;

(9) Fix the time for filing motions,
petitions, briefs, or other items in mat-
ters pending before him or her;

(10) If the presiding officer is the Sec-
retary, or his or her designee, make a
final decision;

(11) If the presiding officer is a person
other than the Secretary or his or her
designee, the presiding officer shall
certify the entire record, including rec-
ommended findings and proposed deci-
sion, to the Secretary or his or her des-
ignee; and

(12) Take any action authorized by
the rules in this subpart or 5 U.S.C.
551-559.

(b) The presiding officer does not
have authority to compel the produc-
tion of witnesses, papers, or other evi-
dence by subpoena.

(c) If the presiding officer is a person
other than the Secretary or his or her
designee, his or her authority is to
render a recommended decision with
respect to program requirements which
are to be considered at the hearing. In
case of any noncompliance, he or she
shall recommend whether payments or
allotments should be withheld with re-
spect to the entire State plan or the
activities of the State’s Protection and
Advocacy System, or whether the pay-
ments or allotments should be with-
held only with respect to those parts of
the program affected by such non-
compliance.

§1326.102 Rights of parties.

All parties may:

(a) Appear by counsel, or other au-
thorized representative, in all hearing
proceedings;

(b) Participate in any prehearing
conference held by the presiding offi-
cer;
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(c) Agree to stipulations of facts
which will be made a part of the
record;

(d) Make opening statements at the
hearing;

(e) Present relevant evidence on the
issues at the hearing;

(f) Present witnesses who then must
be available for cross-examination by
all other parties;

(g) Present oral arguments at the
hearing; and

(h) Submit written briefs, proposed
findings of fact, and proposed conclu-
sions of law, after the hearing.

§1326.103 Discovery.

The Department and any party
named in the notice issued pursuant to
§1326.90 has the right to conduct dis-
covery (including depositions) against
opposing parties as provided by the
Federal Rules of Civil Procedure. There
is no fixed rule on priority of dis-
covery. Upon written motion, the pre-
siding officer must promptly rule upon
any objection to discovery action. The
presiding officer also has the power to
grant a protective order or relief to
any party against whom discovery is
sought and to restrict or control dis-
covery so as to prevent undue delay in
the conduct of the hearing. Upon the
failure of any party to make discovery,
the presiding officer may issue any
order and impose any sanction other
than contempt orders authorized by
Rule 37 of the Federal Rules of Civil
Procedure.

[80 FR 44807, July 27, 2015, as amended at 85
FR 72911, Nov. 16, 2020]

§1326.104 Evidentiary purpose.

The hearing is directed to receiving
factual evidence and expert opinion
testimony related to the issues in the
proceeding. Argument will not be re-
ceived in evidence; rather, it must be
presented in statements, memoranda,
or briefs, as directed by the presiding
officer. Brief opening statements,
which shall be limited to a statement
of the party’s position and what it in-
tends to prove, may be made at hear-
ings.

§1326.105

(a) Testimony. Testimony by wit-
nesses at the hearing is given orally

Evidence.

§1326.108

under oath or affirmation. Witnesses
must be available at the hearing for
cross-examination by all parties.

(b) Stipulations and exhibits. Two or
more parties may agree to stipulations
of fact. Such stipulations, or any ex-
hibit proposed by any party, must be
exchanged at the prehearing con-
ference or at a different time prior to
the hearing if the presiding officer re-
quires it.

(c) Rules of evidence. Technical rules
of evidence do not apply to hearings
conducted pursuant to this subpart,
but rules or principles designed to as-
sure production of the most credible
evidence available and to subject testi-
mony to test by cross-examination are
applied where reasonably necessary by
the presiding officer. A witness may be
cross-examined on any matter material
to the proceeding without regard to the
scope of his or her direct examination.
The presiding officer may exclude irrel-
evant, immaterial, or unduly repeti-
tious evidence. All documents and
other evidence offered or taken for the
record is open to examination by the
parties and opportunity must be given
to refute facts and arguments advanced
on either side of the issues.

§1326.106 Exclusion from hearing for
misconduct.

Disrespectful, disorderly, or rebel-
lious language or contemptuous con-
duct, refusal to comply with directions,
or continued use of dilatory tactics by
any person at the hearing before a pre-
siding officer shall constitute grounds
for immediate exclusion of such person
from the hearing by the presiding offi-
cer.

§1326.107 Unsponsored written mate-
rial.

Letters expressing views or urging
action and other unsponsored written
material regarding matters in issue in
a hearing is placed in the correspond-
ence section of the docket of the pro-
ceeding. This material is not deemed
part of the evidence or record in the
hearing.

§1326.108

The Department will designate the
official reporter for all hearings. The
official transcript of testimony taken,

Official transcript.
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§1326.109

together with any stipulations, exhib-
its, briefs, or memoranda of law filed
with them is filed with the Depart-
ment. Transcripts of testimony in
hearings may be obtained from the of-
ficial reporter by the parties and the
public at rates not to exceed the max-
imum rates fixed by the contract be-
tween the Department and the re-
porter. Upon notice to all parties, the
presiding officer may authorize correc-
tions to the transcript which involve
matters of substance. Transcripts must
be taken by stenotype machine and not
be voice recording devices, unless oth-
erwise agreed by all of the parties and
the presiding officer.

§1326.109 Record for decision.

The transcript of testimony, exhib-
its, and all papers and requests filed in
the proceedings, except the correspond-
ence section of the docket, including
rulings and any recommended or initial
decision, constitute the exclusive
record for decision.

POST-HEARING PROCEDURES, DECISIONS

§1326.110 Post-hearing briefs.

The presiding officer must fix the
time for filing post-hearing briefs. This
time may not exceed 30 days after ter-
mination of the hearing and receipt of
the transcript. Briefs may contain pro-
posed findings of fact and conclusions
of law. If permitted, reply briefs may
be filed no later than 15 days after fil-
ing of the post-hearing briefs.

§1326.111 Decisions following hearing.

(a) If the Secretary, or his or her des-
ignee, is the presiding officer, he or she
must issue a decision within 60 days
after the time for submission of post-
hearing briefs has expired.

(b)(1) If the presiding officer is an-
other person designated for a par-
ticular hearing or hearings, he or she
must, within 30 days after the time for
submission of post-hearing briefs has
expired, certify the entire record to the
Secretary (or his or her designee) in-
cluding the recommended findings and
proposed decision.

(2) The Secretary, or his or her des-
ignee, must serve a copy of the rec-

45 CFR Ch. XIII (10-1-24 Edition)

ommended findings and proposed deci-
sion upon all parties and amici.

(3) Any party may, within 20 days,
file exceptions to the recommended
findings and proposed decision and sup-
porting brief or statement with the
Secretary, or his or her designee.

(4) The Secretary, or his or her des-
ignee, must review the recommended
decision and, within 60 days of its
issuance, issue his or her own decision.

(c) If the Secretary, or his or her des-
ignee, concludes:

(1) In the case of a hearing pursuant
to sections 124, 127, or 143 of the Act,
that a State plan or the activities of
the State’s Protection and Advocacy
System does not comply with Federal
requirements, he or she shall also
specify whether the State’s payment or
allotment for the fiscal year will not be
authorized for the State or whether, in
the exercise of his or her discretion,
the payment or allotment will be lim-
ited to the parts of the State plan or
the activities of the State’s Protection
and Advocacy System not affected by
the noncompliance.

(2) In the case of a hearing pursuant
to section 127 of the Act that the State
is not complying with the require-
ments of the State plan, he or she also
must specify whether the State’s pay-
ment or allotment will be made avail-
able to the State or whether, in the ex-
ercise of his or her discretion, the pay-
ment or allotment will be limited to
the parts of the State plan not affected
by such noncompliance. The Secretary,
or his or her designee, may ask the par-
ties for recommendations or briefs or
may hold conferences of the parties on
these questions.

(d) The decision of the Secretary, or
his or her designee, under this section
is the final decision of the Secretary
and constitutes ‘‘final agency action”
within the meaning of 5 U.S.C. 704 and
the ‘‘Secretary’s action’ within the
meaning of section 128 of the Act (42
U.S.C. 15028). The Secretary’s, or his or
her designee’s, decision must be
promptly served on all parties and
amici.
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§1326.112 Effective date of decision by
the Secretary.

(a) If, in the case of a hearing pursu-
ant to section 124 of the Act, the Sec-
retary, or his or her designee, con-
cludes that a State plan does not com-
ply with Federal requirements, and the
decision provides that the payment or
allotment will be authorized but lim-
ited to parts of the State plan not af-
fected by such noncompliance, the de-
cision must specify the effective date
for the authorization of the payment or
allotment.

(b) In the case of a hearing pursuant
to sections 127 or 143 of the Act, if the
Secretary, or his or her designee, con-
cludes that the State is not complying
with the requirements of the State
plan or if the activities of the State’s
Protection and Advocacy System do
not comply with Federal requirements,
the decision that further payments or
allotments will not be made to the
State, or will be limited to the parts of
the State plan or activities of the
State Protection and Advocacy System
not affected, must specify the effective
date for withholding payments or allot-
ments.

(c) The effective date may not be ear-
lier than the date of the decision of the
Secretary, or his or her designee, and
may not be later than the first day of
the next calendar quarter.

(d) The provision of this section may
not be waived pursuant to §1326.84.

[80 FR 44807, July 27, 2015, as amended at 85
FR 72911, Nov. 16, 2020]

PART 1327—DEVELOPMENTAL DIS-
ABILITIES PROJECTS OF NA-
TIONAL SIGNIFICANCE

AUTHORITY: 42 U.S.C. 15001 et seq.

SOURCE: 80 FR 44807, July 27, 2015, unless
otherwise noted. Redesignated at 81 FR 35645,
June 3, 2016.

§1327.1 General requirements.

(a) All projects funded under this
part must be of national significance
and serve or relate to individuals with
developmental disabilities to comply
with subtitle E of the Act, sections 161-
163 (42 U.S.C. 15081-15083).

§1328.1

(b) In general, Projects of National
Significance (PNS) provide technical
assistance, collect data, demonstrate
exemplary and innovative models, dis-
seminate knowledge at the local and
national levels, and otherwise meet the
goals of Projects of National Signifi-
cance section 161 (42 U.S.C. 15081).

(c) Projects of National Significance
may engage in one or more of the types
of activities provided in section 161(2)
of the Act.

(d) In general, eligible applicants for
PNS funding are public and private
non-profit entities, 42 U.S.C. 15082, such
as institutions of higher learning,
State and local governments, and Trib-
al governments. The program an-
nouncements will specifically state
any further eligibility requirements for
the priority areas in the fiscal year.

(e) Faith-based organizations are eli-
gible to apply for PNS funding, pro-
viding that the faith-based organiza-
tions meet the specific eligibility cri-
teria contained in the program an-
nouncement for the fiscal year.

PART 1328—THE NATIONAL NET-
WORK OF UNIVERSITY CENTERS
FOR EXCELLENCE IN DEVELOP-
MENTAL DISABILITIES, EDU-
CATION, RESEARCH, AND SERV-
ICE

Sec.
1328.1
1328.2

Definitions.

Purpose.

1328.3 Core functions.

1328.4 National training initiatives on crit-
ical and emerging needs.

1328.5 Applications.

1328.6 Governance and administration.

1328.7 Five-year plan and annual report.

AUTHORITY: 42 U.S.C. 15001 et seq.

SOURCE: 80 FR 44807, July 27, 2015, unless
otherwise noted. Redesignated at 81 FR 35645,
June 3, 2016.

§1328.1 Definitions.

States. For the purpose of this part,
“‘State’”” means each of the several
States of the United States, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the United States Vir-
gin Islands, and Guam.
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