
212 

45 CFR Ch. XIII (10–1–24 Edition) § 1322.35 

governments, other State agencies re-
sponsible for emergency and disaster 
preparedness, and any other institu-
tions that have responsibility for dis-
aster relief service delivery; 

(c) Processes for developing and up-
dating long-range emergency and dis-
aster preparedness plans; and 

(d) Other relevant information as de-
termined by the Tribal organization or 
Hawaiian Native grantee. 

§ 1322.35 Flexibilities under a major 
disaster declaration. 

(a) If a State or Indian Tribe requests 
and receives a major disaster declara-
tion under the Stafford Act (42 U.S.C. 
5121–5207), the Tribal organization or 
Hawaiian Native grantee may use dis-
aster relief flexibilities as set forth in 
this section to provide disaster relief 
services within its approved service 
area for areas of the State or Indian 
Tribe where the specific major disaster 
declaration is authorized and where 
older Native Americans and family 
caregivers are affected. 

(b) Flexibilities a Tribal organization 
or Hawaiian Native grantee may exer-
cise under a major disaster declaration 
include allowing use of any portion of 
the funds of any open grant awards 
under Title VI of the Act for disaster 
relief services for older individuals and 
family caregivers. 

(c) Disaster relief services may in-
clude any allowable services under the 
Act to eligible older Native Americans 
or family caregivers during the period 
covered by the major disaster declara-
tion. 

(d) Expenditures of funds under dis-
aster relief flexibilities must be re-
ported separately from the grant where 
funding was expended. A Tribal organi-
zation or Hawaiian Native grantee may 
expend funds from any source within 
open grant awards under Title VI of 
the Act but must track the source of 
all expenditures. 

(e) A Tribal organization or Hawaiian 
Native grantee must have policies and 
procedures outlining eligibility, use, 
and reporting of services and funds pro-
vided under these flexibilities. 

(f) A Tribal organization or Hawaiian 
Native grantee may only make obliga-
tions exercising this flexibility during 
the major disaster declaration incident 

period or 90 days thereafter or with 
prior approval from the Assistant Sec-
retary for Aging. 

§ 1322.37 Title VI and Title III coordi-
nation for emergency and disaster 
preparedness. 

A Tribal organization or Hawaiian 
Native grantee under Title VI of the 
Act and State and area agencies funded 
under Title III of the Act should co-
ordinate in emergency and disaster 
preparedness planning, response, and 
recovery. A Tribal organization or Ha-
waiian Native grantee must have poli-
cies and procedures in place for how 
they will communicate and coordinate 
with State agencies and area agencies 
regarding emergency and disaster pre-
paredness planning, response, and re-
covery. 

§ 1322.39 Modification during major 
disaster declaration or public 
health emergency. 

The Assistant Secretary for Aging re-
tains the right to modify the require-
ments described in these regulations 
pursuant to a major disaster declara-
tion or public health emergency. 

PART 1324—ALLOTMENTS FOR VUL-
NERABLE ELDER RIGHTS PROTEC-
TION ACTIVITIES 

Subpart A—State Long-Term Care 
Ombudsman Program 

Sec. 
1324.1 Definitions. 
1324.11 Establishment of the Office of the 

State Long-Term Care Ombudsman. 
1324.13 Functions and responsibilities of the 

State Long-Term Care Ombudsman. 
1324.15 State agency responsibilities related 

to the Ombudsman program. 
1324.17 Responsibilities of agencies hosting 

local Ombudsman entities. 
1324.19 Duties of the representatives of the 

Office. 
1324.21 Conflicts of interest. 

Subpart B—Programs for Prevention of 
Elder Abuse, Neglect, and Exploitation 

1324.201 State agency responsibilities for 
the prevention of elder abuse, neglect, 
and exploitation. 



213 

Administration for Children and Families, HHS § 1324.1 

Subpart C—State Legal Assistance 
Development 

1324.301 Definitions. 
1324.303 Legal Assistance Developer. 

Subpart D—Adult Protective Services 
Programs 

1324.400 Eligibility for funding. 
1324.401 Definitions. 
1324.402 Program administration. 
1324.403 APS response. 
1324.404 Conflict of interest. 
1324.405 Accepting reports. 
1324.406 Coordination with other entities. 
1324.407 APS program performance. 
1324.408 State plans. 

AUTHORITY: 2 U.S.C. 3001 et seq. and 42 
U.S.C. 1394m. 

SOURCE: 89 FR 11688, Feb. 14, 2024, unless 
otherwise noted. 

Subpart A—State Long-Term Care 
Ombudsman Program 

§ 1324.1 Definitions. 
The following definitions apply to 

this part: 
Immediate family, pertaining to con-

flicts of interest as used in section 712 
of the Older Americans Act (the Act) 
(42 U.S.C. 3058g), means a member of 
the household or a relative with whom 
there is a close personal or significant 
financial relationship. 

Office of the State Long-Term Care Om-
budsman, as used in sections 711 and 712 
of the Act (42 U.S.C. 3058f and 3058g), 
means the organizational unit in a 
State or Territory which is headed by a 
State Long-Term Care Ombudsman. 

Official duties, as used in section 712 
of the Act (42 U.S.C. 3058g) with respect 
to representatives of the Long-Term 
Care Ombudsman Program, means 
work pursuant to the Long-Term Care 
Ombudsman Program authorized by 
the Act, subpart A of this part, and/or 
State law and carried out under the 
auspices and general direction of, or by 
direct delegation from, the State Long- 
Term Care Ombudsman. 

Representatives of the Office of the 
State Long-Term Care Ombudsman, as 
used in sections 711 and 712 of the Act 
(42 U.S.C. 3058f and 3058g), means the 
employees or volunteers designated by 
the Ombudsman to fulfill the duties set 
forth in § 1324.19(a), whether personnel 
supervision is provided by the Ombuds-

man or their designees or by an agency 
hosting a local Ombudsman entity des-
ignated by the Ombudsman pursuant to 
section 712(a)(5) of the Act (42 U.S.C. 
3058g(a)(5)). 

Resident representative means any of 
the following: 

(1) An individual chosen by the resi-
dent to act on behalf of the resident in 
order to support the resident in deci-
sion-making; access the resident’s 
medical, social, or other personal infor-
mation; manage the resident’s finan-
cial matters; or receive notifications 
pertaining to the resident; 

(2) A person authorized by State or 
Federal law (including but not limited 
to agents under power of attorney, rep-
resentative payees, and other fidu-
ciaries) to act on behalf of the resident 
in order to support the resident in deci-
sion-making; access the resident’s 
medical, social or other personal infor-
mation; manage the resident’s finan-
cial matters; or receive notifications 
pertaining to the resident; 

(3) Legal representative, as used in 
section 712 of the Act (42 U.S.C. 3058g); 

(4) The court-appointed guardian or 
conservator of a resident; 

(5) Nothing in this rule is intended to 
expand the scope of authority of any 
resident representative beyond that au-
thority specifically authorized by the 
resident, State or Federal law, or a 
court of competent jurisdiction. 

State Long-Term Care Ombudsman, or 
Ombudsman, as used in sections 711 and 
712 of the Act (42 U.S.C. 3058f and 
3058g), means the individual who heads 
the Office and is responsible to person-
ally, or through representatives of the 
Office, fulfill the functions, responsibil-
ities and duties set forth in §§ 1324.13 
and 1324.19. 

State Long-Term Care Ombudsman pro-
gram, Ombudsman program, or program, 
as used in sections 711 and 712 of the 
Act (42 U.S.C. 3058f and 3058g), means 
the program through which the func-
tions and duties of the Office are car-
ried out, consisting of the Ombudsman, 
the Office headed by the Ombudsman, 
and the representatives of the Office. 

Willful interference means actions or 
inactions taken by an individual in an 
attempt to intentionally prevent, 
interfere with, or attempt to impede 
the Ombudsman from performing any 
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of the functions or responsibilities set 
forth in § 1324.13, or the Ombudsman or 
a representative of the Office from per-
forming any of the duties set forth in 
§ 1324.19. 

§ 1324.11 Establishment of the Office 
of the State Long-Term Care Om-
budsman. 

(a) The Office of the State Long- 
Term Care Ombudsman shall be an en-
tity headed by the State Long-Term 
Care Ombudsman, who shall carry out 
all of the functions and responsibilities 
set forth in § 1324.13 and, directly and/or 
through local Ombudsman entities, the 
duties set forth in § 1324.19. 

(b) The State agency shall establish 
the Office and thereby carry out the 
Long-Term Care Ombudsman Program 
in either of the following ways: 

(1) The Office is a distinct entity, 
separately identifiable, and located 
within or connected to the State agen-
cy; or 

(2) The State agency enters into a 
contract or other arrangement with 
any public agency or nonprofit organi-
zation which shall establish a sepa-
rately identifiable, distinct entity as 
the Office. 

(c) The State agency shall require 
that the Ombudsman serve on a full- 
time basis. In providing leadership and 
management of the Office, the func-
tions, responsibilities, and duties, as 
set forth in §§ 1324.13 and 1324.19 are to 
constitute the entirety of the Ombuds-
man’s work. The State agency or other 
agency carrying out the Office shall 
not require or request the Ombudsman 
to be responsible for leading, managing 
or performing the work of non-ombuds-
man services or programs except on a 
time-limited, intermittent basis. 

(1) This provision does not limit the 
authority of the Ombudsman program 
to provide ombudsman services to pop-
ulations other than residents of long- 
term care facilities so long as the ap-
propriations under the Act are utilized 
to serve residents of long-term care fa-
cilities, as authorized by the Act. 

(2) [Reserved] 
(d) The State agency, and other enti-

ty selecting the Ombudsman, if appli-
cable, shall ensure that the Ombuds-
man meets minimum qualifications 

which shall include, but not be limited 
to, demonstrated expertise in: 

(1) Long-term services and supports 
or other direct services for older indi-
viduals or individuals with disabilities; 

(2) Consumer-oriented public policy 
advocacy; 

(3) Leadership and program manage-
ment skills; and 

(4) Negotiation and problem resolu-
tion skills. 

(e) Where the Ombudsman has the 
legal authority to do so, they shall es-
tablish policies and procedures, in con-
sultation with the State agency, to 
carry out the Ombudsman program in 
accordance with the Act. Where State 
law does not provide the Ombudsman 
with legal authority to establish poli-
cies and procedures, the Ombudsman 
shall recommend policies and proce-
dures to the State agency or other 
agency in which the Office is organiza-
tionally located, and such agency shall 
establish Ombudsman program policies 
and procedures as recommended by the 
Ombudsman. Where local Ombudsman 
entities are designated within area 
agencies on aging or other entities, the 
Ombudsman and/or appropriate agency 
shall develop such policies and proce-
dures in consultation with the agencies 
hosting local Ombudsman entities, 
area agencies on aging, and representa-
tives of the Office. The policies and 
procedures must address the following: 

(1) Program administration. Policies 
and procedures regarding program ad-
ministration must include, but not be 
limited to: 

(i) A requirement that the agency in 
which the Office is organizationally lo-
cated must not have personnel policies 
or practices that prohibit the Ombuds-
man from performing the functions and 
responsibilities of the Ombudsman, as 
set forth in § 1324.13, or from adhering 
to the requirements of section 712 of 
the Act (42 U.S.C. 3058g). Nothing in 
this provision shall prohibit such agen-
cy from requiring that the Ombuds-
man, or other employees or volunteers 
of the Office, adhere to the personnel 
policies and procedures of the entity 
which are otherwise lawful. 

(ii) A requirement that an agency 
hosting a local Ombudsman entity 
must not have personnel policies or 
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practices which prohibit a representa-
tive of the Office from performing the 
duties of the Ombudsman program or 
from adhering to the requirements of 
section 712 of the Act (42 U.S.C. 3058g). 
Nothing in this provision shall prohibit 
such agency from requiring that rep-
resentatives of the Office adhere to the 
personnel policies and procedures of 
the host agency which are otherwise 
lawful. 

(iii) A requirement that the Ombuds-
man shall, on a regular basis, monitor 
the performance of local Ombudsman 
entities which the Ombudsman has des-
ignated to carry out the duties of the 
Office. 

(iv) A description of the process by 
which the agencies hosting local Om-
budsman entities will coordinate with 
the Ombudsman in the employment or 
appointment of representatives of the 
Office. 

(v) Standards to ensure that the Of-
fice and/or local Ombudsman entities 
provide prompt response to complaints, 
with priority given to complaints re-
garding abuse, neglect, exploitation, 
and complaints that are time sensitive. 
At a minimum, the standards shall re-
quire consideration of the severity of 
the risk to the resident, the imminence 
of the threat of or potential harm to 
the resident, and the opportunity for 
mitigating harm to the resident 
through provision of Ombudsman pro-
gram services. 

(vi) Procedures that clarify appro-
priate fiscal responsibilities of the 
local Ombudsman entity, including but 
not limited to clarifications regarding 
access to programmatic fiscal informa-
tion by appropriate representatives of 
the Office. 

(vii) Procedures that establish stand-
ard retention periods for files, records, 
and other information maintained by 
the Ombudsman program and allowable 
methods of storage and destruction. 

(2) Procedures for access. Policies and 
procedures regarding timely access to 
facilities, residents, and appropriate 
records (regardless of format and in-
cluding, upon request, copies of such 
records) by the Ombudsman and rep-
resentatives of the Office must include, 
but not be limited to: 

(i) Access to enter all long-term care 
facilities at any time during a facili-

ty’s regular business hours or regular 
visiting hours, and at any other time 
when access may be required by the 
circumstances to be investigated; 

(ii) Access to all residents to perform 
the functions and duties set forth in 
§§ 1324.13 and 1324.19; 

(iii) Access to the name and contact 
information of the resident representa-
tive, if any, where needed to perform 
the functions and duties set forth in 
§§ 1324.13 and 1324.19; 

(iv) Access to review the medical, so-
cial, and other records relating to a 
resident, if: 

(A) The resident or resident rep-
resentative communicates informed 
consent to the access and the consent 
is given in writing or through the use 
of auxiliary aids and services; 

(B) The resident or resident rep-
resentative communicates informed 
consent orally, visually, or through the 
use of auxiliary aids and services, and 
such consent is documented contem-
poraneously by a representative of the 
Office in accordance with such proce-
dures; 

(C) The resident is unable to commu-
nicate consent to the review and has no 
legal representative, and the represent-
ative of the Office obtains the approval 
of the Ombudsman; or 

(D) Access is necessary in order to in-
vestigate a complaint, the resident rep-
resentative refuses to consent to the 
access, a representative of the Office 
has reasonable cause to believe that 
the resident representative is not act-
ing in the best interests of the resi-
dent, and the representative of the Of-
fice obtains the approval of the Om-
budsman. 

(v) Access to the administrative 
records, policies, and documents, to 
which the residents have, or the gen-
eral public has access, of long-term 
care facilities; 

(vi) Access of the Ombudsman to, 
and, upon request, copies of all licens-
ing and certification records main-
tained by the State with respect to 
long-term care facilities; and 

(vii) Reaffirmation that the Health 
Insurance Portability and Account-
ability Act of 1996 (HIPAA) Privacy 
Rule (42 U.S.C. 1301 et seq.), 45 CFR part 
160 and 45 CFR part 164, subparts A and 
E, does not preclude release by covered 
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entities of resident private health in-
formation or other resident identifying 
information to the Ombudsman pro-
gram, including but not limited to resi-
dents’ medical, social, or other records, 
a list of resident names and room num-
bers, or information collected in the 
course of a State or Federal survey or 
inspection process. 

(3) Disclosure. Policies and procedures 
regarding disclosure of files, records, 
and other information maintained by 
the Ombudsman program must include, 
but not be limited to: 

(i) Provision that the files, records, 
and information maintained by the 
Ombudsman program may be disclosed 
only at the discretion of the Ombuds-
man or designee of the Ombudsman for 
such purpose and in accordance with 
the criteria developed by the Ombuds-
man, as required by § 1324.13(e); 

(ii) Prohibition of the disclosure of 
identifying information of any resident 
with respect to whom the Ombudsman 
program maintains files, records, or in-
formation, except as otherwise pro-
vided by § 1324.19(b)(5) through (8), un-
less: 

(A) The resident or the resident rep-
resentative communicates informed 
consent to the disclosure and the con-
sent is given in writing or through the 
use of auxiliary aids and services; 

(B) The resident or resident rep-
resentative communicates informed 
consent orally, visually, or through the 
use of auxiliary aids and services and 
such consent is documented contem-
poraneously by a representative of the 
Office in accordance with such proce-
dures; or 

(C) The disclosure is required by 
court order. 

(iii) Prohibition of the disclosure of 
identifying information of any com-
plainant with respect to whom the Om-
budsman program maintains files, 
records, or information, unless: 

(A) The complainant communicates 
informed consent to the disclosure and 
the consent is given in writing or 
through the use of auxiliary aids and 
services; 

(B) The complainant communicates 
informed consent orally, visually, or 
through the use of auxiliary aids and 
services and such consent is docu-
mented contemporaneously by a rep-

resentative of the Office in accordance 
with such procedures; or 

(C) The disclosure is required by 
court order. 

(iv) Standard criteria for making de-
terminations about disclosure of resi-
dent information when the resident is 
unable to provide consent and there is 
no resident representative or the resi-
dent representative refuses consent as 
set forth in § 1324.19(b)(5) through (8); 

(v) Prohibition on requirements for 
mandatory reporting abuse, neglect, or 
exploitation to adult protective serv-
ices or any other entity, long-term 
care facility, or other concerned per-
son, including when such reporting 
would disclose identifying information 
of a complainant or resident without 
appropriate consent or court order, ex-
cept as otherwise provided in 
§ 1324.19(b)(5) through (8); and 

(vi) Adherence to the provisions of 
paragraph (e)(3) of this section, regard-
less of the source of the request for in-
formation or the source of funding for 
the services of the Ombudsman pro-
gram, notwithstanding section 
705(a)(6)(C) of the Act (42 U.S.C. 
3058d(a)(6)(C)). 

(4) Conflicts of interest. Policies and 
procedures regarding conflicts of inter-
est must establish mechanisms to iden-
tify and remove or remedy conflicts of 
interest as provided in § 1324.21, includ-
ing: 

(i) Ensuring that no individual, or 
member of the immediate family of an 
individual, involved in the employment 
or appointment of the Ombudsman has 
or may have a conflict of interest; 

(ii) Requiring that other agencies in 
which the Office or local Ombudsman 
entities are organizationally located 
have policies in place to prohibit the 
employment or appointment of an Om-
budsman or a representative of the Of-
fice who has or may have a conflict 
that cannot be adequately removed or 
remedied; 

(iii) Requiring that the Ombudsman 
take reasonable steps to refuse, sus-
pend, or remove designation of an indi-
vidual who has a conflict of interest, or 
who has a member of the immediate 
family who has or may have a conflict 
of interest, which cannot be removed 
or remedied; 
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(iv) Establishing the methods by 
which the Office and/or State agency 
will periodically review and identify 
conflicts of the Ombudsman and rep-
resentatives of the Office; and 

(v) Establishing the actions the Of-
fice and/or State agency will require 
the Ombudsman or representatives of 
the Office to take in order to remedy or 
remove such conflicts. 

(5) Systems advocacy. Policies and pro-
cedures related to systems advocacy 
must assure that the Office is required 
and has sufficient authority to carry 
out its responsibility to analyze, com-
ment on, and monitor the development 
and implementation of Federal, State, 
and local laws, regulations, and other 
government policies and actions that 
pertain to long-term care facilities and 
services and to the health, safety, wel-
fare, and rights of residents, and to rec-
ommend any changes in such laws, reg-
ulations, and policies as the Office de-
termines to be appropriate. 

(i) Such procedures must exclude the 
Ombudsman and representatives of the 
Office from any State lobbying prohibi-
tions to the extent that such require-
ments are inconsistent with section 712 
of the Act (42 U.S.C. 3058g). 

(ii) Nothing in this part shall pro-
hibit the Ombudsman or the State 
agency or other agency in which the 
Office is organizationally located from 
establishing policies which promote 
consultation regarding the determina-
tions of the Office related to rec-
ommended changes in laws, regula-
tions, and policies. However, such a 
policy shall not require a right to re-
view or pre-approve positions or com-
munications of the Office. 

(6) Designation. Policies and proce-
dures related to designation must es-
tablish the criteria and process by 
which the Ombudsman shall designate 
and/or refuse, suspend, or remove des-
ignation of local Ombudsman entities 
and representatives of the Office. 

(i) Such criteria should include, but 
not be limited to, the authority to 
refuse, suspend, or remove designation 
of a local Ombudsman entity or rep-
resentative of the Office in situations 
in which an identified conflict of inter-
est cannot be removed or remedied as 
set forth in § 1324.21. 

(ii) [Reserved] 

(7) Grievance process. Policies and pro-
cedures related to grievances must es-
tablish a grievance process for the re-
ceipt and review of grievances regard-
ing the determinations or actions of 
the Ombudsman and representatives of 
the Office. 

(i) Such process shall include an op-
portunity for reconsideration of the 
Ombudsman decision to refuse, sus-
pend, or remove designation of a local 
Ombudsman entity or representative of 
the Office. Notwithstanding the griev-
ance process, the Ombudsman shall 
make the final determination to des-
ignate or to refuse, suspend, or remove 
designation of a local Ombudsman en-
tity or representative of the Office. 

(ii) [Reserved] 
(8) Determinations of the Office. Poli-

cies and procedures related to the de-
terminations of the Office must ensure 
that the Ombudsman, as head of the 
Office, shall be able to independently 
make determinations and establish po-
sitions of the Office, and carry out the 
functions and responsibilities author-
ized by § 1324.13 without interference 
and shall not be constrained by or nec-
essarily represent the determinations 
or positions of the State agency or 
other agency in which the Office is or-
ganizationally located. 

(9) Emergency planning. Policies and 
procedures related to emergency plan-
ning must include continuity of oper-
ations procedures using an all-hazards 
approach, and coordination with emer-
gency management agencies. 

§ 1324.13 Functions and responsibil-
ities of the State Long-Term Care 
Ombudsman. 

The Ombudsman, as head of the Of-
fice, shall have responsibility and au-
thority for the leadership and manage-
ment of the Office in coordination with 
the State agency, and, where applica-
ble, any other agency carrying out the 
Ombudsman program, as follows. 

(a) Functions. The Ombudsman shall, 
personally or through representatives 
of the Office: 

(1) Identify, investigate, and resolve 
complaints that: 

(i) Are made by, or on behalf of, resi-
dents; and 

(ii) Relate to action, inaction, or de-
cisions, that may adversely affect the 
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health, safety, welfare, or rights of 
residents (including the welfare and 
rights of residents with respect to the 
appointment and activities of resident 
representatives) of: 

(A) Providers, or representatives of 
providers, of long-term care; 

(B) Public agencies; or 
(C) Health and social service agen-

cies. 
(2) Provide services to protect the 

health, safety, welfare, and rights of 
the residents; 

(3) Inform residents about means of 
obtaining services provided by the Om-
budsman program; 

(4) Ensure that residents have reg-
ular and timely access to the services 
provided through the Ombudsman pro-
gram and that residents and complain-
ants receive timely responses from rep-
resentatives of the Office to requests 
for information and complaints; 

(5) Represent the interests of resi-
dents before governmental agencies, 
assure that individual residents have 
access to, and pursue (as the Ombuds-
man determines as necessary and con-
sistent with resident interests) admin-
istrative, legal, and other remedies to 
protect the health, safety, welfare, and 
rights of residents; 

(6) Provide administrative and tech-
nical assistance to representatives of 
the Office and agencies hosting local 
Ombudsman entities; 

(7)(i) Analyze, comment on, and mon-
itor the development and implementa-
tion of Federal, State, and local laws, 
regulations, and other governmental 
policies and actions, that pertain to 
the health, safety, welfare, and rights 
of the residents, with respect to the 
adequacy of long-term care facilities 
and services in the State; 

(ii) Recommend any changes in such 
laws, regulations, policies, and actions 
as the Office determines to be appro-
priate; 

(iii) Facilitate public comment on 
the laws, regulations, policies, and ac-
tions; 

(iv) Provide leadership to statewide 
systems advocacy efforts of the Office 
on behalf of long-term care facility 
residents, including coordination of 
systems advocacy efforts carried out 
by representatives of the Office; 

(v) Provide information to public and 
private agencies, legislators, the 
media, and other persons, regarding 
the problems and concerns of residents 
and recommendations related to the 
problems and concerns; 

(vi) Such determinations and posi-
tions shall be those of the Office and 
shall not necessarily represent the de-
terminations or positions of the State 
agency or other agency in which the 
Office is organizationally located; 

(vii) In carrying out systems advo-
cacy efforts of the Office on behalf of 
long-term care facility residents and 
pursuant to the receipt of grant funds 
under the Act, the provision of infor-
mation, recommendations of changes 
of laws to legislators, and rec-
ommendations of changes to govern-
ment agency regulations and policies 
by the Ombudsman or representatives 
of the Office do not constitute lobbying 
activities as defined by 45 CFR part 93. 

(8) Coordinate with and promote the 
development of citizen organizations 
consistent with the interests of resi-
dents; and 

(9) Promote, provide technical sup-
port for the development of, and pro-
vide ongoing support as requested by 
resident and family councils to protect 
the well-being and rights of residents. 

(b) Responsibilities. The Ombudsman 
shall be the head of a unified statewide 
Long-Term Care Ombudsman Program 
and shall: 

(1) Establish or recommend policies, 
procedures, and standards for adminis-
tration of the Ombudsman program 
pursuant to § 1324.11(e); 

(2) Require representatives of the Of-
fice to fulfill the duties set forth in 
§ 1324.19 in accordance with Ombuds-
man program policies and procedures. 

(c) Designation. The Ombudsman shall 
determine designation and refusal, sus-
pension, or removal of designation, of 
local Ombudsman entities and rep-
resentatives of the Office pursuant to 
section 712(a)(5) of the Act (42 U.S.C. 
3058g(a)(5)) and the policies and proce-
dures set forth in § 1324.11(e)(6). 

(1) If an Ombudsman chooses to des-
ignate local Ombudsman entities, the 
Ombudsman shall: 

(i) Designate local Ombudsman enti-
ties to be organizationally located 
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within public or non-profit private en-
tities; 

(ii) Review and approve plans or con-
tracts governing local Ombudsman en-
tity operations, including, where appli-
cable, through area agency on aging 
plans, in coordination with the State 
agency; and 

(iii) Monitor, on a regular basis, the 
Ombudsman program performance of 
local Ombudsman entities. 

(2) The Ombudsman shall establish 
procedures for training for certifi-
cation and continuing education of the 
representatives of the Office, based on 
and consistent with standards estab-
lished by the Director of the Office of 
Long-Term Care Ombudsman Programs 
as described in section 201(d) of the Act 
(42 U.S.C. 3011(d)) and set forth by the 
Assistant Secretary for Aging, in con-
sultation with residents, resident rep-
resentatives, citizen organizations, 
long-term care providers, and the State 
agency, that: 

(i) Specify a minimum number of 
hours of initial training; 

(ii) Specify the content of the train-
ing, including training relating to Fed-
eral, State, and local laws, regulations, 
and policies, with respect to long-term 
care facilities in the State; investiga-
tive and resolution techniques; and 
such other matters as the Office deter-
mines to be appropriate; 

(iii) Specify that all program staff or 
volunteers who have access to resi-
dents, files, records, and other informa-
tion of the Ombudsman program sub-
ject to disclosure requirements shall 
undergo training and certification to 
be designated as representatives of the 
Office; and 

(iv) Specify an annual number of 
hours of in-service training for all rep-
resentatives of the Office. 

(3) Prohibit any representative of the 
Office from carrying out the duties de-
scribed in § 1324.19 unless the represent-
ative: 

(i) Has received the training required 
under paragraph (c)(2) of this section or 
is performing such duties under super-
vision of the Ombudsman or a des-
ignated representative of the Office as 
part of certification training require-
ments; and 

(ii) Has been approved by the Om-
budsman as qualified to carry out the 
activity on behalf of the Office. 

(4) The Ombudsman shall investigate 
allegations of misconduct by represent-
atives of the Office in the performance 
of Ombudsman program duties and, as 
applicable, coordinate such investiga-
tions with the State agency in which 
the Office is organizationally located, 
agency hosting the local Ombudsman 
entity and/or the local Ombudsman en-
tity. 

(5) Policies, procedures, or practices 
which the Ombudsman determines to 
be in conflict with the laws, policies, or 
procedures governing the Ombudsman 
program shall be sufficient grounds for 
refusal, suspension, or removal of des-
ignation of the representative of the 
Office and/or the local Ombudsman en-
tity. 

(d) Ombudsman program information. 
The Ombudsman shall manage the 
files, records, and other information of 
the Ombudsman program, whether in 
physical, electronic, or other formats, 
including information maintained by 
representatives of the Office and local 
Ombudsman entities pertaining to the 
cases and activities of the Ombudsman 
program. Such files, records, and other 
information are the property of the Of-
fice. Nothing in this provision shall 
prohibit a representative of the Office 
or a local Ombudsman entity from 
maintaining such information in ac-
cordance with Ombudsman program re-
quirements. All program staff or volun-
teers who access the files, records, and 
other information of the Ombudsman 
program subject to disclosure require-
ments shall undergo training and cer-
tification to be designated as rep-
resentatives of the Office. 

(e) Disclosure. In making determina-
tions regarding the disclosure of files, 
records, and other information main-
tained by the Ombudsman program, 
the Ombudsman shall: 

(1) Have the sole authority to make 
or delegate determinations concerning 
the disclosure of the files, records, and 
other information maintained by the 
Ombudsman program. The Ombudsman 
shall comply with section 712(d) of the 
Act (42 U.S.C. 3058g(d)) in responding to 
requests for disclosure of files, records, 
and other information, regardless of 
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the format of such file, record, or other 
information, the source of the request, 
and the sources of funding to the Om-
budsman program; 

(2) Develop and adhere to criteria to 
guide the Ombudsman’s discretion in 
determining whether to disclose the 
files, records, or other information of 
the Office. Criteria for disclosure of 
records shall consider if the disclosure 
has the potential to: 

(i) Cause retaliation against resi-
dents, complainants, or witnesses; 

(ii) Undermine the working relation-
ships between the Ombudsman pro-
gram, facilities, and/or other agencies; 
or 

(iii) Undermine other official duties 
of the program. 

(3) Develop and adhere to a process 
for the appropriate disclosure of infor-
mation maintained by the Office, in-
cluding: 

(i) Classification of at least the fol-
lowing types of files, records, and infor-
mation: medical, social, and other 
records of residents; administrative 
records, policies, and documents of 
long-term care facilities; licensing and 
certification records maintained by the 
State with respect to long-term care 
facilities; and data collected in the 
Ombudsman program reporting system; 

(ii) Identification of the appropriate 
individual designee or category of des-
ignee, if other than the Ombudsman, 
authorized to determine the disclosure 
of specific categories of information in 
accordance with the criteria described 
in this paragraph (e). 

(f) Fiscal management. The Ombuds-
man shall determine the use of the fis-
cal resources appropriated or otherwise 
available for the operation of the Of-
fice. Where local Ombudsman entities 
are designated, the Ombudsman shall 
approve the allocations of Federal and 
State funds provided to such entities, 
subject to applicable Federal and State 
laws and policies. The Ombudsman 
shall determine that program budgets 
and expenditures of the Office and local 
Ombudsman entities are consistent 
with laws, policies, and procedures gov-
erning the Ombudsman program. 

(g) Annual report. In addition to the 
annual submission of the National Om-
budsman Reporting System report, the 
Ombudsman shall independently de-

velop, provide final approval of, and 
disseminate an annual report as set 
forth in section 712(h)(1) of the Act (42 
U.S.C. 3058g(h)(1)) and as otherwise re-
quired by the Assistant Secretary for 
Aging. 

(1) Such report shall: 
(i) Describe the activities carried out 

by the Office in the year for which the 
report is prepared; 

(ii) Contain analysis of Ombudsman 
program data; 

(iii) Describe evaluation of the prob-
lems experienced by, and the com-
plaints made by or on behalf of, resi-
dents; 

(iv) Contain policy, regulatory, and/ 
or legislative recommendations for im-
proving quality of the care and life of 
the residents; protecting the health, 
safety, welfare, and rights of the resi-
dents; and resolving resident com-
plaints and identified problems or bar-
riers; 

(v) Contain analysis of the success of 
the Ombudsman program, including 
success in providing services to resi-
dents of assisted living, board and care 
facilities, and other similar adult care 
facilities; and 

(vi) Describe barriers that prevent 
the optimal operation of the Ombuds-
man program. 

(2) The Ombudsman shall make such 
report available to the public and sub-
mit it to the Assistant Secretary for 
Aging, the chief executive officer of the 
State, the State legislature, the State 
agency responsible for licensing or cer-
tifying long-term care facilities, and 
other appropriate governmental enti-
ties. 

(h) Memoranda of understanding. 
Through adoption of memoranda of un-
derstanding or other means, the Om-
budsman shall lead State-level coordi-
nation and support appropriate local 
Ombudsman entity coordination, be-
tween the Ombudsman program and 
other entities with responsibilities rel-
evant to the health, safety, well-being, 
or rights of residents of long-term care 
facilities, including: 

(1) The required adoption of memo-
randa of understanding between the 
Ombudsman program and: 

(i) Legal assistance programs pro-
vided under section 306(a)(2)(C) of the 
Act (42 U.S.C. 3026(a)(2)(C)), addressing 
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at a minimum referral processes and 
strategies to be used when the Ombuds-
man program and a legal assistance 
program are both providing program 
services to a resident; 

(ii) Facility and long-term care pro-
vider licensure and certification pro-
grams, addressing at minimum com-
munication protocols and procedures 
to share information including proce-
dures for access to copies of licensing 
and certification records maintained 
by the State with respect to long-term 
care facilities. 

(2) The recommended adoption of 
memoranda of understanding or other 
means between the Ombudsman pro-
gram and: 

(i) Area agency on aging programs; 
(ii) Aging and disability resource 

centers; 
(iii) Adult protective services pro-

grams; 
(iv) Protection and advocacy sys-

tems, as designated by the State, and 
as established under the Develop-
mental Disabilities Assistance and Bill 
of Rights Act of 2000 (42 U.S.C. 15001 et 
seq.); 

(v) The State Medicaid fraud control 
unit, as defined in section 1903(q) of the 
Social Security Act (42 U.S.C. 1396b(q)); 

(vi) Victim assistance programs; 
(vii) State and local law enforcement 

agencies; 
(viii) Courts of competent jurisdic-

tion; 
(ix) The State Legal Assistance De-

veloper as provided under section 731 of 
the Act (42 U.S.C. 3058j) and as set forth 
in subpart C to this part; and 

(x) The State mental health author-
ity. 

(i) Other activities. The Ombudsman 
shall carry out such other activities as 
the Assistant Secretary for Aging de-
termines to be appropriate and are con-
sistent with the functions of the State 
Long-Term Care Ombudsman Program 
as authorized by the Older Americans 
Act. 

§ 1324.15 State agency responsibilities 
related to the Ombudsman pro-
gram. 

(a) Compliance. In addition to the re-
sponsibilities set forth in part 1321 of 
this chapter, the State agency shall en-
sure that the Ombudsman complies 

with the relevant provisions of the Act 
and of this rule. 

(b) Authority and access. The State 
agency shall ensure, through the devel-
opment of policies, procedures, and 
other means, consistent with 
§ 1324.11(e)(2), that the Ombudsman pro-
gram has sufficient authority and ac-
cess to facilities, residents, and infor-
mation needed to fully perform all of 
the functions, responsibilities, and du-
ties of the Office. 

(c) Training. The State agency shall 
provide opportunities for training for 
the Ombudsman and representatives of 
the Office in order to maintain exper-
tise to serve as effective advocates for 
residents. The State agency may uti-
lize funds appropriated under Title III 
and/or Title VII of the Act designated 
for direct services in order to provide 
access to such training opportunities. 

(d) Personnel supervision and manage-
ment. The State agency shall provide 
personnel supervision and management 
for the Ombudsman and representa-
tives of the Office who are employees 
of the State agency. Such management 
shall include an assessment of whether 
the Office is performing all of its func-
tions under the Act. 

(e) State agency monitoring. The State 
agency shall provide monitoring, as re-
quired by § 1321.9(b) of this chapter, in-
cluding but not limited to fiscal moni-
toring, where the Office and/or local 
Ombudsman entity is organizationally 
located within an agency under con-
tract or other arrangement with the 
State agency. Such monitoring shall 
include an assessment of whether the 
Ombudsman program is performing all 
of the functions, responsibilities and 
duties set forth in §§ 1324.13 and 1324.19. 
The State agency may make reason-
able requests for reports, including ag-
gregated data regarding Ombudsman 
program activities, to meet the re-
quirements of this provision. 

(f) Disclosure limitations. The State 
agency shall ensure that any review of 
files, records, or other information 
maintained by the Ombudsman pro-
gram is consistent with the disclosure 
limitations set forth in §§ 1324.11(e)(3) 
and 1324.13(e). 

(g) State and area plans on aging. The 
State agency shall integrate the goals 
and objectives of the Office into the 
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State plan and coordinate the goals 
and objectives of the Office with those 
of other programs established under 
Title VII of the Act and other State 
elder rights, disability rights, and elder 
justice programs, including, but not 
limited to, legal assistance programs 
provided under section 306(a)(2)(C) of 
the Act (42 U.S.C. 3026(a)(2)(C)), to pro-
mote collaborative efforts and dimin-
ish duplicative efforts. Where applica-
ble, the State agency shall require in-
clusion of goals and objectives of local 
Ombudsman entities into area plans on 
aging. 

(h) Elder rights leadership. The State 
agency shall provide elder rights lead-
ership. In so doing, it shall require the 
coordination of Ombudsman program 
services with the activities of other 
programs authorized by Title VII of the 
Act, as well as other State and local 
entities with responsibilities relevant 
to the health, safety, well-being, or 
rights of older adults, including resi-
dents of long-term care facilities as set 
forth in § 1324.13(h). 

(i) Interference, retaliation, and repris-
als. The State agency shall: 

(1) Ensure that it has mechanisms to 
prohibit and investigate allegations of 
interference, retaliation, and reprisals: 

(i) By a long-term care facility, other 
entity, or individual with respect to 
any resident, employee, or other person 
for filing a complaint with, providing 
information to, or otherwise cooper-
ating with any representative of the 
Office; or 

(ii) By a long-term care facility, 
other entity or individual against the 
Ombudsman or representatives of the 
Office for fulfillment of the functions, 
responsibilities, or duties enumerated 
at §§ 1324.13 and 1324.19; and 

(2) Provide for appropriate sanctions 
with respect to interference, retalia-
tion, and reprisals. 

(j) Legal counsel. (1) The State agency 
shall ensure that: 

(i) Legal counsel for the Ombudsman 
program is adequate, available, is with-
out conflict of interest (as defined by 
the State ethical standards governing 
the legal profession), and has com-
petencies relevant to the legal needs 
of: 

(A) The program, in order to provide 
consultation and/or representation as 

needed to assist the Ombudsman and 
representatives of the Office in the per-
formance of their official functions, re-
sponsibilities, and duties, including 
complaint resolution and systems ad-
vocacy. Legal representation, arranged 
by or with the approval of the Ombuds-
man, is provided to the Ombudsman or 
any representative of the Office against 
whom suit or other legal action is 
brought or threatened to be brought in 
connection with the performance of of-
ficial duties. 

(B) Residents, in order to provide 
consultation and representation as 
needed for the Ombudsman program to 
protect the health, safety, welfare, and 
rights of residents. 

(ii) The Ombudsman and representa-
tives of the Office assist residents in 
seeking administrative, legal, and 
other appropriate remedies. In so 
doing, the Ombudsman shall coordinate 
with the Legal Assistance Developer, 
legal services providers, and victim as-
sistance services to promote the avail-
ability of legal counsel to residents. 

(2) Such legal counsel may be pro-
vided by one or more entities, depend-
ing on the nature of the competencies 
and services needed and as necessary to 
avoid conflicts of interest (as defined 
by the State ethical standards gov-
erning the legal profession). At a min-
imum, the Office shall have access to 
an attorney knowledgeable about the 
Federal and State laws protecting the 
rights of residents and governing long- 
term care facilities. 

(3) Legal representation of the Om-
budsman program by the Ombudsman 
or representative of the Office who is a 
licensed attorney shall not by itself 
constitute sufficiently adequate legal 
counsel. 

(4) The communications between the 
Ombudsman and their legal counsel are 
subject to attorney-client privilege. 

(k) Fiscal management. The State 
agency shall ensure that: 

(1) The Ombudsman receives notifica-
tion of all sources of funds received by 
the State agency that are allocated or 
appropriated to the Ombudsman pro-
gram and provides information on any 
requirements of the funds, and the Om-
budsman is supported in their deter-
mination of the use of funds; 
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(2) The Ombudsman has full author-
ity to determine the use of fiscal re-
sources appropriated or otherwise 
available for the operation of the Of-
fice; 

(3) Where local Ombudsman entities 
are designated, the Ombudsman ap-
proves the allocations of Federal and 
State funds to such entities, prior to 
any distribution of such funds, subject 
to applicable Federal and State laws 
and policies; and 

(4) The Ombudsman determines that 
program budgets and expenditures of 
the Office and local Ombudsman enti-
ties are consistent with laws, policies, 
and procedures governing the Ombuds-
man program. 

(l) State agency requirements of the Of-
fice. The State agency shall require the 
Office to: 

(1) Develop and provide final ap-
proval of an annual report as set forth 
in section 712(h)(1) of the Act (42 U.S.C. 
3058g(h)(1)) and § 1324.13(g) and as other-
wise required by the Assistant Sec-
retary for Aging; 

(2) Analyze, comment on, and mon-
itor the development and implementa-
tion of Federal, State, and local laws, 
regulations, and other government 
policies and actions that pertain to 
long-term care facilities and services, 
and to the health, safety, welfare, and 
rights of residents, in the State, and 
recommend any changes in such laws, 
regulations, and policies as the Office 
determines to be appropriate; 

(3) Provide such information as the 
Office determines to be necessary to 
public and private agencies, legisla-
tors, the media, and other persons, re-
garding the problems and concerns of 
individuals residing in long-term care 
facilities; and recommendations re-
lated to such problems and concerns; 

(4) Establish procedures for the train-
ing of the representatives of the Office, 
as set forth in § 1324.13(c)(2); and 

(5) Coordinate Ombudsman program 
services with entities with responsibil-
ities relevant to the health, safety, 
welfare, and rights of residents of long- 
term care facilities, as set forth in 
§ 1324.13(h). 

§ 1324.17 Responsibilities of agencies 
hosting local Ombudsman entities. 

(a) The agency in which a local Om-
budsman entity is organizationally lo-
cated shall be responsible for the per-
sonnel management, but not the pro-
grammatic oversight, of representa-
tives, including employee and volun-
teer representatives, of the Office. 

(b) The agency in which a local Om-
budsman entity is organizationally lo-
cated shall not have personnel policies 
or practices which prohibit the rep-
resentatives of the Office from per-
forming the duties, or from adhering to 
the access, confidentiality, and disclo-
sure requirements of section 712 of the 
Act (42 U.S.C. 3058g), as implemented 
through this rule and the policies and 
procedures of the Office. 

(1) Policies, procedures, and prac-
tices, including personnel management 
practices of the host agency, which the 
Ombudsman determines conflict with 
the laws or policies governing the Om-
budsman program shall be sufficient 
grounds for the refusal, suspension, or 
removal of the designation of local Om-
budsman entity by the Ombudsman. 

(2) Nothing in this provision shall 
prohibit the host agency from requir-
ing that the representatives of the Of-
fice adhere to the personnel policies 
and procedures of the agency which are 
otherwise lawful. 

§ 1324.19 Duties of the representatives 
of the Office. 

In carrying out the duties of the Of-
fice, the Ombudsman may designate an 
entity as a local Ombudsman entity 
and may designate an employee or vol-
unteer of the local Ombudsman entity 
as a representative of the Office. Rep-
resentatives of the Office may also be 
designated employees or volunteers 
within the Office. 

(a) Duties. An individual so des-
ignated as a representative of the Of-
fice shall, in accordance with the poli-
cies and procedures established by the 
Office and the State agency: 

(1) Identify, investigate, and resolve 
complaints made by or on behalf of 
residents that relate to action, inac-
tion, or decisions, that may adversely 
affect the health, safety, welfare, or 
rights of the residents; 
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(2) Provide services to protect the 
health, safety, welfare, and rights of 
residents; 

(3) Ensure that residents in the serv-
ice area of the local Ombudsman entity 
have regular and timely access to the 
services provided through the Ombuds-
man program and that residents and 
complainants receive timely responses 
to requests for information and com-
plaints; 

(4) Represent the interests of resi-
dents before government agencies and 
assure that individual residents have 
access to, and pursue (as the represent-
ative of the Office determines nec-
essary and consistent with resident in-
terest) administrative, legal, and other 
remedies to protect the health, safety, 
welfare, and rights of the residents; 

(5)(i) Review, and if necessary, com-
ment on any existing and proposed 
laws, regulations, and other govern-
ment policies and actions, that pertain 
to the rights and well-being of resi-
dents; 

(ii) Facilitate the ability of the pub-
lic to comment on the laws, regula-
tions, policies, and actions. 

(6) Promote, provide technical sup-
port for the development of, and pro-
vide ongoing support as requested by 
resident and family councils; and 

(7) Carry out other activities that the 
Ombudsman determines to be appro-
priate and are consistent with the 
functions of the State Long-Term Care 
Ombudsman Program as authorized by 
the Older Americans Act. 

(b) Complaint processing. (1) With re-
spect to identifying, investigating, and 
resolving complaints, and regardless of 
the source of the complaint (i.e., com-
plainant), the Ombudsman and the rep-
resentatives of the Office serve the 
resident of a long-term care facility. 
The Ombudsman or representative of 
the Office shall investigate a com-
plaint, including but not limited to a 
complaint related to abuse, neglect, or 
exploitation, for the purposes of resolv-
ing the complaint to the resident’s sat-
isfaction and of protecting the health, 
welfare, and rights of the resident. The 
Ombudsman or representative of the 
Office may identify, investigate, and 
resolve a complaint impacting multiple 
residents or all residents of a facility. 

(2) Regardless of the source of the 
complaint (i.e., the complainant), in-
cluding when the source is the Ombuds-
man or representative of the Office, the 
Ombudsman or representative of the 
Office must support and maximize resi-
dent participation in the process of re-
solving the complaint as follows: 

(i) The Ombudsman or representative 
of the Office shall offer privacy to the 
resident for the purpose of confiden-
tially providing information and hear-
ing, investigating, and resolving com-
plaints. 

(ii) The Ombudsman or representa-
tive of the Office shall discuss the com-
plaint with the resident (and, if the 
resident is unable to communicate in-
formed consent, the resident’s rep-
resentative) in order to: 

(A) Determine the perspective of the 
resident (or resident representative, 
where applicable) of the complaint; 

(B) Request the resident (or resident 
representative, where applicable) to 
communicate informed consent in 
order to investigate the complaint; 

(C) Determine the wishes of the resi-
dent (or resident representative, where 
applicable) with respect to resolution 
of the complaint, including whether 
the allegations are to be reported and, 
if so, whether the Ombudsman or rep-
resentative of the Office may disclose 
resident identifying information or 
other relevant information to the facil-
ity and/or appropriate agencies. Such 
report and disclosure shall be con-
sistent with paragraph (b)(3) of this 
section; 

(D) Advise the resident (and resident 
representative, where applicable) of the 
resident’s rights; 

(E) Work with the resident (or resi-
dent representative, where applicable) 
to develop a plan of action for resolu-
tion of the complaint; 

(F) Investigate the complaint to de-
termine whether the complaint can be 
verified; and 

(G) Determine whether the complaint 
is resolved to the satisfaction of the 
resident (or resident representative, 
where applicable). 

(iii) Where the resident is unable to 
communicate informed consent, and 
has no resident representative, the Om-
budsman or representative of the Office 
shall: 
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(A) Take appropriate steps to inves-
tigate and work to resolve the com-
plaint in order to protect the health, 
safety, welfare and rights of the resi-
dent; and 

(B) Determine whether the complaint 
was resolved to the satisfaction of the 
complainant. 

(iv) In determining whether to rely 
upon a resident representative to com-
municate or make determinations on 
behalf of the resident related to com-
plaint processing, the Ombudsman or 
representative of the Office shall ascer-
tain the extent of the authority that 
has been granted to the resident rep-
resentative under court order (in the 
case of a guardian or conservator), by 
power of attorney or other document 
by which the resident has granted au-
thority to the representative, or under 
other applicable State or Federal law. 

(3) The Ombudsman or representative 
of the Office may provide information 
regarding the complaint to another 
agency in order for such agency to sub-
stantiate the facts for regulatory, pro-
tective services, law enforcement, or 
other purposes so long as the Ombuds-
man or representative of the Office ad-
heres to the disclosure requirements of 
section 712(d) of the Act (42 U.S.C. 
3058g(d)) and the procedures set forth 
in § 1324.11(e)(3). 

(i) Where the goals of a resident or 
resident representative are for regu-
latory, protective services or law en-
forcement action, and the Ombudsman 
or representative of the Office deter-
mines that the resident or resident rep-
resentative has communicated in-
formed consent to the Office, the Office 
must assist the resident or resident 
representative in contacting the appro-
priate agency and/or disclose the infor-
mation for which the resident has pro-
vided consent to the appropriate agen-
cy for such purposes. 

(ii) Where the goals of a resident or 
resident representative can be served 
by disclosing information to a facility 
representative and/or referrals to an 
entity other than those referenced in 
paragraph (b)(3)(i) of this section, and 
the Ombudsman or representative of 
the Office determines that the resident 
or resident representative has commu-
nicated informed consent to the Om-
budsman program, the Ombudsman or 

representative of the Office may assist 
the resident or resident representative 
in contacting the appropriate facility 
representative or the entity, provide 
information on how a resident or rep-
resentative may obtain contact infor-
mation of such facility representatives 
or entities, and/or disclose the informa-
tion for which the resident has pro-
vided consent to an appropriate facility 
representative or entity, consistent 
with Ombudsman program procedures. 

(iii) In order to comply with the 
wishes of the resident, (or, in the case 
where the resident is unable to commu-
nicate informed consent, the wishes of 
the resident representative), the Om-
budsman and representatives of the Of-
fice shall not report suspected abuse, 
neglect or exploitation of a resident 
when a resident or resident representa-
tive has not communicated informed 
consent to such report except as set 
forth in paragraphs (b)(5) through (7) of 
this section, notwithstanding State 
laws to the contrary. 

(4) For purposes of paragraphs (b)(1) 
through (3) of this section, communica-
tion of informed consent may be made 
in writing, including through the use of 
auxiliary aids and services. Alter-
natively, communication may be made 
orally or visually, including through 
the use of auxiliary aids and services, 
and such consent must be documented 
contemporaneously by the Ombudsman 
or a representative of the Office, in ac-
cordance with the procedures of the Of-
fice. 

(5) For purposes of paragraphs (b)(1) 
through (3) of this section, if a resident 
is unable to communicate their in-
formed consent, or perspective on the 
extent to which the matter has been 
satisfactorily resolved, the Ombuds-
man or representative of the Office 
may rely on the communication by a 
resident representative of informed 
consent and/or perspective regarding 
the resolution of the complaint if the 
Ombudsman or representative of the 
Office has no reasonable cause to be-
lieve that the resident representative 
is not acting in the best interests of 
the resident. 

(6) For purposes of paragraphs (b)(1) 
through (3) of this section, the proce-
dures for disclosure, as required by 
§ 1324.11(e)(3), shall provide that the 
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Ombudsman or representative of the 
Office may refer the matter and dis-
close resident-identifying information 
to the appropriate agency or agencies 
for regulatory oversight; protective 
services; access to administrative, 
legal, or other remedies; and/or law en-
forcement action in the following cir-
cumstances: 

(i) The resident is unable to commu-
nicate informed consent to the Om-
budsman or representative of the Of-
fice; 

(ii) The resident has no resident rep-
resentative; 

(iii) The Ombudsman or representa-
tive of the Office has reasonable cause 
to believe that an action, inaction, or 
decision may adversely affect the 
health, safety, welfare, or rights of the 
resident; 

(iv) The Ombudsman or representa-
tive of the Office has no evidence indi-
cating that the resident would not wish 
a referral to be made; 

(v) The Ombudsman or representative 
of the Office has reasonable cause to 
believe that it is in the best interest of 
the resident to make a referral; and 

(vi) The representative of the Office 
obtains the approval of the Ombuds-
man or otherwise follows the policies 
and procedures of the Office described 
in paragraph (b)(9) of this section. 

(7) For purposes of paragraphs (b)(1) 
through (3) of this section, the proce-
dures for disclosure, as required by 
§ 1324.11(e)(3), shall provide that, the 
Ombudsman or representative of the 
Office may refer the matter and dis-
close resident-identifying information 
to the appropriate agency or agencies 
for regulatory oversight; protective 
services; access to administrative, 
legal, or other remedies; and/or law en-
forcement action in the following cir-
cumstances: 

(i) The resident is unable to commu-
nicate informed consent to the Om-
budsman or representative of the Office 
and the Ombudsman or representative 
of the Office has reasonable cause to 
believe that the resident representa-
tive has taken an action, inaction or 
decision that may adversely affect the 
health, safety, welfare, or rights of the 
resident; 

(ii) The Ombudsman or representa-
tive of the Office has no evidence indi-

cating that the resident would not wish 
a referral to be made; 

(iii) The Ombudsman or representa-
tive of the Office has reasonable cause 
to believe that it is in the best interest 
of the resident to make a referral; and 

(iv) The representative of the Office 
obtains the approval of the Ombuds-
man. 

(8) The procedures for disclosure, as 
required by § 1324.11(e)(3), shall provide 
that, if the Ombudsman or representa-
tive of the Office personally witnesses 
suspected abuse, gross neglect, or ex-
ploitation of a resident, the Ombuds-
man or representative of the Office 
shall seek communication of informed 
consent from such resident to disclose 
resident-identifying information to ap-
propriate agencies. 

(i) Where such resident is able to 
communicate informed consent, or has 
a resident representative available to 
provide informed consent, the Ombuds-
man or representative of the Office 
shall follow the direction of the resi-
dent or resident representative as set 
forth in paragraphs (b)(1) through (3) of 
this section; and 

(ii) Where the resident is unable to 
communicate informed consent, and 
has no resident representative avail-
able to provide informed consent, the 
Ombudsman or representative of the 
Office shall open a case with the Om-
budsman or representative of the Office 
as the complainant, follow the Om-
budsman program’s complaint resolu-
tion procedures, and shall refer the 
matter and disclose identifying infor-
mation of the resident to the manage-
ment of the facility in which the resi-
dent resides and/or to the appropriate 
agency or agencies for substantiation 
of abuse, gross neglect or exploitation 
in the following circumstances: 

(A) The Ombudsman or representa-
tive of the Office has no evidence indi-
cating that the resident would not wish 
a referral to be made; 

(B) The Ombudsman or representa-
tive of the Office has reasonable cause 
to believe that disclosure would be in 
the best interest of the resident; and 

(C) The representative of the Office 
obtains the approval of the Ombuds-
man or otherwise follows the policies 
and procedures of the Office described 
in paragraph (b)(9) of this section. 
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(iii) In addition, the Ombudsman or 
representative of the Office, following 
the policies and procedures of the Of-
fice described in paragraph (b)(9) of 
this section, may report the suspected 
abuse, gross neglect, or exploitation to 
other appropriate agencies for regu-
latory oversight; protective services; 
access to administrative, legal, or 
other remedies; and/or law enforcement 
action. 

(9) Prior to disclosing resident-iden-
tifying information pursuant to para-
graph (b)(6) or (8) of this section, a rep-
resentative of the Office must obtain 
approval by the Ombudsman or, alter-
natively, follow policies and procedures 
of the Office which provide for such dis-
closure. 

(i) Where the policies and procedures 
require Ombudsman approval, they 
shall include a time frame in which the 
Ombudsman is required to commu-
nicate approval or disapproval in order 
to assure that the representative of the 
Office has the ability to promptly take 
actions to protect the health, safety, 
welfare or rights of residents. 

(ii) Where the policies and procedures 
do not require Ombudsman approval 
prior to disclosure, they shall require 
that the representative of the Office 
promptly notify the Ombudsman of any 
disclosure of resident-identifying infor-
mation under the circumstances set 
forth in paragraph (b)(6) or (8) of this 
section. 

(iii) Disclosure of resident-identi-
fying information under paragraph 
(b)(7) of this section shall require Om-
budsman approval. 

§ 1324.21 Conflicts of interest. 
The State agency and the Ombuds-

man shall consider both the organiza-
tional and individual conflicts of inter-
est that may impact the effectiveness 
and credibility of the work of the Of-
fice. In so doing, both the State agency 
and the Ombudsman shall be respon-
sible to identify actual and potential 
conflicts and, where a conflict has been 
identified, to remove or remedy such 
conflict as set forth in paragraphs (b) 
and (d) of this section. 

(a) Identification of organizational con-
flicts. In identifying conflicts of inter-
est pursuant to section 712(f) of the Act 
(42 U.S.C. 3058g(f)), the State agency 

and the Ombudsman shall consider the 
organizational conflicts that may im-
pact the effectiveness and credibility of 
the work of the Office. Organizational 
conflicts of interest include, but are 
not limited to, placement of the Office, 
or requiring that an Ombudsman or 
representative of the Office perform 
conflicting activities, in an organiza-
tion that: 

(1) Is responsible for licensing, sur-
veying, or certifying long-term care 
services, including facilities; 

(2) Is an association (or an affiliate of 
such an association) of long-term care 
facilities, or of any other residential 
facilities for older individuals or indi-
viduals with disabilities; 

(3) Has any ownership or investment 
interest (represented by equity, debt, 
or other financial relationship) in, or 
receives grants or donations from, a 
long-term care facility; 

(4) Has governing board members 
with any ownership, investment, or 
employment interest in long-term care 
facilities; 

(5) Provides long-term care to resi-
dents of long-term care facilities, in-
cluding the provision of personnel for 
long-term care facilities or the oper-
ation of programs which control access 
to or services for long-term care facili-
ties; 

(6) Provides long-term care services, 
including programs carried out under a 
Medicaid waiver approved under sec-
tion 1115 of the Social Security Act (42 
U.S.C. 1315) or under subsection (b) or 
(c) of section 1915 of the Social Secu-
rity Act (42 U.S.C. 1396n), or under a 
Medicaid State plan under section 
1905(a) or subsection (i), (j), or (k) of 
section 1915 of the Social Security Act 
(42 U.S.C. 1396d(a); 42 U.S.C. 1396n(i)– 
(k)); 

(7) Provides long-term care coordina-
tion or case management, including for 
residents of long-term care facilities; 

(8) Sets reimbursement rates for 
long-term care facilities; 

(9) Sets reimbursement rates for 
long-term care services; 

(10) Provides adult protective serv-
ices; 

(11) Is responsible for eligibility de-
terminations for the Medicaid program 
carried out under title XIX of the So-
cial Security Act (42 U.S.C. 1396–1396v); 
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(12) Is responsible for eligibility de-
terminations regarding Medicaid or 
other public benefits for residents of 
long-term care facilities; 

(13) Conducts preadmission screening 
for long-term care facility admission; 

(14) Makes decisions regarding admis-
sion or discharge of individuals to or 
from long-term care facilities; or 

(15) Provides guardianship, con-
servatorship or other fiduciary or sur-
rogate decision-making services for 
residents of long-term care facilities. 

(b) Removing or remedying organiza-
tional conflicts. The State agency and 
the Ombudsman shall identify and take 
steps to remove or remedy conflicts of 
interest between the Office and the 
State agency or other agency carrying 
out the Ombudsman program. 

(1) The Ombudsman shall identify or-
ganizational conflicts of interest in the 
Ombudsman program and describe 
steps taken to remove or remedy con-
flicts within the annual report sub-
mitted to the Assistant Secretary for 
Aging through the National Ombuds-
man Reporting System. 

(2) Where the Office is located within 
or otherwise organizationally attached 
to the State agency, the State agency 
shall: 

(i) Take reasonable steps to avoid in-
ternal conflicts of interest; 

(ii) Establish a process for review and 
identification of internal conflicts; 

(iii) Take steps to remove or remedy 
conflicts; 

(iv) Ensure that no individual, or 
member of the immediate family of an 
individual, involved in designating, ap-
pointing, otherwise selecting, or termi-
nating the Ombudsman is subject to a 
conflict of interest; and 

(v) Assure that the Ombudsman has 
disclosed such conflicts and described 
steps taken to remove or remedy con-
flicts within the annual report sub-
mitted to the Assistant Secretary for 
Aging through the National Ombuds-
man Reporting System. 

(3) Where a State agency is unable to 
adequately remove or remedy a con-
flict, it shall carry out the Ombudsman 
program by contract or other arrange-
ment with a public agency or nonprofit 
private organization, pursuant to sec-
tion 712(a)(4) of the Act (42 U.S.C. 
3058g(a)(4)). The State agency may not 

enter into a contract or other arrange-
ment to carry out the Ombudsman pro-
gram if the other entity, and may not 
operate the Office directly if it: 

(i) Is responsible for licensing, sur-
veying, or certifying long-term care fa-
cilities; 

(ii) Is an association (or an affiliate 
of such an association) of long-term 
care facilities, or of any other residen-
tial facilities for older individuals or 
individuals with disabilities; or 

(iii) Has any ownership, operational, 
or investment interest (represented by 
equity, debt, or other financial rela-
tionship) in a long-term care facility. 

(4) Where the State agency carries 
out the Ombudsman program by con-
tract or other arrangement with a pub-
lic agency or nonprofit private organi-
zation, pursuant to section 712(a)(4) of 
the Act (42 U.S.C. 3058g(a)(4)), the State 
agency shall: 

(i) Prior to contracting or making 
another arrangement, take reasonable 
steps to avoid conflicts of interest in 
such agency or organization which is 
to carry out the Ombudsman program 
and to avoid conflicts of interest in the 
State agency’s oversight of the con-
tract or arrangement; 

(ii) Establish a process for periodic 
review and identification of conflicts; 

(iii) Establish criteria for approval of 
steps taken by the agency or organiza-
tion to remedy or remove conflicts; 

(iv) Require that such agency or or-
ganization have a process in place to: 

(A) Take reasonable steps to avoid 
conflicts of interest; and 

(B) Disclose identified conflicts and 
steps taken to remove or remedy con-
flicts to the State agency for review 
and approval. 

(5) Where an agency or organization 
carrying out the Ombudsman program 
by contract or other arrangement de-
velops a conflict and is unable to ade-
quately remove or remedy a conflict, 
the State agency shall either operate 
the Ombudsman program directly or by 
contract or other arrangement with 
another public agency or nonprofit pri-
vate organization. 

(6) Where local Ombudsman entities 
provide ombudsman services, the Om-
budsman shall: 

(i) Prior to designating or renewing 
designation, take reasonable steps to 
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avoid conflicts of interest in any agen-
cy which may host a local Ombudsman 
entity; 

(ii) Establish a process for periodic 
review and identification of conflicts of 
interest with the local Ombudsman en-
tity in any agencies hosting a local 
Ombudsman entity; 

(iii) Require that such agencies dis-
close identified conflicts of interest 
with the local Ombudsman entity and 
steps taken to remove or remedy con-
flicts within such agency to the Om-
budsman; 

(iv) Establish criteria for approval of 
steps taken to remedy or remove con-
flicts in such agencies; and 

(v) Establish a process for review of 
and criteria for approval of plans to re-
move or remedy conflicts with the 
local Ombudsman entity in such agen-
cies. 

(7) Failure of an agency hosting a 
local Ombudsman entity to disclose a 
conflict to the Office or inability to 
adequately remove or remedy a con-
flict shall constitute grounds for re-
fusal, suspension, or removal of des-
ignation of the local Ombudsman enti-
ty by the Ombudsman. 

(c) Identifying individual conflicts of 
interest. (1) In identifying conflicts of 
interest pursuant to section 712(f) of 
the Act (42 U.S.C. 3058g(f)), the State 
agency and the Ombudsman shall con-
sider individual conflicts that may im-
pact the effectiveness and credibility of 
the work of the Office. 

(2) Individual conflicts of interest for 
an Ombudsman, representatives of the 
Office, and members of their imme-
diate family include, but are not lim-
ited to: 

(i) Direct involvement in the licens-
ing or certification of a long-term care 
facility or of a provider of a long-term 
care service; 

(ii) Ownership, operational, or invest-
ment interest (represented by equity, 
debt, or other financial relationship) in 
an existing or proposed long-term care 
facility or a long-term care service; 

(iii) Employment of an individual by, 
or participation in the management of, 
a long-term care facility or a related 
organization, in the service area or by 
the owner or operator of any long-term 
care facility in the service area; 

(iv) Receipt of, or right to receive, di-
rectly or indirectly, remuneration (in 
cash or in kind) under a compensation 
arrangement with an owner or operator 
of a long-term care facility; 

(v) Accepting gifts or gratuities of 
significant value from a long-term care 
facility or its management, a resident, 
or a resident representative of a long- 
term care facility in which the Om-
budsman or representative of the Office 
provides services (except where there is 
a personal relationship with a resident 
or resident representative which is sep-
arate from the individual’s role as Om-
budsman or representative of the Of-
fice); 

(vi) Accepting money or any other 
consideration from anyone other than 
the Office, or an entity approved by the 
Ombudsman, for the performance of an 
act in the regular course of the duties 
of the Ombudsman or the representa-
tives of the Office without Ombudsman 
approval; 

(vii) Serving as guardian, conservator 
or in another fiduciary or surrogate de-
cision-making capacity for a resident 
of a long-term care facility in which 
the Ombudsman or representative of 
the Office provides services; 

(viii) Serving residents of a facility 
in which an immediate family member 
resides; 

(ix) Management responsibility for, 
or operating under the supervision of, 
an individual with management re-
sponsibility for, adult protective serv-
ices; and 

(x) Serving as a guardian or in an-
other fiduciary capacity for residents 
of long-term care facilities in an offi-
cial capacity (as opposed to serving as 
a guardian or fiduciary for a family 
member, in a personal capacity). 

(d) Removing or remedying individual 
conflicts. (1) The State agency or Om-
budsman shall develop and implement 
policies and procedures, pursuant to 
§ 1324.11(e)(4), to ensure that no Om-
budsman or representatives of the Of-
fice are required or permitted to hold 
positions or perform duties that would 
constitute a conflict of interest as set 
forth in § 1324.21(c). This rule does not 
prohibit a State agency or Ombudsman 
from having policies or procedures that 
exceed these requirements. 
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(2) When considering the employment 
or appointment of an individual as the 
Ombudsman or as a representative of 
the Office, the State agency or other 
employing or appointing entity shall: 

(i) Take reasonable steps to avoid 
employing or appointing an individual 
who has an unremedied conflict of in-
terest or who has a member of the im-
mediate family with an unremedied 
conflict of interest; 

(ii) Take reasonable steps to avoid 
assigning an individual to perform du-
ties which would constitute an 
unremedied conflict of interest; 

(iii) Establish a process for periodic 
review and identification of conflicts of 
the Ombudsman and representatives of 
the Office; and 

(iv) Take steps to remove or remedy 
conflicts. 

(3) In no circumstance shall the enti-
ty, which appoints or employs the Om-
budsman, appoint or employ an indi-
vidual as the Ombudsman who: 

(i) Has direct involvement in the li-
censing or certification of a long-term 
care facility; 

(ii) Has an ownership or investment 
interest (represented by equity, debt, 
or other financial relationship) in a 
long-term care facility. Divestment 
within a reasonable period may be con-
sidered an adequate remedy to this 
conflict; 

(iii) Has been employed by or partici-
pated in the management of a long- 
term care facility within the previous 
twelve months; and 

(iv) Receives, or has the right to re-
ceive, directly or indirectly, remunera-
tion (in cash or in kind) under a com-
pensation arrangement with an owner 
or operator of a long-term care facil-
ity. 

(4) In no circumstance shall the State 
agency, other agency which carries out 
the Office, or an agency hosting a local 
Ombudsman entity appoint or employ 
an individual, nor shall the Ombuds-
man designate an individual, as a rep-
resentative of the Office who: 

(i) Has direct involvement in the li-
censing or certification of a long-term 
care facility; 

(ii) Has an ownership or investment 
interest (represented by equity, debt, 
or other financial relationship) in a 
long-term care facility. Divestment 

within a reasonable period may be con-
sidered an adequate remedy to this 
conflict; 

(iii) Receives, directly or indirectly, 
remuneration (in cash or in kind) 
under a compensation arrangement 
with an owner or operator of a long- 
term care facility; or 

(iv) Is employed by, or participating 
in the management of, a long-term 
care facility. 

(A) An agency which appoints or em-
ploys representatives of the Office 
shall make efforts to avoid appointing 
or employing an individual as a rep-
resentative of the Office who has been 
employed by or participated in the 
management of a long-term care facil-
ity within the previous twelve months. 

(B) Where such individual is ap-
pointed or employed, the agency shall 
take steps to remedy the conflict. 

Subpart B—Programs for Preven-
tion of Elder Abuse, Neglect, 
and Exploitation 

§ 1324.201 State agency responsibil-
ities for the prevention of elder 
abuse, neglect, and exploitation. 

(a) In accordance with Title VII, 
chapter 3 of the Act, the distribution of 
Federal funds to the State agency on 
aging by formula is authorized to carry 
out activities to develop, strengthen, 
and carry out programs for the preven-
tion, detection, assessment, and treat-
ment of, intervention in, investigation 
of, and response to elder abuse, neglect, 
and exploitation. 

(b) All programs using these funds 
must meet requirements as set forth in 
the Act, including those of section 
721(c), (d), (e) (42 U.S.C. 3058i(c)–(e)) and 
guidance as set forth by the Assistant 
Secretary for Aging. 

Subpart C—State Legal Assistance 
Development 

§ 1324.301 Definitions. 

(a) Definitions as set forth in § 1321.3 
of this chapter apply to this part. 

(b) Terms used, but not otherwise de-
fined in this part will have the mean-
ings ascribed to them in the Act. 
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§ 1324.303 Legal Assistance Developer. 
(a) State Legal Assistance Developer. In 

accordance with section 731 of the Act 
(42 U.S.C. 3058j), the State agency shall 
designate an individual who shall be 
known as a State Legal Assistance De-
veloper, and other personnel, sufficient 
to ensure: 

(1) State leadership in securing and 
maintaining the legal rights of older 
individuals; 

(2) State capacity for coordinating 
the provision of legal assistance, in ac-
cordance with section 102(23) and (24) 
and consistent with section 102(33) of 
the Act (42 U.S.C. 3002(23), (24), (33)), to 
include prioritizing such services pro-
vided to individuals with greatest eco-
nomic need, or greatest social need; 

(3) State capacity to provide tech-
nical assistance, training, and other 
supportive functions to area agencies 
on aging, legal assistance providers, 
Long-Term Care Ombudsman pro-
grams, adult protective services, and 
other service providers under the Act; 

(i) The Legal Assistance Developer 
shall utilize the trainings, case con-
sultations, and technical assistance 
provided by the support and technical 
assistance entity established pursuant 
to section 420(c) of the Act (42 U.S.C. 
3032i(c)). 

(ii) [Reserved] 
(4) State capacity to promote finan-

cial management services to older indi-
viduals at risk of guardianship, con-
servatorship, or other fiduciary pro-
ceedings; 

(i) In so doing, the Legal Assistance 
Developer shall take into consideration 
promotion of activities to increase 
awareness of and access to self-directed 
financial management services and 
legal assistance and; 

(ii) The Legal Assistance Developer 
shall also take into consideration pro-
motion of activities that proactively 
enable older adults and those they des-
ignate as decisional supporters through 
powers of attorney, health care prox-
ies, supported decision making and 
similar instruments or approaches to 
be connected to resources and edu-
cation to manage their finances and 
the decisions they make about their 
lives so as to limit their risk for guard-
ianship, conservatorship, or more re-
strictive fiduciary proceedings. 

(5) State capacity to assist older indi-
viduals in understanding their rights, 
exercising choices, benefiting from 
services and opportunities authorized 
by law, and maintaining the rights of 
older individuals at risk of guardian-
ship, conservatorship, or other fidu-
ciary proceedings; 

(i) In so doing, the Legal Assistance 
Developer shall take into consideration 
engaging in activities aimed at pre-
serving an individual’s rights or auton-
omy, including, but not limited to, in-
creasing awareness of and access to 
least-restrictive alternatives to guard-
ianship, conservatorship, or more re-
strictive fiduciary proceedings, such as 
supported decision making, and legal 
assistance; 

(ii) In so doing, the Legal Assistance 
Developer shall adhere to the restric-
tions contained in section 
321(a)(6)(B)(i) of the Act (42 U.S.C. 
3030d(a)(6)(B)(i)) regarding the involve-
ment of legal assistance providers in 
guardianship proceedings, and shall 
apply these restrictions to conservator-
ship and other fiduciary proceedings; 

(iii) In undertaking this activity, the 
Legal Assistance Developer shall take 
into consideration coordination of ef-
forts with legal assistance providers 
funded under the Act contracted by 
area agencies on aging, any Bar Asso-
ciation Elder Law section, and other 
elder rights or entities active in the 
State. 

(6) State capacity to improve the 
quality and quantity of legal services 
provided to older individuals. 

(b) State plan. The activities des-
ignated by the State agency for the 
Legal Assistance Developer, in accord-
ance with paragraphs (a)(1) through (6) 
of this section, shall be contained in 
the State plan, per section 307 of the 
Act (42 U.S.C. 3027) and as set forth in 
§ 1321.27 of this chapter. 

(c) Knowledge, resources, and capacity. 
The State agency shall ensure that the 
Legal Assistance Developer has the 
knowledge, resources, and capacity to 
conduct the activities outlined in para-
graph (a) of this section. 

(d) Conflicts of interest. (1) In desig-
nating a Legal Assistance Developer, 
the State agency shall consider any po-
tential conflicts of interest posed by 
any candidate for the role, and take 
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steps to prevent, remedy, or remove 
such conflicts of interest. 

(2) In designating a Legal Assistance 
Developer, the State agency shall con-
sider both organizational and indi-
vidual interests that may impact the 
effectiveness and credibility of the 
work of the Legal Assistance Developer 
to coordinate legal assistance and work 
to secure, protect, and promote the 
legal rights of older adults in the 
State. 

(i) This includes holding a position or 
performing duties that could lead to 
decisions that are or have the appear-
ance of being contrary to the Legal As-
sistance Developer’s duties as defined 
in this section and contained in the 
State plan as set forth in § 1321.27 of 
this chapter. 

(ii) [Reserved] 
(3) The State agency shall not des-

ignate as Legal Assistance Developer 
any individual who is: 

(i) Serving as a director of adult pro-
tective services, or as legal counsel to 
adult protective services; 

(ii) Serving as a State Long-Term 
Care Ombudsman, or as legal counsel 
to a State Long-Term Care Ombuds-
man Program; 

(iii) Serving as a hearing officer, ad-
ministrative law judge, trier of fact or 
counsel to these positions in an admin-
istrative proceeding related to the 
legal rights of older adults, such as one 
in which a legal assistance provider 
might appear; 

(iv) Serving as legal counsel or a 
party to an administrative proceeding 
related to long-term care settings, in-
cluding residential settings; 

(v) Conducting surveys of and licen-
sure certifications for long-term care 
settings, including residential settings, 
or serving as counsel or advisor to such 
positions; 

(vi) Serving as a public or private 
guardian, conservator, or fiduciary or 
operating such a program, or serving as 
counsel to these positions or programs. 

(4) The State agency and the Legal 
Assistance Developer shall be respon-
sible for identifying any other actual 
and potential conflicts of interest and 
circumstances that may lead to the ap-
pearance of a conflict of interest; iden-
tifying processes for preventing con-
flicts of interest and, where a conflict 

of interest has been identified, for re-
moving or remedying the conflict. 

(5) The State agency shall develop 
and implement policies and procedures 
to ensure that the Legal Assistance De-
veloper is not required or permitted to 
hold positions or perform duties that 
would constitute a conflict of interest. 

Subpart D—Adult Protective 
Services Programs 

AUTHORITY: 42 U.S.C. 3011(e)(3); 42 U.S.C. 
1397m–1. 

SOURCE: 89 FR 39528, May 8, 2024, unless 
otherwise noted. 

§ 1324.400 Eligibility for funding. 

State entities are required to adhere 
to all provisions contained herein to be 
eligible for funding under 42 U.S.C. 
1397m–1(b). 

§ 1324.401 Definitions. 

As used in this part, the term— 
Abuse means the knowing infliction 

of physical or psychological harm or 
the knowing deprivation of goods or 
services that are necessary to meet es-
sential needs or to avoid physical or 
psychological harm. 

Adult means older adults and adults 
with disabilities as defined by State 
APS laws. 

Adult maltreatment means the abuse, 
neglect, financial exploitation, or sex-
ual abuse of an adult at-risk of harm. 

Adult Protective Services (APS) means 
such activities and services the Assist-
ant Secretary for Aging may specify in 
guidance and includes: 

(1) Receiving reports of adult abuse, 
neglect, financial exploitation, sexual 
abuse, and/or self-neglect; 

(2) Investigating the reports de-
scribed in paragraph (1) of this defini-
tion; 

(3) Case planning, monitoring, eval-
uation, and other case work and serv-
ices, and; 

(4) Providing, arranging for, or facili-
tating the provision of medical, social 
services, economic, legal, housing, law 
enforcement, or other protective, 
emergency, or supportive services. 

Adult Protective Services Program 
means local Adult Protective Services 
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providers within an Adult Protective 
Services system. 

Adult Protective Services Systems 
means the totality of the State entities 
and the local APS programs. 

Allegation means an accusation of 
adult maltreatment and/or self-neglect 
about each adult in a report made to 
APS. 

At risk of harm means the strong like-
lihood that an adult will imminently 
experience an event, condition, injury, 
or other outcome that is adverse or 
detrimental. 

Assistant Secretary for Aging means 
the position identified in section 201(a) 
of the Older Americans Act (OAA), 42 
U.S.C. 3002(7). 

Case means all activities related to 
an APS investigation of, and response 
to, an allegation of adult maltreatment 
and/or self-neglect. 

Client means an adult who is the sub-
ject of an APS response regarding a re-
port of alleged adult maltreatment 
and/or self-neglect. 

Conflict of interest means a situation 
that interferes with a program or pro-
gram employee or representative’s 
ability to provide objective informa-
tion or act in the best interests of the 
adult. 

Dual relationship means a relation-
ship in which an APS worker assumes 
one or more professional, personal, or 
volunteer roles in addition to their role 
as an APS worker at the same time, or 
sequentially, with a client. 

Emergency Protective Action means im-
mediate access to petition the court for 
temporary or emergency orders or 
emergency out-of-home placement. 

Financial exploitation means the 
fraudulent or otherwise illegal, unau-
thorized, or improper act or process of 
a person, including a caregiver or fidu-
ciary, that uses the resources of an 
adult for monetary or personal benefit, 
profit, or gain, or that results in de-
priving an adult of rightful access to, 
or use of, their benefits, resources, be-
longings, or assets. 

Finding means the decision made by 
APS after investigation that evidence 
is or is not sufficient under State law 
to determine adult maltreatment and/ 
or self-neglect has occurred. 

Intake or Pre-Screening means the 
APS process of receiving allegations of 

adult maltreatment or self-neglect and 
gathering information on the reports, 
the alleged victim, and the alleged per-
petrator. 

Investigation means the process by 
which APS examines and gathers infor-
mation about a possible allegation of 
adult maltreatment and/or self-neglect 
to determine if the circumstances of 
the allegation meet the State’s stand-
ards of evidence for a finding. 

Mandated reporter means someone 
who works with an adult in the course 
of their professional duties and who is 
required by State law to report sus-
pected adult maltreatment or self-ne-
glect to APS. 

Neglect means the failure of a care-
giver or fiduciary to provide the goods 
or services that are necessary to main-
tain the health and/or safety of an 
adult. 

Perpetrator means the person deter-
mined by APS to be responsible for one 
or more instances of adult maltreat-
ment. 

Quality assurance means the process 
by which APS programs ensure inves-
tigations meet or exceed established 
standards, and includes: 

(1) Thorough documentation of all in-
vestigation and case management ac-
tivities; 

(2) Review and approval of case clo-
sure; and 

(3) Conducting a case review process. 
Report means a formal account or 

statement made to APS regarding an 
allegation or multiple allegations of 
adult maltreatment and/or self-neglect 
and the relevant circumstances con-
cerning the allegation or allegations. 

Response means the range of actions 
and activities undertaken as the result 
of a report received by APS. 

Screening means a process whereby 
APS carefully reviews the intake infor-
mation to determine if the report of 
adult maltreatment meets the min-
imum requirements to be opened for 
investigation by APS, or if the report 
should be referred to a service or pro-
gram other than APS. 

Self-neglect means a serious risk of 
imminent harm to oneself or other cre-
ated by an adult’s inability, due to a 
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physical or mental impairment or di-
minished capacity, to perform essen-
tial self-care tasks, including at least 
one of the following: 

(1) Obtaining essential food, clothing, 
shelter, and medical care; 

(2) Obtaining goods and services nec-
essary to maintain physical health, 
mental health, or general safety; or, 

(3) Managing one’s own financial af-
fairs. 

Sexual abuse means the non-consen-
sual sexual interaction (touching and 
non-touching acts) of any kind with an 
adult. 

State entity means the unit or units of 
State, District of Columbia, or U.S. 
Territorial government designated as 
responsible for APS programs, includ-
ing through the establishment and en-
forcement of policies and procedures, 
and that receive(s) Federal grant fund-
ing under section 2042(b) of the EJA, 42 
U.S.C. 1397m–1(b). 

Victim means an adult who has expe-
rienced adult maltreatment. 

§ 1324.402 Program administration. 

(a) The State entity shall establish 
definitions for APS systems that: 

(1) Define the populations eligible for 
APS; 

(2) Define the specific elements of 
adult maltreatment and self-neglect 
that render an adult eligible for APS; 

(3) Define the alleged perpetrators 
who are subject to APS investigations 
in the State; and 

(4) Define the settings and locations 
in which adults may experience adult 
maltreatment and self-neglect and be 
eligible for APS in the State. 

(5) State entities are not required to 
uniformly adopt the regulatory defini-
tions in § 1324.401, but State definitions 
may not narrow the scope of adults eli-
gible for APS or services provided. 

(b) The State entity shall create, 
publish, and implement policies and 
procedures for APS systems to receive 
and respond to reports of adult mal-
treatment and self-neglect in a stand-
ardized fashion. Such policies and pro-
cedures, at a minimum, shall: 

(1) Incorporate principles of person- 
directed services and planning and reli-
ance upon least restrictive alter-
natives; and 

(2) Define processes for receiving, 
screening, prioritizing, and referring 
cases based on risk and type of adult 
maltreatment and self-neglect con-
sistent with § 1324.403, including: 

(i) Creation of at least a two-tiered 
response system for initial contact 
with the alleged victim based on imme-
diate risk of death, irreparable harm, 
or significant loss of income, assets, or 
resources. 

(A) For immediate risk, the response 
should occur in person and no later 
than 24-four hours after receiving a re-
port of adult maltreatment and/or self- 
neglect. 

(B) For non-immediate risk, response 
should occur no more than 7 calendar 
days after receiving a report of adult 
maltreatment and/or self-neglect. 

(c) Upon first contact, APS systems 
shall provide to potential APS clients 
an explanation of their APS-related 
rights to the extent they exist under 
State law, including: 

(1) The right to confidentiality of 
personal information; 

(2) The right to refuse to speak to 
APS; and 

(3) The right to refuse APS services; 
(d) Information shall be provided in a 

format and language understandable by 
the adult, and in alternative formats as 
needed. 

(e) The State entity shall establish 
policies and procedures for the staffing 
of APS systems that include: 

(1) Staff training and on-going edu-
cation, including training on conflicts 
of interest; and 

(2) Staff supervision. 

§ 1324.403 APS response. 

The State entity shall adopt stand-
ardized and systematic policies and 
procedures for APS response across and 
within the State including, at a min-
imum: 

(a) Screening, triaging, and decision- 
making criteria or protocols to review 
and assign adult maltreatment and 
self-neglect reports for APS investiga-
tion and/or to report to other authori-
ties; 

(b) Tools and/or decision-making 
processes for APS to review reports of 
adult maltreatment and self-neglect 
for any emergency needs of the adult 
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and for immediate safety and risk fac-
tors affecting the adult or APS worker 
when responding to the report and; 

(c) Practices during investigations to 
collect information and evidence to 
support findings on allegations, and 
service planning that will: 

(1) Recognize that acceptance of APS 
services is voluntary, except where 
mandated by State law; 

(2) Ensure the safety of APS client 
and worker; 

(3) Ensure the preservation of a cli-
ent’s rights; 

(4) Integrate principles of person- 
directedness and trauma-informed ap-
proaches; 

(5) Maximize engagement with the 
APS client, and; 

(6) Permit APS the emergency use of 
APS funds to buy goods and services; 

(7) Permit APS to seek emergency 
protective action only as appropriate 
and necessary as a measure of last re-
sort to protect the life and safety of 
the client. 

(d) Methods to make findings on alle-
gations and record case findings, in-
cluding: 

(1) Ability for APS programs to con-
sult with appropriate experts, other 
team members, and supervisors; 

(2) Protocols for the standards of evi-
dence APS should apply when making 
a finding on allegations. 

(e) Provision of and/or referral to 
services, as appropriate, that: 

(1) Respect the autonomy and au-
thority of clients to make their own 
life choices; 

(2) Respect the client’s views about 
safety, quality of life, and success; 

(3) Develop any service plan or refer-
rals in consultation with the client; 

(4) Engage community partners 
through referrals for services or pur-
chase of services where services are not 
directly provided by APS, and; 

(f) Case handling criteria that: 
(1) Establish timeframes for on-going 

review of open cases; 
(2) Establish a reasonable length of 

time by which investigations should be 
completed and findings be made; and 

(3) Document, at a minimum: 
(i) The APS response; 
(ii) Significant changes in client sta-

tus; 

(iii) Assessment of safety and risk at 
case closure; and 

(iv) The reason to close the case. 

§ 1324.404 Conflict of interest. 

The State entity shall establish 
standardized policies and procedures to 
avoid both actual and perceived con-
flicts of interest for APS. Such policies 
and procedures must include mecha-
nisms to identify, remove, and remedy 
any actual or perceived conflicts of in-
terest at organizational and individual 
levels, including to: 

(a) Ensure that employees and indi-
viduals administering or representing 
APS programs, and members of an em-
ployee or individual’s immediate fam-
ily or household, do not have a conflict 
of interest; 

(b) Ensure that employees and indi-
viduals administering or representing 
APS programs. and members of an em-
ployee or individual’s immediate fam-
ily or household, do not have a per-
sonal financial interest in an entity to 
which an APS program may refer 
adults for services; 

(c) Establish monitoring and over-
sight procedures to identify conflicts of 
interest; and 

(d) Prohibit avoidable dual relation-
ships and ensure that appropriate safe-
guards are established should a dual re-
lationship be unavoidable; 

(1) In the case of an APS program pe-
titioning for or serving as guardian, it 
is an unavoidable dual relationship 
only if all less restrictive alternatives 
to guardianship have been considered 
and either: 

(i) A Court has instructed the APS 
program to petition for or serve as 
guardian; or 

(ii) There is no other qualified indi-
vidual or entity available to petition 
for or serve as guardian; 

(2) For all dual relationships, the 
APS program must document the dual 
relationship in the case record and de-
scribe the mitigation strategies it will 
take to address the conflict of interest. 

§ 1324.405 Accepting reports. 

(a) The State entity shall establish 
standardized policies and procedures 
for receiving reports of adult maltreat-
ment and self-neglect 24 hours per day, 
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7 calendar days per week, using mul-
tiple methods of reporting, including at 
least one online method, to ensure ac-
cessibility. 

(b) The State entity shall establish 
standardized policies and procedures 
for APS to accept reports of alleged 
adult maltreatment and self-neglect by 
mandated reporters as defined in 
§ 1324.401 that: 

(1) Share with the mandated reporter 
who made such report to APS whether 
a case has been opened as a result of 
the report at the request of the man-
dated reporter; and 

(2) Obtain the consent of the adult to 
share such information prior to its re-
lease. 

(c) The State entity shall comply 
with all applicable State and Federal 
confidentiality laws and establish and 
adhere to standardized policies and 
procedures to maintain the confiden-
tiality of adults, reporters, and infor-
mation provided in a report. 

§ 1324.406 Coordination with other en-
tities. 

(a) State entities shall establish poli-
cies and procedures, consistent with 
State law, to ensure coordination and 
to detect, prevent, address, and remedy 
adult maltreatment and self-neglect 
with other appropriate entities, includ-
ing but not limited to: 

(1) Other APS programs in the State, 
including Tribal APS programs, when 
authority over APS is divided between 
different jurisdictions or agencies; 

(2) Other governmental agencies that 
investigate allegations of adult mal-
treatment, including, but not limited 
to: 

(i) The State Medicaid agency, for 
the purposes of coordination with re-
spect to critical incidents and other 
issues; 

(ii) State nursing home licensing and 
certification; 

(iii) State department of health and 
licensing and certification; and 

(iv) Tribal governments; 
(3) Law enforcement agencies with 

jurisdiction to investigate suspected 
crimes related to adult maltreatment: 
State or local police agencies, Tribal 
law enforcement, State Medicaid Fraud 
Control Units, State securities and fi-
nancial regulators, Federal financial 

and securities enforcement agencies, 
and Federal law enforcement agencies; 

(4) Organizations with authority to 
advocate on behalf of adults who expe-
rience alleged adult maltreatment, 
such as the State Long-Term Care Om-
budsman Program, and/or investigate 
allegations of adult maltreatment, 
such as the Protection and Advocacy 
Systems; 

(5) Emergency management systems, 
and; 

(6) Banking and financial institu-
tions. 

(b) Policies and procedures must: 
(1) Address coordination and collabo-

ration to detect, prevent, address, and 
remedy adult maltreatment and self- 
neglect during all stages of a response 
conducted by APS or by other agencies 
and organizations with authority and 
jurisdiction to respond to reports of 
adult maltreatment and/or self-neglect; 

(2) Address information sharing on 
the status and resolution of response 
between the APS system and other en-
tities responsible in the State or other 
jurisdiction for response, to the extent 
permissible under applicable State law; 

(3) Facilitate information exchanges, 
quality assurance activities, cross- 
training, development of formal multi-
disciplinary and cross agency teams, 
co-location of staff within appropriate 
agencies through memoranda of under-
standing, data sharing agreements, or 
other less formal arrangements; and 

(4) Address other activities as deter-
mined by the State entity. 

§ 1324.407 APS program performance. 
The State entity shall develop poli-

cies and procedures for the collection 
and maintenance of data on APS sys-
tem response. The State entity shall: 

(a) Collect and report annually to 
ACL such APS system-wide data as re-
quired by the Assistant Secretary for 
Aging; and 

(b) Develop policies and procedures 
to ensure that the APS system retains 
individual case data obtained from 
APS investigations for a minimum of 5 
years. 

§ 1324.408 State plans. 
(a) State entities must develop and 

submit to the Director of the Office of 
Elder Justice and Adult Protective 
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Services, the position designated by 42 
U.S.C. 3011(e)(1), a State APS plan that 
meets the requirements set forth by 
the Assistant Secretary for Aging. 

(b) The State plan shall be developed 
by the State entity receiving the Fed-
eral award under 42 U.S.C 1397m-1 in 
collaboration with APS programs and 
other State APS entities, if applicable. 

(c) The State plan shall be updated at 
least every 5 years but may be updated 
more frequently as determined by the 
State entity. 

(d) The State plan shall contain an 
assurance that all policies and proce-
dures required herein will be developed 
and adhered to by the State APS sys-
tem. 

(e) State plans will be reviewed and 
approved by the Director of the Office 
of Elder Justice and Adult Protective 
Services. Any State dissatisfied with 
the final decision of the Director of the 
Office of Elder Justice and Adult Pro-
tective Services may appeal to the 
Deputy Assistant Secretary for Aging 
not later than 30 calendar days after 
the date of the Director of the Office of 
Elder Justice and Adult Protective 
Services’ final decision and will be af-
forded the opportunity for a hearing 
before the Deputy Assistant Secretary. 
If the State is dissatisfied with the 
final decision of the Deputy Assistant 
Secretary for Aging, it may appeal to 
the Assistant Secretary for Aging not 
later than 30 calendar days after the 
date of the Deputy Assistant Secretary 
for Aging’s decision. 

PART 1325—REQUIREMENTS APPLI-
CABLE TO THE DEVELOPMENTAL 
DISABILITIES PROGRAM 

Sec. 
1325.1 General. 
1325.2 Purpose of the regulations. 
1325.3 Definitions. 
1325.4 Rights of individuals with develop-

mental disabilities. 
1325.5 [Reserved] 
1325.6 Employment of individuals with dis-

abilities. 
1325.7 Reports to the Secretary. 
1325.8 Formula for determining allotments. 
1325.9 Grants administration requirements. 

AUTHORITY: 42 U.S.C. 15001 et seq. 

SOURCE: 80 FR 44807, July 27, 2015, unless 
otherwise noted. Redesignated at 81 FR 35645, 
June 3, 2016. 

§ 1325.1 General. 
Except as specified in § 1325.4, the re-

quirements in this part are applicable 
to the following programs and projects: 

(a) Federal Assistance to State Coun-
cils on Developmental Disabilities; 

(b) Protection and Advocacy for Indi-
viduals with Developmental Disabil-
ities; 

(c) Projects of National Significance; 
and 

(d) National Network of University 
Centers for Excellence in Develop-
mental Disabilities Education, Re-
search, and Service. 

[80 FR 44807, July 27, 2015, as amended at 81 
FR 35647, June 3, 2016] 

§ 1325.2 Purpose of the regulations. 
These regulations implement the De-

velopmental Disabilities Assistance 
and Bill of Rights Act of 2000 (42 U.S.C. 
15001 et seq.). 

§ 1325.3 Definitions. 
For the purposes of parts 1325 

through 1328 of this chapter, the fol-
lowing definitions apply: 

ACL. The term ‘‘ACL’’ means the Ad-
ministration for Community Living 
within the U.S. Department of Health 
and Human Services. 

Act. The term ‘‘Act’’ means the De-
velopmental Disabilities Assistance 
and Bill of Rights Act of 2000 (DD Act 
of 2000) (42 U.S.C. 15001 et seq.). 

Accessibility. The term ‘‘Accessi-
bility’’ means that programs funded 
under the DD Act of 2000 and facilities 
which are used in those programs meet 
applicable requirements of section 504 
of the Rehabilitation Act of 1973 (Pub. 
L. 93–112), its implementing regulation, 
45 CFR part 84, the Americans with 
Disabilities Act of 1990, as amended , 
Title VI of the Civil Rights Act of 1964 
(Pub. L. 88–352), and its implementing 
regulation, 45 CFR part 80. 

(1) For programs funded under the 
DD Act of 2000, information shall be 
provided to applicants and program 
participants in plain language and in a 
manner that is accessible and timely 
to: 

(i) Individuals with disabilities, in-
cluding accessible Web sites and the 
provision of auxiliary aids and services 
at no cost to the individual; and 


		Superintendent of Documents
	2025-02-12T16:21:06-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




