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§1324.201

(2) When considering the employment
or appointment of an individual as the
Ombudsman or as a representative of
the Office, the State agency or other
employing or appointing entity shall:

(i) Take reasonable steps to avoid
employing or appointing an individual
who has an unremedied conflict of in-
terest or who has a member of the im-
mediate family with an unremedied
conflict of interest;

(i) Take reasonable steps to avoid
assigning an individual to perform du-
ties which would constitute an
unremedied conflict of interest;

(iii) Establish a process for periodic
review and identification of conflicts of
the Ombudsman and representatives of
the Office; and

(iv) Take steps to remove or remedy
conflicts.

(3) In no circumstance shall the enti-
ty, which appoints or employs the Om-
budsman, appoint or employ an indi-
vidual as the Ombudsman who:

(i) Has direct involvement in the 1li-
censing or certification of a long-term
care facility;

(ii) Has an ownership or investment
interest (represented by equity, debt,
or other financial relationship) in a
long-term care facility. Divestment
within a reasonable period may be con-
sidered an adequate remedy to this
conflict;

(iii) Has been employed by or partici-
pated in the management of a long-
term care facility within the previous
twelve months; and

(iv) Receives, or has the right to re-
ceive, directly or indirectly, remunera-
tion (in cash or in kind) under a com-
pensation arrangement with an owner
or operator of a long-term care facil-
ity.

(4) In no circumstance shall the State
agency, other agency which carries out
the Office, or an agency hosting a local
Ombudsman entity appoint or employ
an individual, nor shall the Ombuds-
man designate an individual, as a rep-
resentative of the Office who:

(i) Has direct involvement in the li-
censing or certification of a long-term
care facility;

(ii) Has an ownership or investment
interest (represented by equity, debt,
or other financial relationship) in a
long-term care facility. Divestment
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within a reasonable period may be con-
sidered an adequate remedy to this
conflict;

(iii) Receives, directly or indirectly,
remuneration (in cash or in Kkind)
under a compensation arrangement
with an owner or operator of a long-
term care facility; or

(iv) Is employed by, or participating
in the management of, a long-term
care facility.

(A) An agency which appoints or em-
ploys representatives of the Office
shall make efforts to avoid appointing
or employing an individual as a rep-
resentative of the Office who has been
employed by or participated in the
management of a long-term care facil-
ity within the previous twelve months.

(B) Where such individual is ap-
pointed or employed, the agency shall
take steps to remedy the conflict.

Subpart B—Programs for Preven-
tion of Elder Abuse, Neglect,
and Exploitation

§1324.201 State agency responsibil-
ities for the prevention of elder
abuse, neglect, and exploitation.

(a) In accordance with Title VII,
chapter 3 of the Act, the distribution of
Federal funds to the State agency on
aging by formula is authorized to carry
out activities to develop, strengthen,
and carry out programs for the preven-
tion, detection, assessment, and treat-
ment of, intervention in, investigation
of, and response to elder abuse, neglect,
and exploitation.

(b) All programs using these funds
must meet requirements as set forth in
the Act, including those of section
721(c), (d), (e) (42 U.S.C. 3058i(c)-(e)) and
guidance as set forth by the Assistant
Secretary for Aging.

Subpart C—State Legal Assistance
Development

§1324.301 Definitions.

(a) Definitions as set forth in §1321.3
of this chapter apply to this part.

(b) Terms used, but not otherwise de-
fined in this part will have the mean-
ings ascribed to them in the Act.
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§1324.303 Legal Assistance Developer.

(a) State Legal Assistance Developer. In
accordance with section 731 of the Act
(42 U.S.C. 3058j), the State agency shall
designate an individual who shall be
known as a State Legal Assistance De-
veloper, and other personnel, sufficient
to ensure:

(1) State leadership in securing and
maintaining the legal rights of older
individuals;

(2) State capacity for coordinating
the provision of legal assistance, in ac-
cordance with section 102(23) and (24)
and consistent with section 102(33) of
the Act (42 U.S.C. 3002(23), (24), (33)), to
include prioritizing such services pro-
vided to individuals with greatest eco-
nomic need, or greatest social need;

(3) State capacity to provide tech-
nical assistance, training, and other
supportive functions to area agencies
on aging, legal assistance providers,
Long-Term Care Ombudsman pro-
grams, adult protective services, and
other service providers under the Act;

(i) The Legal Assistance Developer
shall utilize the trainings, case con-
sultations, and technical assistance
provided by the support and technical
assistance entity established pursuant
to section 420(c) of the Act (42 U.S.C.
3032i(c)).

(ii) [Reserved]

(4) State capacity to promote finan-
cial management services to older indi-
viduals at risk of guardianship, con-
servatorship, or other fiduciary pro-
ceedings;

(i) In so doing, the Legal Assistance
Developer shall take into consideration
promotion of activities to increase
awareness of and access to self-directed
financial management services and
legal assistance and;

(ii) The Legal Assistance Developer
shall also take into consideration pro-
motion of activities that proactively
enable older adults and those they des-
ignate as decisional supporters through
powers of attorney, health care prox-
ies, supported decision making and
similar instruments or approaches to
be connected to resources and edu-
cation to manage their finances and
the decisions they make about their
lives so as to limit their risk for guard-
ianship, conservatorship, or more re-
strictive fiduciary proceedings.

§1324.303

() State capacity to assist older indi-
viduals in understanding their rights,
exercising choices, benefiting from
services and opportunities authorized
by law, and maintaining the rights of
older individuals at risk of guardian-
ship, conservatorship, or other fidu-
ciary proceedings;

(i) In so doing, the Legal Assistance
Developer shall take into consideration
engaging in activities aimed at pre-
serving an individual’s rights or auton-
omy, including, but not limited to, in-
creasing awareness of and access to
least-restrictive alternatives to guard-
ianship, conservatorship, or more re-
strictive fiduciary proceedings, such as
supported decision making, and legal
assistance;

(ii) In so doing, the Legal Assistance
Developer shall adhere to the restric-
tions contained in section
321(a)(6)(B)(i) of the Act (42 U.S.C.
3030d(a)(6)(B)(i)) regarding the involve-
ment of legal assistance providers in
guardianship proceedings, and shall
apply these restrictions to conservator-
ship and other fiduciary proceedings;

(iii) In undertaking this activity, the
Legal Assistance Developer shall take
into consideration coordination of ef-
forts with legal assistance providers
funded under the Act contracted by
area agencies on aging, any Bar Asso-
ciation Elder Law section, and other
elder rights or entities active in the
State.

(6) State capacity to improve the
quality and quantity of legal services
provided to older individuals.

(b) State plan. The activities des-
ignated by the State agency for the
Legal Assistance Developer, in accord-
ance with paragraphs (a)(1) through (6)
of this section, shall be contained in
the State plan, per section 307 of the
Act (42 U.S.C. 3027) and as set forth in
§1321.27 of this chapter.

(c) Knowledge, resources, and capacity.
The State agency shall ensure that the
Legal Assistance Developer has the
knowledge, resources, and capacity to
conduct the activities outlined in para-
graph (a) of this section.

(d) Conflicts of interest. (1) In desig-
nating a Legal Assistance Developer,
the State agency shall consider any po-
tential conflicts of interest posed by
any candidate for the role, and take
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§1324.400

steps to prevent, remedy, or remove
such conflicts of interest.

(2) In designating a Legal Assistance
Developer, the State agency shall con-
sider both organizational and indi-
vidual interests that may impact the
effectiveness and credibility of the
work of the Legal Assistance Developer
to coordinate legal assistance and work
to secure, protect, and promote the
legal rights of older adults in the
State.

(i) This includes holding a position or
performing duties that could lead to
decisions that are or have the appear-
ance of being contrary to the Legal As-
sistance Developer’s duties as defined
in this section and contained in the
State plan as set forth in §1321.27 of
this chapter.

(ii) [Reserved]

(3) The State agency shall not des-
ignate as Legal Assistance Developer
any individual who is:

(i) Serving as a director of adult pro-
tective services, or as legal counsel to
adult protective services;

(ii) Serving as a State Long-Term
Care Ombudsman, or as legal counsel
to a State Long-Term Care Ombuds-
man Program;

(iii) Serving as a hearing officer, ad-
ministrative law judge, trier of fact or
counsel to these positions in an admin-
istrative proceeding related to the
legal rights of older adults, such as one
in which a legal assistance provider
might appear;

(iv) Serving as legal counsel or a
party to an administrative proceeding
related to long-term care settings, in-
cluding residential settings;

(v) Conducting surveys of and licen-
sure certifications for long-term care
settings, including residential settings,
or serving as counsel or advisor to such
positions;

(vi) Serving as a public or private
guardian, conservator, or fiduciary or
operating such a program, or serving as
counsel to these positions or programs.

(4) The State agency and the Legal
Assistance Developer shall be respon-
sible for identifying any other actual
and potential conflicts of interest and
circumstances that may lead to the ap-
pearance of a conflict of interest; iden-
tifying processes for preventing con-
flicts of interest and, where a conflict
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of interest has been identified, for re-
moving or remedying the conflict.

(6) The State agency shall develop
and implement policies and procedures
to ensure that the Legal Assistance De-
veloper is not required or permitted to
hold positions or perform duties that
would constitute a conflict of interest.

Subpart D—Adult Protective
Services Programs

AUTHORITY: 42 U.S.C. 3011(e)(3); 42 U.S.C.
1397Tm-1.

SOURCE: 89 FR 39528, May 8, 2024, unless
otherwise noted.

§1324.400 Eligibility for funding.

State entities are required to adhere
to all provisions contained herein to be
eligible for funding under 42 U.S.C.
1397Tm-1(b).

§1324.401 Definitions.

As used in this part, the term—

Abuse means the knowing infliction
of physical or psychological harm or
the knowing deprivation of goods or
services that are necessary to meet es-
sential needs or to avoid physical or
psychological harm.

Adult means older adults and adults
with disabilities as defined by State
APS laws.

Adult maltreatment means the abuse,
neglect, financial exploitation, or sex-
ual abuse of an adult at-risk of harm.

Adult Protective Services (APS) means
such activities and services the Assist-
ant Secretary for Aging may specify in
guidance and includes:

(1) Receiving reports of adult abuse,
neglect, financial exploitation, sexual
abuse, and/or self-neglect;

(2) Investigating the reports de-
scribed in paragraph (1) of this defini-
tion;

(3) Case planning, monitoring, eval-
uation, and other case work and serv-
ices, and;

(4) Providing, arranging for, or facili-
tating the provision of medical, social
services, economic, legal, housing, law
enforcement, or other protective,
emergency, or supportive services.

Adult  Protective Services Program
means local Adult Protective Services
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