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to take in order to remedy or remove
such conflicts, as well as disciplinary
actions to be applied for violations of
such standards by officers, employees,
or agents of the Title III program; and

(12) Documentation of conflict of in-
terest mitigation strategies, as nec-
essary and appropriate, when operating
an Adult Protective Services or guard-
ianship program.

(b) [Reserved]

§1321.69 Area agency on aging Title
IIT and Title VI coordination re-
sponsibilities.

(a) For planning and service areas
where there are Title VI programs, the
area agency’s policies and procedures,
developed in coordination with the rel-
evant Title VI program director(s), as
set forth in §1322.13(a), must explain
how the area agency’s aging network,
including service providers, will coordi-
nate with Title VI programs to ensure
compliance with section 306(a)(11)(B) of
the Act (42 U.S.C. 3026(a)(11)(B)).

(b) The policies and procedures set
forth in paragraph (a) of this section
must at a minimum address:

(1) How the area agency’s aging net-
work, including service providers, will
provide outreach to Tribal elders and
family caregivers regarding services
for which they may be eligible under
Title III;

(2) The communication opportunities
the area agency will make available to
Title VI programs, to include Title III
and other funding opportunities, tech-
nical assistance on how to apply for
Title III and other funding opportuni-
ties, meetings, email distribution lists,
presentations, and public hearings;

(3) The methods for collaboration on
and sharing of program information
and changes, including coordinating
with service providers where applica-
ble;

(4) How Title VI programs may refer
individuals who are eligible for Title
IIT services;

(5) How services will be provided in a
culturally appropriate and trauma-in-
formed manner; and

(6) Opportunities to serve on advisory
councils, workgroups, and boards, in-
cluding area agency advisory councils
as set forth in §1321.63.
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Subpart D—Service Requirements

§1321.71 Purpose of services allot-
ments under Title III.

(a) Title III of the Act authorizes the
distribution of Federal funds to the
State agency on aging for the following
services:

(1) Supportive services;

(2) Nutrition services;

(3) Evidence-based disease prevention
and health promotion services; and

(4) Family caregiver support services.

(b) Funds authorized are for the pur-
pose of assisting the State agency and
its area agencies to develop, provide, or
enhance for older individuals and fam-
ily caregivers comprehensive and co-
ordinated community-based direct
services and systems.

(c) Except for ombudsman services,
State plan administration, disaster as-
sistance as noted at §§1321.99 through
1321.101, or as otherwise allowed in the
Act, State agencies in States with mul-
tiple planning and service areas will
award the funds made available under
this section to designated area agen-
cies on aging according to the approved
intrastate funding formula as set forth
in §1321.49.

(d) Except for ombudsman services,
State plan administration, disaster as-
sistance as noted at §§1321.99 through
1321.101, or as otherwise allowed in the
Act, State agencies in States with sin-
gle planning and service areas shall
award funds by grant or contract to
community services provider agencies
and organizations for direct services to
older individuals and family caregivers
in, or serving, communities throughout
the planning and service area, except
as set forth in §1321.51(b)(4).

(e) Except where the State agency
approves the area agency to provide di-
rect services, as set forth in
§1321.65(b)(7), after subtracting funds
for area plan administration as set
forth in §1321.9(c)(2)(iv)(B) and program
development and coordination activi-
ties, if allowed by the State agency, as
set forth in §1321.27(h), area agencies
shall award these funds by grant or
contract to community services pro-
vider agencies and organizations for di-
rect services to older individuals and
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family caregivers in, or serving, com-
munities throughout the planning and
service area.

§1321.73 Policies and procedures.

(a) The area agency on aging and/or
service provider shall ensure the devel-
opment and implementation of policies
and procedures in accordance with
State agency policies and procedures,
including those required as set forth in
§1321.9. The State agency may allow
for policies and procedures to be devel-
oped by the subrecipient(s), except as

set forth at §§1321.9(a) and
1321.9(c)(2)(xi) and where otherwise
specified.

(b) The area agency on aging and/or
service provider will provide the State
agency in a timely manner with statis-
tical and other information which the
State agency requires to meet its plan-
ning, coordination, evaluation, and re-
porting requirements established by
the State agency under §1321.9.

(c) The State agency and/or area
agencies on aging must develop an
independent qualitative and quan-
titative monitoring process ensuring
the quality and effectiveness of serv-
ices regarding meeting participant
needs and preferences, the goals de-
scribed within the State and/or area
plan, and State and local requirements,
as well as conflicts of interest policies
and procedures. Quality monitoring
and measurement results are encour-
aged to be made available to the public
in plain language format designed to
support and provide information and
choice among persons and families re-
ceiving services.

§1321.75 Confidentiality and disclo-
sure of information.

(a) State agencies and area agencies
on aging shall have procedures to pro-
tect the confidentiality of information
about older individuals and family
caregivers collected in the conduct of
their responsibilities. The procedures
shall ensure that no information about
an older person or family caregiver, or
obtained from an older person or fam-
ily caregiver by a service provider or
the State or area agencies, is disclosed
by the provider or agency in a form
that identifies the person without the
informed consent of the person or of
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their legal representative, unless the
disclosure is required by law or court
order, or for program monitoring and
evaluation by authorized Federal,
State, or local monitoring agencies.

(b) A State agency, area agency on
aging or other contracting or granting
or auditing agency may not require a
provider of long-term care ombudsman
services under this part to reveal any
information that is protected by disclo-
sure provisions in 45 CFR part 1324,
subpart A. State agencies must comply
with confidentiality and disclosure of
information provisions as directed in 45
CFR part 1324, as appropriate.

(c) A State or area agency on aging
shall not require a provider of legal as-
sistance under this part to reveal any
information that is protected by attor-
ney client privilege.

(d) State agencies must have policies
and procedures that ensure that enti-
ties providing services under this title
promote the rights of each older indi-
vidual who receives such services. Such
rights include the right to confiden-
tiality of records relating to such indi-
vidual.

(e) State agencies’ policies and proce-
dures must explain that individual in-
formation and records may be shared
with other State and local agencies,
community-based organizations, and
health care providers and payers in
order to provide services.

(f) State agencies’ policies and proce-
dures must comply with all applicable
Federal laws as well as guidance as the
State determines, for the collection,
use, and exchange of both Personal
Identifiable Information (PII) and per-
sonal health information in the provi-
sion of Title III services under the Act.
State agencies are encouraged to con-
sult with Tribes regarding any Tribal
data sovereignty expectations that
may apply.

§1321.77 Purpose of services—person-
and family-centered, trauma-in-
formed.

(a) Services must be provided to older
adults and family caregivers in a man-
ner that is person-centered, trauma-in-
formed, and culturally sensitive. Serv-
ices should be responsive to their inter-
ests, physical and mental health, social
and cultural needs, available supports,
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and desire to live where and with whom
they choose. Person-centered services
may include community-centered and
family-centered approaches consistent
with the traditions, practices, beliefs,
and cultural norms and expectations of
older adults and family caregivers.

(b) Services should, as appropriate,
provide older adults and family care-
givers with the opportunity to develop
a person-centered plan that is led by
the individual or, if applicable, by the
individual and the individual’s author-
ized representative. Services should be
incorporated into existing person-cen-
tered plans, as appropriate.

(c) State and area agencies and serv-
ice providers should provide training to
staff and volunteers on person-centered
and trauma-informed service provision.

§1321.79 Responsibilities of service
providers under State and area
plans.

As a condition for receipt of funds
under this part, each State agency and/
or area agency on aging shall assure
that service providers shall:

(a) Specify how the service provider
intends to satisfy the service needs of
those identified as in greatest eco-
nomic need and greatest social need,
with a focus on low-income minority
individuals in the area served, includ-
ing attempting to provide services to
low-income minority individuals at
least in proportion to the number of
low-income minority older individuals
and family caregivers in the population
serviced by the provider;

(b) Provide recipients with an oppor-
tunity to contribute to the cost of the
service as provided in §1321.9(¢c)(2)(x) or
(x1);

(c) Pursuant to section 306(a)(16) of
the Act (42 U.S.C. 3026(a)(16)), provide,
to the extent feasible, for the fur-
nishing of services under this Act
through self-direction;

(d) Bring conditions or circumstances
which place an older person, or the
household of an older person, in immi-
nent danger to the attention of adult
protective services or other appro-
priate officials for follow-up, provided
that:

(1) The older person or their legal
representative consents; or
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(2) Such action is in accordance with
local adult protective services require-
ments, except as set forth at §1321.93
and part 1324, subpart A, of this chap-
ter;

(e) Where feasible and appropriate,
make arrangements for the avail-
ability of services to older individuals
and family caregivers in weather-re-
lated and other emergencies;

(f) Assist participants in taking ad-
vantage of benefits under other pro-
grams; and

(g) Assure that all services funded
under this part are coordinated with
other appropriate services in the com-
munity, and that these services do not
constitute an unnecessary duplication
of services provided by other sources.

§1321.81 Client eligibility for partici-
pation.

(a) An individual must be age 60 or
older at the time of service to be eligi-
ble to participate in services under the
Act, unless the Act otherwise provides
an explicit exception. Exceptions are
limited to the following specific serv-
ices:

(1) Nutrition services:

(i) Services shall be available to
spouses of any age of older individuals;

(ii) Services may be available to:

(A) A person with a disability who
lives with an adult age 60 or older or
who resides in a housing facility that is
primarily occupied by older adults at
which congregate meals are served; and

(B) A volunteer during meal hours.

(2) Family caregiver support services
for:

(i) Adults caring for older adults and
adults caring for individuals of any age
with Alzheimer’s or a related disorder;

(ii) Older relative caregivers who are
caring for children and are not the bio-
logical or adoptive parent of the child,
where older relative caregivers shall no
longer be eligible for services under
this part when the child reaches 18
years of age; or

(iii) Older relative caregivers who are
caring for individuals age 18 to 59 with
disabilities and who may be of any re-
lationship, including the biological or
adoptive parent.

(3) Services such as information and
assistance and public education, where
recipients of information may not be
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age 60 or older, but the information is
targeted to those who are age 60 or
older and/or benefits those who are age
60 or older.

(4) Ombudsman program services, as
provided in 45 CFR part 1324.

(b) State agencies, area agencies on
aging, and local service providers may
develop further eligibility require-
ments for implementation of services
for older adults and family caregivers,
as long as they do not conflict with the
Act, this part, or guidance as set forth
by the Assistant Secretary for Aging.
Such requirements may include:

(1) Assessment of greatest social
need;

(2) Assessment of greatest economic
need;

(3) Assessment of functional and sup-
port need;

(4) Geographic boundaries;

(5) Limitations on number of persons
that may be served;

(6) Limitations on number of units of
service that may be provided;

(7) Limitations due to availability of
staff/volunteers;

(8) Limitations to avoid duplication
of services; and

(9) Specification of settings where
services shall or may be provided.

§1321.83 Client and service priority.

(a) The State agency and/or area
agency shall ensure service to those
identified as members of priority
groups through assessment of local
needs and resources.

(b) The State agency and/or area
agency shall establish criteria to
prioritize the delivery of services under
Title III, parts B (except for Ombuds-
man program services which are sub-
ject to provisions in 45 CFR part 1324),
C, and D, in accordance with the Act.

(c) The State agency and/or area
agency shall establish criteria to
prioritize the delivery of services under
Title III, part E, in accordance with
the Act, to include:

(1) Caregivers who are older individ-
uals with greatest social need, and
older individuals with greatest eco-
nomic need (with particular attention
to low-income older individuals);

(2) Caregivers who provide care for
individuals with Alzheimer’s disease
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and related disorders with neurological
and organic brain dysfunction; and

(3) If serving older relative care-
givers, older relative caregivers of chil-
dren or adults with severe disabilities.

§1321.85 Supportive services.

(a) Supportive services are commu-
nity-based interventions set forth in
the Act under Title III, part B, section
321 (42 U.S.C. 3030d) which meet stand-
ards established by the Assistant Sec-
retary for Aging. They include in-home
supportive services, access services,
which may include multipurpose senior
centers, and legal services.

(b) State agencies may allow use of
Title III, part B funds for acquiring, al-
tering or renovating, or constructing
facilities to serve as multipurpose sen-
ior centers, in accordance with guid-
ance as set forth by the Assistant Sec-
retary for Aging.

(c) For those Title III, part B services
intended to benefit family caregivers,
such as those provided under sections
321(a)(6)(C), 321(a)(19), and 321(a)(21) of
the Act (42 TU.S.C. 3030d(a)6)(C),
3030d(a)(19), and 3030d(a)(21)), State and
area agencies shall ensure that there is
coordination and no inappropriate du-
plication of such services available
under Title III, part E.

(d) All funds provided under Title III,
part B of the Act must be distributed
within a State pursuant to §1321.49 or
§1321.51.

§1321.87 Nutrition services.

(a) Nutrition services are commu-
nity-based interventions as set forth in
Title III, part C of the Act, and as fur-
ther defined by the Assistant Secretary
for Aging. Nutrition services include
congregate meals, home-delivered
meals, nutrition education, nutrition
counseling, and other nutrition serv-
ices.

(1) Congregate meals are meals meet-
ing the Dietary Guidelines for Ameri-
cans and Dietary Reference Intakes as
set forth in section 339 of the Act (42
U.S.C. 3030g-21) provided under Title
III, part C-1 by a qualified nutrition
service provider to eligible individuals
and consumed while congregating vir-
tually or in-person, except where:

(i) If included as part of an approved
State plan as set forth in §1321.27 or
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State plan amendment as set forth in
§1321.31(a) and area plan or plan
amendment as set forth in §1321.65 and
to complement the congregate meals
program, shelf-stable, pick-up, carry-
out, drive-through, or similar meals
may be provided under Title III, part
C-1;

(ii) Meals provided as set forth in
paragraph (a)(1)(i) of this section shall:

(A) Not exceed 25 percent of the funds
expended by the State agency under
Title III, part C-1, to be calculated
based on the amount of Title III, part
C-1 funds available after all transfers
as set forth in §1321.9(c)(2)(iii) are com-
pleted;

(B) Not exceed 25 percent of the funds
expended by any area agency on aging
under Title III, part C-1, to be cal-
culated based on the amount of Title
III, part C-1 funds available after all
transfers as set forth in §1321.9(c)(2)(iii)
are completed.

(iii) Meals provided as set forth in
paragraph (a)(1)(i) of this section may
be provided to complement the con-
gregate meal program:

(A) During disaster or emergency sit-
uations affecting the provision of nu-
trition services;

(B) To older individuals who have an
occasional need for such meal; and/or

(C) To older individuals who have a
regular need for such meal, based on an
individualized assessment, when tar-
geting services to those in greatest
economic need and greatest social
need.

(2) Home-delivered meals are meals
meeting the Dietary Guidelines for
Americans and Dietary Reference In-
takes as set forth in section 339 of the
Act (42 U.S.C. 3030g-21) provided under
Title III, part C-2 by a qualified nutri-
tion service provider to eligible indi-
viduals and consumed at their resi-
dence or otherwise outside of a con-
gregate setting, as organized by a serv-
ice provider under the Act. Meals may
be provided via home delivery, pick-up,
carry-out, drive-through, or similar
meals.

(i) Eligibility criteria for home-deliv-
ered meals may include consideration
of an individual’s ability to leave home
unassisted, ability to shop for and pre-
pare nutritious meals, degree of dis-
ability, or other relevant factors per-
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taining to their need for the service,
including social need and economic
need.

(ii) Home-delivered meals service
providers may encourage meal partici-
pants to attend congregate meal sites
and other health and wellness activi-
ties, as feasible, based on a person-cen-
tered approach and local service avail-
ability.

(3) Nutrition education is informa-
tion provided under Title III, parts C-1
or 2 which provides individuals with
the knowledge and skills to make
healthy food and beverage choices.
Congregate and home-delivered nutri-
tion services shall provide nutrition
education, as appropriate, based on the
needs of meal participants.

(4) Nutrition counseling is a service
provided under Title III, parts C-1 or 2
which must align with the Academy of
Nutrition and Dietetics. Congregate
and home-delivered nutrition services
shall provide nutrition counseling, as
appropriate, based on the needs of meal
participants, the availability of re-
sources, and the expertise of a Reg-
istered Dietitian Nutritionist.

(5) Other nutrition services include
additional services provided under
Title III, parts C-1 or 2 that may be
provided to meet nutritional needs or
preferences of eligible participants,
such as weighted utensils, supple-
mental foods, oral nutrition supple-
ments, or groceries.

(b) State agencies shall establish
policies and procedures that define a
nutrition project and include how a nu-
trition project will provide meals and
nutrition services five or more days per
week in accordance with the Act. The
definition of nutrition project estab-
lished by the State agency must con-
sider the availability of resources and
the community’s need for nutrition
services as described in the State and
area plans.

(c) All funds provided under Title III,
part C of the Act must be distributed
within a State pursuant to §1321.49 or
§1321.51.

(d) Nutrition Services Incentive Pro-
gram allocations are available to
States and Territories that provide nu-
trition services where:

(1) Nutrition Services Incentive Pro-
gram allocation amounts are based on

190



Administration for Children and Families, HHS

the number of meals reported by the
State agency which meet the following
requirements:

(i) The meal is served to an indi-
vidual who is eligible to receive serv-
ices under the Act;

(ii) The meal is served to an indi-
vidual who has not been means-tested
to receive the meal;

(iii) The meal is served to an indi-
vidual who has been provided the op-
portunity to provide a voluntary con-
tribution to the cost of service;

(iv) The meal meets the other re-
quirements of the Act, including that
the meal meets the Dietary Guidelines
for Americans and Dietary Reference
Intakes as set forth in section 339 of
the Act (42 U.S.C. 3030g-21); and

(v) The meal is served by an agency
that has a grant or contract with a
State agency or area agency.

(2) The State agency may choose to
receive their Nutrition Services Incen-
tive Program grant as cash, commod-
ities, or a combination of cash and
commodities.

(3) Nutrition Services Incentive Pro-
gram funds may only be used to pur-
chase domestically produced foods used
in a meal as set forth under the Act.

(4) Nutrition Services Incentive Pro-
gram funds are distributed within a
State pursuant to §1321.49(b)(1)(iii) and
(d) or §1321.51(b)(1).

§1321.89 Evidence-based disease pre-
vention and health promotion serv-
ices.

(a) Evidence-based disease prevention
and health promotion services pro-
grams are community-based interven-
tions as set forth in Title III, part D of
the Act, that have been proven to im-
prove health and well-being and/or re-
duce risk of injury, disease, or dis-
ability among older adults. All pro-
grams provided using these funds must
be evidence-based and must meet the
Act’s requirements and guidance as set
forth by the Assistant Secretary for
Aging.

(b) All funds provided under Title III,
part D of the Act must be distributed
within a State pursuant to §1321.49 or
§1321.51.

§1321.91

§1321.91 Family
services.

caregiver support

(a) Family caregiver support services
are community-based interventions set
forth in Title III, part E of the Act,
which meet standards set forth by the
Assistant Secretary for Aging and
which may be informed through the
use of an evidence-informed or evi-
dence-based caregiver assessment, in-
cluding:

(1) Information to family caregivers
about available services via public edu-
cation;

(2) Assistance to family caregivers in
gaining access to the services through:

(i) Individual information and assist-
ance; or

(ii) Case management or care coordi-
nation.

(3) Individual counseling, organiza-
tion of support groups, and caregiver
training to assist family caregivers in
those areas in which they provide sup-
port, including health, nutrition, com-
plex medical care, and financial lit-
eracy, and in making decisions and
solving problems relating to their
caregiving roles;

(4) Respite care to enable family
caregivers to be temporarily relieved
from their caregiving responsibilities;
and

(5) Supplemental services, on a lim-
ited basis, to complement the care pro-
vided by family caregivers. State agen-
cies and AAAs shall define ‘‘limited
basis’” for supplemental services and
may consider limiting units, episodes
or expenditure amounts when making
this determination.

(b) State agencies shall ensure that
there is a plan to provide each of the
services authorized under this part in
each planning and service area, or
statewide in accordance with a funds
distribution plan for single planning
and service area States, subject to
availability of funds under the Act.

(c) To provide services listed in para-
graphs (a)(4) and (5) of this section to
family caregivers of adults aged 60 and
older or of individuals of any age with
Alzheimer’s disease or a related dis-
order, the individual for whom they are
caring must be determined to be func-
tionally impaired because the indi-
vidual:
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(1) Is unable to perform at least two
activities of daily living without sub-
stantial assistance, including verbal re-
minding, physical cueing, or super-
vision;

(2) At the option of the State agency,
is unable to perform at least three such
activities without such assistance; or

(3) Due to a cognitive or other men-
tal impairment, requires substantial
supervision because the individual
poses a serious health or safety hazard
to themself or others.

(d) All funds provided under Title III,
part E of the Act must be distributed
within a State pursuant to §1321.49 or
§1321.51.

§1321.93 Legal assistance.

(a) General—definition. (1) The provi-
sions and restrictions in this section
apply to legal assistance funded by and
provided pursuant to the Act.

(2) Legal assistance means legal ad-
vice and/or representation provided by
an attorney to older individuals with
economic or social needs, per section
102(33) of the Act (42 U.S.C. 3002(33)).
Legal assistance may include, to the
extent feasible, counseling, or other ap-
propriate assistance by a paralegal or
law student under the direct super-
vision of an attorney, and counseling
or representation by a non-lawyer as
permitted by law.

(b) State agency on aging requirements.
(1) Under section 307(a)(11) of the Act
(42 U.S.C. 3027(a)(11)), the roles and re-
sponsibilities of the State agency shall
include assurances for the provision of
legal assistance in the State plan as
follows:

(i) Legal assistance, to the extent
practicable, supplements and does not
duplicate or supplant legal services
provided with funding from other
sources, including grants made by the
Legal Services Corporation;

(ii) Legal assistance supplements ex-
isting sources of legal services through
focusing legal assistance delivery and
provider capacity in the specific areas
of law affecting older adults with
greatest economic need or greatest so-
cial need;

(iii) Reasonable efforts will be made
to maintain existing levels of legal as-
sistance for older individuals;
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(iv) Advice, training, and technical
assistance support for the provision of
legal assistance for older adults will be
made available to legal assistance pro-
viders, as provided in §1324.303 and sec-
tion 420(a)(1) of the Act (42 U.S.C.
3032i(a)(1));

(v) The State agency in single plan-
ning and service area States or area
agencies on aging in States with mul-
tiple planning and service areas shall
award, through contract funds, only to
legal assistance providers that meet
the standards and requirements as set
forth in this section and section (c);
and

(vi) Attorneys and personnel under
the supervision of attorneys providing
legal assistance shall adhere to the ap-
plicable Rules of Professional Conduct
including the obligation to preserve
the attorney-client privilege.

(2) As set forth in section 307(a)(2)(C)
of the Act (42 U.S.C. 3027(a)(2)(C)) and
§1321.27(i)(3), the State agency shall
designate the minimum proportion of
Title III, part B funds and require the
expenditure of at least that sum for
each planning and service area for the
purpose of procuring contract(s) for
legal assistance.

(3) The State agency in States with a
single planning and service area shall
meet the requirements for area agen-
cies on aging as set forth in paragraph
(c) of this section.

(c) Area Agency on Aging require-
ments—(1) Adequate proportion funding.
The area agency on aging shall award
at a minimum the required adequate
proportion of Title III, part B funds
designated by the State agency to pro-
cure legal assistance for older residents
of the planning and service area as set
forth in §§1321.27 and 1321.65.

(2) Standards for selection of legal as-
sistance providers. Area agencies on
aging shall adhere to the following
standards in selecting legal assistance
providers:

(i) The area agency on aging must se-
lect and procure through contract the
legal assistance provider or providers
best able to provide legal assistance as
provided in this paragraph (c)(2) and
paragraphs (d) through (f) of this sec-
tion; and

(ii) The area agency on aging must
select the legal assistance provider(s)
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that best demonstrate the capacity to
conduct legal assistance, which means
having the requisite expertise and staff
to fulfill the requirements of the Act
and all applicable Federal require-
ments for provision of legal assistance.

(d) Standards for legal assistance pro-
vider selection. Selected legal assistance
providers shall exhibit the capacity to:

(1) Retain staff with expertise in spe-
cific areas of law affecting older indi-
viduals with economic or social need,
including the priority areas identified
in the Act;

(2) Demonstrate expertise in specific
areas of law that are given priority in
the Act, including income and public
entitlement benefits, health care, long-
term care, nutrition, consumer law,
housing, utilities, protective services,
abuse, neglect, age discrimination, and
defense of guardianship, prioritizing
focus from among the areas of law
based on the needs of the community
served;

(i) Defense of guardianship means ad-
vice to and representation of older in-
dividuals at risk of guardianship and
older individuals subject to guardian-
ship to divert them from guardianship
to less restrictive, more person-di-
rected forms of decisional support
whenever possible, to oppose appoint-
ment of a guardian in favor of such less
restrictive decisional supports, to seek
limitation of guardianship and to seek
revocation of guardianship;

(ii) Defense of guardianship includes:

(A) Representation to maintain the
rights of individuals at risk of guard-
ianship, and to advocate for limited
guardianship if a court orders guard-
ianship to be imposed; assistance re-
moving or limiting an existing guard-
ianship; or assistance to preserve or re-
store an individual’s rights or auton-
omy;

(B) Representation to advocate for
and assert use of least-restrictive alter-
natives to guardianship to preserve or
restore an individual’s rights and or
autonomy to support decision-making,
or to limit the scope of guardianship
orders when such orders have or will be
entered by a court; and

(C) A legal assistance provider shall
not represent a petitioner for imposi-
tion of guardianship except in limited
circumstances involving guardianship
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proceedings of older individuals who
seek to become guardians only if other
adequate representation is unavailable
in the proceedings, and the provider
has exhausted, and documents efforts
made to explore less restrictive alter-
natives to guardianship.

(3) Provide effective administrative
and judicial advocacy in the areas of
law affecting older individuals with
greatest economic need or greatest so-
cial need;

(4) Support other advocacy efforts,
for example, the Long-Term Care Om-
budsman Program, including requiring
a memorandum of agreement between
the State Long-Term Care Ombudsman
and the legal assistance provider(s) as
required by section 712(h)(8) of the Act
(42 U.S.C. 3058g(h)(8)); and

(5) Effectively provide legal assist-
ance to older individuals residing in
congregate residential long-term set-
tings as defined in the Act in section
102(35) (42 U.S.C. 3002(35)), or who are
isolated as defined in the Act in section
102(24)(c) (42 U.S.C. 3002(24)(c)), or who
are restricted to the home due to cog-
nitive or physical limitations.

(e) Standards for contracting between
Area Agencies on Aging and legal assist-
ance providers. (1) The area agency shall
enter into a contract(s) with the se-
lected legal assistance provider(s) that
demonstrate(s) the capacity to deliver
legal assistance.

(2) The contract shall specify that
legal assistance provider(s) shall dem-
onstrate capacity to:

(i) Maintain expertise in specific
areas of law that are to be given pri-
ority, as defined in paragraphs (d)(1)
and (2) of this section.

(ii) Prioritize representation and ad-
vice that focus on the specific areas of
law that give rise to problems that are
disparately experienced by older adults
with economic or social need.

(iii) Maintain staff with the exper-
tise, knowledge, and skills to deliver
legal assistance as described in this
section.

(iv) Engage in reasonable efforts to
involve the private bar in legal assist-
ance activities authorized under the
Act, including groups within the pri-
vate bar furnishing services to older in-
dividuals on a pro bono and reduced fee
basis.
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(v) Ensure that attorneys and per-
sonnel under the supervision of attor-
neys providing legal assistance will ad-
here to the applicable Rules of Profes-
sional Conduct including, but not lim-
ited to, the obligation to preserve the
attorney-client privilege.

(3) The contract shall include provi-
sions:

(i) Describing the duty of the area
agency to refer older adults to the
legal assistance provider(s) with whom
the area agency contracts. In fulfilling
this duty, the area agency is precluded
from requiring a pre-screening of older
individuals seeking legal assistance or
from acting as the sole and exclusive
referral pathway to legal assistance.

(ii) Requiring the contracted legal
assistance provider(s) to maintain ca-
pacity to provide legal assistance in
the preferred language used by older
individuals seeking and/or receiving
legal assistance who are limited
English proficient (LEP), including in
oral and written communication, and
to ensure effective communication for
individuals with disabilities, including
by providing appropriate auxiliary aids
and services where necessary.

(A) This includes requiring legal as-
sistance providers take reasonable
steps to ensure meaningful access to
legal assistance by older individuals
with limited-English proficiency, in-
cluding an individualized assessment of
an individual’s need to understand and
participate in the legal process (as de-
termined by each individual).

(B) This includes stating the respon-
sibility of the legal assistance provider
to provide access to interpretation and
translation services to meet clients’
needs.

(C) This includes taking appropriate
steps to ensure communications with
persons with disabilities are as effec-
tive as communication with others, in-
cluding by providing appropriate auxil-
iary aids and services where necessary
to afford qualified persons with disabil-
ities an equal opportunity to partici-
pate in, and enjoy the benefits of, legal
assistance.

(iii) Providing that the area agency
will provide outreach activities that
will include information about the
availability of legal assistance to ad-
dress problems experienced by older
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adults that may have legal solutions,
such as those referenced in sections
306(a)(4)(B) and 306(a)(19) of the Act (42
U.S.C. 3026(a)(4)(B) and 3026(a)(19)).
This includes outreach to:

(A) Older adults with greatest eco-
nomic need due to low income and to
those with greatest social need, includ-
ing minority older individuals; and

(B) Older adults of underserved com-
munities, including:

(I) Older adults with limited-English
proficiency and/or whose primary lan-
guage is not English;

(2) Older adults with severe disabil-
ities;

(3) Older adults living in rural areas;

(4) Older adults at risk for institu-
tional placement; and

() Older adults with Alzheimer’s dis-
ease and related disorders with neuro-
logical and organic brain dysfunction
and their caregivers.

(iv) Providing that legal assistance
provider attorney staff and non-attor-
ney personnel under the supervision of
legal assistance attorneys must adhere
to the applicable State Rules of Profes-
sional Conduct.

(v) Requiring that if the legal assist-
ance provider(s) contracted by the area
agency is located within a Legal Serv-
ices Corporation grantee entity, that
the legal assistance provider(s) shall
adhere to the specific restrictions on
activities and client representation in
the Legal Services Corporation Act (42
U.S.C. 2996 et seq.). Exempted from this
requirement are:

(A) Restrictions governing eligibility
for legal assistance under such Act;

(B) Restrictions for membership of
governing boards; and

(C) Any additional provisions as de-
termined appropriate by the Assistant
Secretary for Aging.

(f) Legal assistance provider require-
ments. (1) The provisions and restric-
tions in this section apply to legal as-
sistance provider(s) when they are pro-
viding legal assistance under section
307(a)(11) of the Act (42 TU.S.C.
3027(a)(11)).

(2) Legal assistance providers under
contract with the State agency in
States with single planning and service
areas or area agency in States with
multiple planning and service areas
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shall adhere to the following require-
ments:

(i) Provide legal assistance to meet
complex and evolving legal needs that
may arise involving a range of private,
public, and governmental entities, pro-
grams, and activities that may impact
an older adult’s independence, choice,
or financial security; and

(ii) Maintain the capacity for and
provision of effective administrative
and judicial representation.

(A) Effective administrative and judicial
representation means the expertise and
ability to provide the range of services
necessary to adequately address the
needs of older adults through legal as-
sistance in administrative and judicial
forums, as required under the Act. This
includes providing the full range of
legal services, from brief service and
advice through representation in ad-
ministrative and judicial proceedings.

(B) [Reserved]

(iii) Conduct administrative and judi-
cial advocacy as is necessary to meet
the legal needs of older adults with
economic or social need, focusing on
such individuals with the greatest eco-
nomic need or greatest social need:

(A) Economic need means the need for
legal assistance resulting from income
at or below the Federal poverty level,
as defined in section 102(44) of the Act
(42 U.S.C. 3002(44)), that is insufficient
to meet the legal needs of an older in-
dividual or that causes barriers to at-
taining legal assistance to assert the
rights of older individuals as articu-
lated in the Act and in the laws, regu-
lations, and Constitution.

(B) Social meed means the need for
legal assistance resulting from social
factors, as defined by in section 102(24)
of the Act (42 U.S.C. 3002(24)), that
cause barriers to attaining legal assist-
ance to assert the rights of older indi-
viduals.

(iv) Maintain the expertise required
to capably handle matters related to
the priority case type areas specified
under the Act, including income and
public entitlement benefits, health
care, long-term care, nutrition, hous-
ing, utilities, protective services,
abuse, neglect, age discrimination and
defense of guardianship (as defined in
paragraph (d)(2)(i) of this section).
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(v) Maintain the expertise required to
deliver any matters in addition to
those specified in paragraph (f)(2)(iv) of
this section that are related to pre-
serving, maintaining, and restoring an
older adult’s independence, choice, or
financial security.

(vi) Maintain the expertise and ca-
pacity to deliver a full range of legal
assistance, from brief service and ad-
vice through representation in hear-
ings, trials, and other administrative
and judicial proceedings in the areas of
law affecting such older individuals
with economic or social need.

(vii) Maintain the capacity to pro-
vide effective legal assistance and legal
support to other advocacy efforts, in-
cluding, but not limited to, the Long-
Term Care Ombudsman Program serv-
ing the planning and service area, as
required by section 712(h)(8) of the Act
(42 U.S.C. 3058g(h)(8)), and maintain the
capacity to form, develop and maintain
partnerships that support older adults’
independence, choice, or financial secu-
rity.

(viii) Maintain and exercise the ca-
pacity to effectively provide legal as-
sistance to older adults regardless of
whether they reside in community or
congregate settings, and to provide
legal assistance to older individuals
who are confined to their home, and
older adults whose access to legal as-
sistance may be limited by geography
or isolation.

(ix) Maintain the capacity to provide
legal assistance in the preferred lan-
guage used by older individuals seeking
and/or receiving legal assistance who
are limited-English proficient (LEP),
including in oral and written commu-
nication.

(A) Legal assistance provider(s) shall
take reasonable steps to ensure mean-
ingful access to legal assistance by
older individuals with limited English-
speaking proficiency and other commu-
nication needs;

(B) Such reasonable steps require an
individualized assessment of the needs
of individuals who are seeking legal as-
sistance and legal assistance clients to
understand and participate in the legal
process (as determined by each indi-
vidual); and
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(C) Legal assistance provider(s) are
responsible for providing access to in-
terpretation, translation, and auxiliary
aids and services to meet older individ-
uals’ legal assistance needs.

(x) Maintain staff with knowledge of
the unique experiences of older adults
with economic or social need and ex-
pertise in areas of law affecting such
older adults.

(xi) Meet the following legal assist-
ance provider requirements:

(A) A legal assistance provider may
not require an older person to disclose
information about income or resources
as a condition for providing legal as-
sistance under this part.

(B) A legal assistance provider may
ask about the person’s financial cir-
cumstances as a part of the process of
providing legal advice, counseling, and
representation, or for the purpose of
identifying additional resources and
benefits for which an older person may
be eligible.

(C) A legal assistance provider and
its attorneys may engage in other legal
activities to the extent that there is no
conflict of interest nor other inter-
ference with their professional respon-
sibilities under this Act.

(D) Legal assistance providers that
are not housed within Legal Services
Corporation grantee entities shall co-
ordinate their services with existing
Legal Services Corporation projects to
concentrate funds under this Act in
providing legal assistance to older
adults with the greatest economic need
or greatest social need.

(E) Nothing in this section is in-
tended to prohibit any attorney from
providing any form of legal assistance
to an eligible client, or to interfere
with the fulfillment of any attorney’s
professional responsibilities to a client.

(F) Legal assistance provider attor-
ney staff and non-attorney personnel
under the supervision of legal assist-
ance attorneys must adhere to the ap-
plicable Rules of Professional Conduct.

(3) Restrictions on legal assistance.

(i) No legal assistance provider(s)
shall use funds received under the Act
to provide legal assistance in a fee gen-
erating case unless other adequate rep-
resentation is unavailable or there is
an emergency requiring immediate
legal action. All providers shall estab-
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lish procedures for the referral of fee
generating cases.

(A) ‘“Fee generating case’ means any
case or matter which, if undertaken on
behalf of an eligible client by an attor-
ney in private practice, reasonably
may be expected to result in a fee for
legal services from an award to a cli-
ent, from public funds, or from the op-
posing party.

(B) [Reserved]

(i1) Other adequate representation is
deemed to be unavailable when:

(A) Recovery of damages is not the
principal object of the client; or

(B) A court appoints a provider or an
employee of a provider pursuant to a
statute or a court rule or practice of
equal applicability to all attorneys in
the jurisdiction; or

(C) An eligible client is seeking bene-
fits under Title II of the Social Secu-
rity Act (42 U.S.C. 401 et seq.), Federal
0ld Age, Survivors, and Disability In-
surance Benefits; or Title XVI of the
Social Security Act (42 U.S.C. 1381 et
seq.), Supplemental Security Income
for Aged, Blind, and Disabled.

(iii) A provider may seek and accept
a fee awarded or approved by a court or
administrative body or included in a
settlement.

(iv) When a case or matter accepted
in accordance with this section results
in a recovery of damages, other than
statutory benefits, a provider may ac-
cept reimbursement for out-of-pocket
costs and expenses incurred in connec-
tion with the case or matter.

(4) Legal assistance provider prohib-
ited activities.

(i) A provider, employee of the pro-
vider, or staff attorney shall not en-
gage in the following prohibited polit-
ical activities:

(A) No provider or its employees
shall contribute or make available
funds, personnel, or equipment pro-
vided under the Act to any political
party or association or to the cam-
paign of any candidate for public or
party office; or for use in advocating or
opposing any ballot measure, initia-
tive, or referendum;

(B) No provider or its employees shall
intentionally identify the Title III pro-
gram or provider with any partisan or
nonpartisan political activity, or with
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the campaign of any candidate for pub-
lic or party office; or

(C) While engaged in legal assistance
activities supported under the Act, no
attorney shall engage in any political
activity.

(ii) No funds made available under
the Act shall be used for lobbying ac-
tivities including, but not limited to,
any activities intended to influence
any decision or activity by a non-
judicial Federal, State, or local indi-
vidual or body.

(A) Nothing in this section is in-
tended to prohibit an employee from:

(I) Communicating with a govern-
mental agency for the purpose of ob-
taining information, clarification, or
interpretation of the agency’s rules,
regulations, practices, or policies;

(2) Informing a client about a new or
proposed statute, executive order, or
administrative regulation relevant to
the client’s legal matter;

(3) Responding to an individual cli-
ent’s request for advice only with re-
spect to the client’s own communica-
tions to officials unless otherwise pro-
hibited by the Act, Title III regulations
or other applicable law. This provision
does not authorize publication or train-
ing of clients on lobbying techniques or
the composition of a communication
for the client’s use;

(4) Making direct contact with the
area agency for any purpose; or

(5) Testifying before a government
agency, legislative body, or committee
at the request of the government agen-
cy, legislative body, or committee.

(B) [Reserved]

(iii) A provider may use funds pro-
vided by private sources to:

(A) Engage in lobbying activities if a
government agency, elected official,
legislative body, committee, or mem-
ber thereof is considering a measure di-
rectly affecting activities of the pro-
vider under the Act;

(B) [Reserved]

(iv) While carrying out legal assist-
ance activities and while using re-
sources provided under the Act, by pri-
vate entities or by a recipient, directly
or through a subrecipient, no provider
or its employees shall:

(A) Participate in any public dem-
onstration, picketing, boycott, or
strike, whether in person or online, ex-
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cept as permitted by law in connection
with the employee’s own employment
situation;

(B) Encourage, direct, or coerce oth-
ers to engage in such activities; or

(C) At any time engage in or encour-
age others to engage in:

(1) Rioting or civil disturbance;

(2) Activity determined by a court to
be in violation of an outstanding in-
junction of any court of competent ju-
risdiction;

(3) Any illegal activity;

(4) Any intentional identification of
programs funded under the Act or re-
cipient with any partisan or non-
partisan political activity, or with the
campaign of any candidate for public
or party office; or

(v) None of the funds made available
under the Act may be used to pay dues
exceeding a reasonable amount per
legal assistance provider per annum to
any organization (other than a bar as-
sociation), a purpose or function of
which is to engage in activities prohib-
ited under these regulations. Such dues
may not be used to engage in activities
for which Older Americans Act funds
cannot be directly used.

§1321.95 Service provider Title III and
Title VI coordination responsibil-
ities.

(a) For locations served by service
providers under Title III of the Act
where there are Title VI programs, the
area agency on aging’s and/or service
provider’s policies and procedures, de-
veloped in coordination with the rel-
evant Title VI program director(s), as
set forth in §1322.13(a), must explain
how the service provider will coordi-
nate with Title VI programs.

(b) The policies and procedures set
forth in paragraph (a) of this section
must at a minimum address:

(1) How the service provider will pro-
vide outreach to Tribal elders and fam-
ily caregivers regarding services for
which they may be eligible under Title
I1T;

(2) The communication opportunities
the service provider will make avail-
able to Title VI programs, to include
meetings email distribution lists, and
presentations;
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(3) The methods for collaboration on
and sharing of program information
and changes;

(4) How Title VI programs may refer
individuals who are eligible for Title
III services;

(5) How services will be provided in a
culturally appropriate and trauma-in-
formed manner; and

(6) Opportunities to serve on advisory
councils, workgroups, and boards.

Subpart E—Emergency and
Disaster Requirements

§1321.97 Coordination with State,
Tribal, and local emergency man-
agement.

(a) State agencies. (1) State agencies
shall establish emergency plans, as set
forth in section 307(a)(28) of the Act (42
U.S.C. 3027(a)(28)). Such plans must in-
clude, at a minimum:

(i) The State agency’s continuity of
operations plan and an all-hazards
emergency response plan based on com-
pleted risk assessments for all hazards
and updated annually;

(ii) A plan to coordinate activities
with area agencies on aging, service
providers, local emergency response
agencies, relief organizations, local
governments, State agencies respon-
sible for emergency and disaster pre-
paredness, and any other institutions
that have responsibility for disaster re-
lief service delivery;

(iii) Processes for developing and up-
dating long-range emergency and dis-
aster preparedness plans; and

(iv) Other relevant information as de-
termined by the State agency.

(2) The plan shall include informa-
tion describing the involvement of the
head of the State agency in the devel-
opment, revision, and implementation
of emergency and disaster preparedness
plans, including the State Public
Health Emergency Preparedness and
Response Plan.

(3) The plan shall discuss coordina-
tion with area agencies on aging and
service providers and Tribal and local
emergency management.

(b) Area agencies on aging. (1) Area
agencies on aging shall establish emer-
gency plans. Such plans must include:

(i) The area agency’s continuity of
operations plan and an all-hazards
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emergency response plan based on com-
pleted risk assessments for all hazards
and updated annually;

(ii) A description of coordination ac-
tivities for both development and im-
plementation of long-range emergency
and disaster preparedness plans; and

(iii) Other information as deemed ap-
propriate by the area agency on aging.

(2) The area agency on aging shall co-
ordinate with Federal, local, and State
emergency response agencies, service
providers, relief organizations, local
and State governments, and any other
entities that have responsibility for
disaster relief service delivery, as well
as with Tribal emergency management,
as appropriate.

§1321.99 Setting aside funds to ad-
dress disasters.

(a) Section 310 of the Act (42 U.S.C.
3030) authorizes the use of funds during
Presidentially declared major disaster
declarations under the Stafford Act (42
U.S.C. 5121-5207) without regard to dis-
tribution through the State agency’s
intrastate funding formula or funds
distribution plan when the following
apply:

(1) Title III services are impacted;
and

(2) Flexibility is needed as deter-
mined by the State agency.

(b) When implementing this author-
ity, State agencies may set aside funds,
up to five percent of their total Title
IIT allocations, if specified as being al-
lowed to be withheld for the purpose in
their approved intrastate funding for-
mula or funds distribution plan, or
with prior approval from the Assistant
Secretary for Aging. The following
apply for use of set aside funds:

(1) Set aside funds that are awarded
under this provision must comply with
the requirements at §1321.101; and

(2) The State agency must have poli-
cies and procedures in place to award
funds set aside through the intrastate
funding formula, as set forth in
§1321.49, or funds distribution plan, as
set forth in §1321.51(b), if there are no
funds awarded subject to this provision
within 30 days of the end of the fiscal
year in which the funds were received.
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