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categories specified by the agency
under §435.121.

[43 FR 45204, Sept. 29, 1978, as amended at 81
FR 86454, Nov. 30, 2016]

§435.402 [Reserved]

§435.403 State residence.

(a) Requirement. The agency must
provide Medicaid to eligible residents
of the State, including residents who
are absent from the State. The condi-
tions under which payment for services
is provided to out-of-State residents
are set forth in §431.52 of this chapter.

(b) Definition. For purposes of this
section—Institution has the same mean-
ing as Institution and Medical institu-
tion, as defined in §435.1010. For pur-
poses of State placement, the term also
includes foster care homes, licensed as
set forth in 45 CFR 1355.20, and pro-
viding food, shelter and supportive
services to one or more persons unre-
lated to the proprietor.

(¢) Incapability of indicating intent.
For purposes of this section, an indi-
vidual is considered incapable of indi-
cating intent if the individual—

(1) Has an I1.Q. of 49 or less or has a
mental age of 7 or less, based on tests
acceptable to the Intellectual Dis-
ability agency in the State:

(2) Is judged legally incompetent; or

(3) Is found incapable of indicating
intent based on medical documentation
obtained from a physician, psycholo-
gist, or other person licensed by the
State in the field of intellectual dis-
ability.

(d) Who is a State resident. A resident
of a State is any individual who:

(1) Meets the conditions in para-
graphs (e) through (i) of this section; or

(2) Meets the criteria specified in an
interstate agreement under paragraph
(k) of this section.

(e) Placement by a State in an out-of-
State institution—(1) General rule. Any
agency of the State, including an enti-
ty recognized under State law as being
under contract with the State for such
purposes, that arranges for an indi-
vidual to be placed in an institution lo-
cated in another State, is recognized as
acting on behalf of the State in making
a placement. The State arranging or
actually making the placement is con-
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sidered as the individual’s State of res-
idence.

(2) Any action beyond providing in-
formation to the individual and the in-
dividual’s family would constitute ar-
ranging or making a State placement.
However, the following actions do not
constitute State placement:

(i) Providing basic information to in-
dividuals about another State’s Med-
icaid program, and information about
the availability of health care services
and facilities in another State.

(ii) Assisting an individual in locat-
ing an institution in another State,
provided the individual is capable of in-
dicating intent and independently de-
cides to move.

(3) When a competent individual
leaves the facility in which the indi-
vidual is placed by a State, that indi-
vidual’s State of residence for Medicaid
purposes is the State where the indi-
vidual is physically located.

(4) Where a placement is initiated by
a State because the State lacks a suffi-
cient number of appropriate facilities
to provide services to its residents, the
State making the placement is the in-
dividual’s State of residence for Med-
icaid purposes.

(f) Individuals receiving a State supple-
mentary payment (SSP). For individuals
of any age who are receiving an SSP,
the State of residence is the State pay-
ing the SSP.

(g) Individuals receiving Title IV-E pay-
ments. For individuals of any age who
are receiving Federal payments for fos-
ter care and adoption assistance under
title IV-E of the Social Security Act,
the State of residence is the State
where the child lives.

(h) Individuals age 21 and over. Except
as provided in paragraph (f) of this sec-
tion, with respect to individuals age 21
and over —

(1) For an individual not residing in
an institution as defined in paragraph
(b) of this section, the State of resi-
dence is the State where the individual
is living and—

(i) Intends to reside, including with-
out a fixed address; or

(ii) Has entered the State with a job
commitment or seeking employment
(whether or not currently employed).

(2) For an individual not residing in
an institution as defined in paragraph
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(b) of this section who is not capable of
stating intent, the State of residency is
the State where the individual is liv-
ing.

(3) For any institutionalized indi-
vidual who became incapable of indi-
cating intent before age 21, the State of
residence is—

(i) That of the parent applying for
Medicaid on the individual’s behalf, if
the parents reside in separate States (if
a legal guardian has been appointed
and parental rights are terminated, the
State of residence of the guardian is
used instead of the parent’s);

(ii) The parent’s or legal guardian’s
State of residence at the time of place-
ment (if a legal guardian has been ap-
pointed and parental rights are termi-
nated, the State of residence of the
guardian is used instead of the par-
ent’s); or

(iii) The current State of residence of
the parent or legal guardian who files
the application if the individual is in-
stitutionalized in that State (if a legal
guardian has been appointed and paren-
tal rights are terminated, the State of
residence of the guardian is used in-
stead of the parent’s).

(iv) The State of residence of the in-
dividual or party who files an applica-
tion is used if the individual has been
abandoned by his or her parent(s), does
not have a legal guardian and is insti-
tutionalized in that State.

(4) For any institutionalized indi-
vidual who became incapable of indi-
cating intent at or after age 21, the
State of residence is the State in which
the individual is physically present, ex-
cept where another State makes a
placement.

(5) For any other institutionalized in-
dividual, the State of residence is the
State where the individual is living and
intends to reside.

(i) Individuals under age 21. For an in-
dividual under age 21 who is not eligi-
ble for Medicaid based on receipt of as-
sistance under title IV-E of the Act, as
addressed in paragraph (g) of this sec-
tion, and is not receiving a State sup-
plementary payment, as addressed in
paragraph (f) of this section, the State
of residence is as follows:

(1) For an individual who is capable
of indicating intent and who is emanci-
pated from his or her parent or who is
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married, the State of residence is de-
termined in accordance with paragraph
(h)(1) of this section.

(2) For an individual not described in
paragraph (i)(1) of this section, not liv-
ing in an institution as defined in para-
graph (b) of this section and not eligi-
ble for Medicaid based on receipt of as-
sistance under title IV-E of the Act, as
addressed in paragraph (g) of this sec-
tion, and is not receiving a State sup-
plementary payment, as addressed in
paragraph (f) of this section, the State
of residence is:

(i) The State where the individual re-
sides, including without a fixed ad-
dress; or

(ii) The State of residency of the par-
ent or caretaker, in accordance with
paragraph (h)(1) of this section, with
whom the individual resides.

(3) For any institutionalized indi-
vidual who is neither married nor
emancipated, the State of residence
is—

(i) The parent’s or legal guardian’s
State of residence at the time of place-
ment (if a legal guardian has been ap-
pointed and parental rights are termi-
nated, the State of residence of the
guardian is used instead of the par-
ent’s); or

(ii) The current State of residence of
the parent or legal guardian who files
the application if the individual is in-
stitutionalized in that State (if a legal
guardian has been appointed and paren-
tal rights are terminated, the State or
residence of the guardian is used in-
stead of the parent’s).

(iii) The State of residence of the in-
dividual or party who files an applica-
tion is used if the individual has been
abandoned by his or her parent(s), does
not have a legal guardian and is insti-
tutionalized in that State.

(j) Specific prohibitions. (1) The agency
may not deny Medicaid eligibility be-
cause an individual has not resided in
the State for a specified period.

(2) The agency may not deny Med-
icaid eligibility to an individual in an
institution, who satisfies the residency
rules set forth in this section, on the
grounds that the individual did not es-
tablish residence in the State before
entering the institution.

(3) The agency may not deny or ter-
minate a resident’s Medicaid eligibility
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because of that person’s temporary ab-
sence from the State if the person in-
tends to return when the purpose of the
absence has been accomplished, unless
another State has determined that the
person is a resident there for purposes
of Medicaid.

(k) Interstate agreements. A State may
have a written agreement with another
State setting forth rules and proce-
dures resolving cases of disputed resi-
dency. These agreements may establish
criteria other than those specified in
paragraphs (c¢) through (i) of this sec-
tion, but must not include criteria that
result in loss of residency in both
States or that are prohibited by para-
graph (j) of this section. The agree-
ments must contain a procedure for
providing Medicaid to individuals pend-
ing resolution of the case. States may
use interstate agreements for purposes
other than cases of disputed residency
to facilitate administration of the pro-
gram, and to facilitate the placement
and adoption of title IV-E individuals
when the child and his or her adoptive
parent(s) move into another State.

(1) Continued Medicaid for institu-
tionalized beneficiaries. If an agency is
providing Medicaid to an institutional-
ized beneficiary who, as a result of this
section, would be considered a resident
of a different State—

(1) The agency must continue to pro-
vide Medicaid to that beneficiary from
June 24, 1983 until July 5, 1984, unless it
makes arrangements with another
State of residence to provide Medicaid
at an earlier date: and

(2) Those arrangements must not in-
clude provisions prohibited by para-
graph (i) of this section.

(m) Cases of disputed residency. Where
two or more States cannot resolve
which State is the State of residence,
the State where the individual is phys-
ically located is the State of residence.

[49 FR 13531, Apr. 5, 1984, as amended at 55
FR 48609, Nov. 21, 1990; 71 FR 39222, July 12,
2006; 77 FR 17206, Mar. 23, 2012]

§435.404 Applicant’s choice of cat-
egory.

The agency must allow an individual
who would be eligible under more than
one category to have his eligibility de-
termined for the category he selects.

§435.406

§435.406 Citizenship and non-citizen
eligibility.

(a) The agency must provide Med-
icaid to otherwise eligible individuals
who are—

(1) Citizens and nationals of the
United States, provided that—

(i) The individual has made a dec-
laration of United States citizenship,
as defined in §435.4, or an individual de-
scribed in paragraph (a)(3) of this sec-
tion has made such declaration on the
individual’s behalf, and such status is
verified in accordance with paragraph
(c) of this section; and

(ii) For purposes of the declaration
and citizenship verification require-
ments discussed in paragraphs (a)(1)(i)
of this section, an individual includes
applicants under a section 1115 dem-
onstration (including a family plan-
ning demonstration project) for which
a State receives Federal financial par-
ticipation in its expenditures.

(iii) The following groups of individ-
uals are exempt from the requirement
to provide documentation to verify
citizenship in paragraph (c) of this sec-
tion:

(A) Individuals receiving SSI benefits
under title XVI of the Act.

(B) Individuals entitled to or enrolled
in any part of Medicare.

(C) Individuals receiving disability
insurance benefits under section 223 of
the Act or monthly benefits under sec-
tion 202 of the Act, based on the indi-
vidual’s disability (as defined in sec-
tion 223(d) of the Act).

(D) Individuals who are in foster care
and who are assisted under Title IV-B
of the Act, and individuals who are
beneficiaries of foster care mainte-
nance or adoption assistance payments
under Title IV-E of the Act.

(E)(I) Individuals who are or were
deemed eligible for Medicaid in the
State under §435.117 or §457.360 of this
chapter on or after July 1, 2006, based
on being born to a pregnant woman eli-
gible under the State’s Medicaid or
CHIP state plan or waiver of such plan;

(2) At State option, individuals who
were deemed eligible for coverage
under §435.117 or §457.360 of this chap-
ter in another State on or after July 1,
2006, provided that the agency verifies
such deemed eligibility.
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