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(i) 50 percent for an ACO that that 
meets the quality performance stand-
ard by meeting the criteria specified in 
§ 425.512(a)(2) or (a)(5)(i). 

(ii) 50 percent multiplied by the 
ACO’s health equity adjusted quality 
performance score calculated according 
to § 425.512(b) for an ACO that meets 
the alternative quality performance 
standard by meeting the criteria speci-
fied in § 425.512(a)(5)(ii). 

(B) Performance payment. (1) If an 
ACO qualifies for savings by meeting or 
exceeding the MSR, or as provided in 
paragraph (h) of this section, the final 
sharing rate specified in paragraph 
(d)(1)(v)(A) of this section applies to an 
ACO’s savings on a first dollar basis. 

(2) The amount of shared savings an 
eligible ACO receives under the BASIC 
track, Level E, may not exceed 10 per-
cent of its updated benchmark. 

(C) Shared loss rate. For an ACO that 
is required to share losses with the 
Medicare program for expenditures 
over the updated benchmark, the 
amount of shared losses is determined 
based on a fixed 30 percent loss sharing 
rate. 

(D) Loss recoupment limit. (1) Except 
as provided in paragraph (d)(1)(v)(D)(2) 
of this section, the amount of shared 
losses for which an eligible ACO is lia-
ble may not exceed the percentage, as 
specified in § 414.1415(c)(3)(i)(A) of this 
chapter, of total Medicare Parts A and 
B fee-for-service revenue of the ACO 
participants in the ACO. 

(2) Instead of the revenue-based loss 
recoupment limit determined under 
paragraph (d)(1)(v)(D)(1) of this section, 
the loss recoupment limit for the ACO 
is 1 percentage point higher than the 
percentage, as specified in 
§ 414.1415(c)(3)(i)(B) of this chapter, 
based on the ACO’s updated benchmark 
as determined under § 425.601 or 
§ 425.652, if the amount determined 
under paragraph (d)(1)(v)(D)(1) of this 
section exceeds this percentage of the 
ACO’s updated benchmark as deter-
mined under § 425.601 or § 425.652. 

(2) Level E risk and reward as speci-
fied in paragraph (d)(1)(v) of this sec-
tion applies to an ACO eligible to enter 
the BASIC track that is determined to 
be experienced with performance-based 
risk Medicare ACO initiatives as speci-
fied under § 425.600(d) or § 425.600(g). 

(e) Notification of savings and losses. 
(1) CMS notifies an ACO in writing re-
garding whether the ACO qualifies for 
a shared savings payment, and if so, 
the amount of the payment due. 

(2) CMS provides written notification 
to an ACO of the amount of shared 
losses, if any, that it must repay to the 
program. 

(3) If an ACO has shared losses, the 
ACO must make payment in full to 
CMS within 90 days of receipt of notifi-
cation. 

(f) Extreme and uncontrollable cir-
cumstances. The following adjustment 
is made in calculating the amount of 
shared losses, after the application of 
the shared loss rate and the loss 
recoupment limit. 

(1) CMS determines the percentage of 
the ACO’s performance year assigned 
beneficiary population affected by an 
extreme and uncontrollable cir-
cumstance. 

(2) CMS reduces the amount of the 
ACO’s shared losses by an amount de-
termined by multiplying the shared 
losses by the percentage of the total 
months in the performance year af-
fected by an extreme and uncontrol-
lable circumstance, and the percentage 
of the ACO’s assigned beneficiaries who 
reside in an area affected by an ex-
treme and uncontrollable cir-
cumstance. 

(i) For an ACO that is liable for a 
pro-rated share of losses under 
§ 425.221(b)(2)(ii), the amount of shared 
losses determined for the performance 
year during which the termination be-
comes effective is adjusted according 
to this paragraph (f)(2). 

(ii) [Reserved] 
(3) CMS applies determinations made 

under the Quality Payment Program 
with respect to— 

(i) Whether an extreme and uncon-
trollable circumstance has occurred; 
and 

(ii) The affected areas. 
(4) CMS has sole discretion to deter-

mine the time period during which an 
extreme and uncontrollable cir-
cumstance occurred and the percentage 
of the ACO’s assigned beneficiaries re-
siding in the affected areas. 

(g) July 1, 2019 through December 31, 
2019 performance year. Shared savings or 
shared losses for the July 1, 2019 
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through December 31, 2019 performance 
year are calculated as described in 
§ 425.609. 

(h) Calculation of shared savings for 
certain BASIC track ACOs not meeting 
MSR requirement. An ACO that does not 
meet the minimum savings rate re-
quirement established under paragraph 
(b) of this section but meets the other 
criteria described in paragraphs 
(c)(2)(ii) and (iii) of this section may 
qualify for a shared savings payment as 
provided in this paragraph. 

(1) To qualify for a shared savings 
payment under this paragraph, an ACO 
must meet all of the following criteria: 

(i) The ACO has average per capita 
Medicare Parts A and B fee-for-service 
expenditures for the performance year 
below the updated benchmark deter-
mined under § 425.652. 

(ii) The ACO is a low revenue ACO as 
defined in § 425.20 as determined at the 
time of financial reconciliation for the 
performance year. 

(iii) The ACO has at least 5,000 as-
signed beneficiaries for the relevant 
performance year as determined at the 
time of financial reconciliation for the 
performance year. 

(iv) The ACO is participating in an 
agreement period beginning on Janu-
ary 1, 2024, or in subsequent years. 

(2) The ACO’s shared savings pay-
ment will be calculated as described in 
paragraph (d) of this section according 
to the ACO’s applicable level of the 
BASIC track with the exception that 
the final sharing rate applied will 
equal one-half of the applicable per-
centage described in paragraph 
(d)(1)(i)(A)(4), (d)(1)(ii)(A)(4), 
(d)(1)(iii)(A)(4), (d)(1)(iv)(A)(4), or 
(d)(1)(v)(A)(4) of this section. 

[83 FR 68075, Dec. 31, 2018, as amended at 85 
FR 85042, Dec. 28, 2020; 87 FR 70237, Nov. 18, 
2022] 

§ 425.606 Calculation of shared savings 
and losses under Track 2. 

(a) General rule. For each perform-
ance year, CMS determines whether 
the estimated average per capita Medi-
care expenditures under the ACO for 
Medicare fee-for-service beneficiaries 
for Parts A and B services are above or 
below the updated benchmark deter-
mined under § 425.602 or § 425.603. In 
order to qualify for a shared savings 

payment under Track 2, or to be re-

sponsible for sharing losses with CMS, 

an ACO’s average per capita Medicare 

expenditures under the ACO for Medi-

care fee-for-service beneficiaries for 

Parts A and B services for the perform-

ance year must be below or above the 

updated benchmark, respectively, by at 

least the minimum savings or loss rate 
under paragraph (b) of this section. 

(1) Newly assigned beneficiaries. CMS 
uses an ACO’s HCC prospective risk 
score to adjust the benchmark for 
changes in severity and case mix in 
this population. 

(2) Continuously assigned beneficiaries. 
(i) CMS uses demographic factors to 
adjust the benchmark for changes in 
the continuously assigned beneficiary 
population. 

(ii) If the prospective HCC risk score 
is lower in the performance year for 
this population, CMS will adjust the 
benchmark for changes in severity and 
case mix for this population using this 
lower prospective HCC risk score. 

(3) Assigned beneficiary changes in 
demographics and health status are 
used to adjust benchmark expenditures 
as described in § 425.602(a) or § 425.603(c). 
In adjusting the benchmark for health 
status and demographic changes CMS 
makes separate adjustments for each of 
the following populations of bene-
ficiaries: 

(i) ESRD. 

(ii) Disabled. 

(iii) Aged/dual eligible Medicare and 
Medicaid beneficiaries. 

(iv) Aged/non-dual eligible Medicare 
and Medicaid beneficiaries. 

(4)(i) For performance years before 
2017 to minimize variation from cata-
strophically large claims, CMS trun-
cates an assigned beneficiary’s total 
annual Parts A and B fee-for-service 
per capita expenditures at the 99th per-
centile of national Medicare fee-for- 
service expenditures as determined for 
each performance year. 

(ii) For the 2017 performance year 
and subsequent performance years, to 
minimize variation from catastroph-
ically large claims, CMS truncates an 
assigned beneficiary’s total annual 
Parts A and B fee-for-service per capita 
expenditures at the 99th percentile of 



1226 

42 CFR Ch. IV (10–1–24 Edition) § 425.606 

national Medicare fee-for-service ex-

penditures as determined for the appli-

cable performance year for assignable 

beneficiaries identified for the 12- 

month calendar year corresponding to 

the performance year. 

(5) CMS uses a 3 month claims run 

out with a completion factor to cal-

culate an ACO’s per capita expendi-

tures for each performance year. 

(6) Calculations of the ACO’s expendi-
tures will include the payment 
amounts included in Part A and B fee- 
for-service claims. 

(i) These calculations will exclude in-
direct medical education (IME) and dis-
proportionate share hospital (DSH) 
payments. 

(ii) These calculations will take into 
consideration individually beneficiary 
identifiable payments made under a 
demonstration, pilot or time limited 
program. 

(A) For performance years beginning 
before 2018, these calculations will take 
into consideration all individually ben-
eficiary identifiable payments, includ-
ing interim payments, made under a 
demonstration, pilot or time limited 
program. 

(B) For performance year 2018 and 
subsequent performance years, these 
calculations will take into consider-
ation individually beneficiary identifi-
able final payments made under a dem-
onstration, pilot or time limited pro-
gram. 

(7) In order to qualify for a shared 
savings payment, the ACO’s average 
per capita Medicare expenditures for 
the performance year must be below 
the applicable updated benchmark by 
at least the minimum savings rate es-
tablished for the ACO under paragraph 
(b) of this section. 

(b) Minimum savings or loss rate. (1)(i) 
For agreement periods beginning in 
2012 through 2015, the ACO’s MSR and 
MLR are set at 2 percent. 

(ii) For agreement periods beginning 
in 2016 and subsequent years, as part of 
the ACO’s application for, or renewal 
of, program participation, the ACO 
must choose from the following options 
for establishing the MSR/MLR for the 
duration of the agreement period: 

(A) Zero percent MSR/MLR. 

(B) Symmetrical MSR/MLR in a 0.5 
percent increment between 0.5–2.0 per-
cent. 

(C) Symmetrical MSR/MLR that var-
ies, based on the number of bene-
ficiaries assigned to the ACO under 
subpart E of this part. The MSR for an 
ACO under Track 2 is the same as the 
MSR that would apply in the one-sided 
model under § 425.604(b) and is based on 
the number of assigned beneficiaries. 
The MLR under Track 2 is equal to the 
negative MSR. 

(2) To qualify for shared savings 
under Track 2, an ACO’s average per 
capita Medicare expenditures for the 
performance year must be below its up-
dated benchmark costs for the year by 
at least the MSR established for the 
ACO. 

(3) To be responsible for sharing 
losses with the Medicare program, an 
ACO’s average per capita Medicare ex-
penditures for the performance year 
must be above its updated benchmark 
costs for the year by at least the MLR 
established for the ACO. 

(c) Qualification for shared savings 
payment—(1) For performance years (or a 
performance period) beginning on or be-
fore January 1, 2020. To qualify for 
shared savings, an ACO must meet the 
minimum savings rate requirement es-
tablished under paragraph (b) of this 
section, meet the minimum quality 
performance standards established 
under § 425.502, and otherwise maintain 
its eligibility to participate in the 
Shared Savings Program under this 
part. 

(2) For the performance year beginning 
on January 1, 2021. To qualify for shared 
savings, an ACO must meet the min-
imum savings rate requirement estab-
lished under paragraph (b) of this sec-
tion, meet the quality performance 
standard established under § 425.512, 
and otherwise maintain its eligibility 
to participate in the Shared Savings 
Program under this part. 

(d) Final sharing rate—(1) For perform-
ance years (or a performance period) be-
ginning on or before January 1, 2020. An 
ACO that meets all the requirements 
for receiving shared savings payments 
under Track 2 will receive a shared sav-
ings payment of up to 60 percent of all 
the savings under the updated bench-
mark, as determined on the basis of its 
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quality performance under § 425.502 (up 
to the performance payment limit de-
scribed in paragraph (e)(2) of this sec-
tion). 

(2) For the performance year beginning 
on January 1, 2021. An ACO that meets 
all the requirements for receiving 
shared savings payments under Track 2 
will receive a shared savings payment 
of 60 percent of all the savings under 
the updated benchmark (up to the per-
formance payment limit described in 
paragraph (e)(2) of this section). 

(e) Performance payment. (1) If an ACO 
qualifies for savings by meeting or ex-
ceeding the MSR, the final sharing rate 
will apply to an ACO’s savings on a 
first dollar basis. 

(2) The amount of shared savings an 
eligible ACO receives under Track 2 
may not exceed 15 percent of its up-
dated benchmark. 

(f) Shared loss rate—(1) For perform-
ance years (or a performance period) be-
ginning on or before January 1, 2020. For 
an ACO that is required to share losses 
with the Medicare program for expend-
itures over the updated benchmark, the 
amount of shared losses is determined 
based on the inverse of its final sharing 
rate described in paragraph (d)(1) of 
this section (that is, 1 minus the final 
shared savings rate determined under 
paragraph (d)(1) of this section). The 
shared loss rate— 

(i) May not exceed 60 percent; and 

(ii) May not be less than 40 percent. 

(2) For the performance year beginning 
on January 1, 2021. For an ACO that is 
required to share losses with the Medi-
care program for expenditures over the 
updated benchmark, the amount of 
shared losses is determined as follows: 

(i) If the ACO meets the quality per-
formance standard established in 
§ 425.512, CMS determines the shared 
loss rate as follows: 

(A) Calculate the quotient of the 
MIPS Quality performance category 
points earned divided by the total 
MIPS Quality performance category 
points available. 

(B) Calculate the product of the 
quotient determined in paragraph 
(f)(2)(i)(A) of this section and 60 per-
cent. 

(C) Calculate the shared loss rate as 
1 minus the product determined in 

paragraph (f)(2)(i)(B) of this section. 
The shared loss rate— 

(1) May not exceed 60 percent; and 
(2) May not be less than 40 percent. 
(ii) If the ACO fails to meet the qual-

ity performance standard established 
in § 425.512, the shared loss rate is 60 
percent. 

(g) Loss recoupment limit. The amount 
of shared losses for which an eligible 
ACO is liable may not exceed the fol-
lowing percentages of its updated 
benchmark as determined under 
§ 425.602 or § 425.603: 

(1) 5 percent in the first performance 
year of participation in Track 2 under 
the Shared Savings Program. 

(2) 7.5 percent in the second perform-
ance year. 

(3) 10 percent in the third and any 
subsequent performance year. 

(h) Notification of savings and losses. 
(1) CMS notifies an ACO in writing re-
garding whether the ACO qualifies for 
a shared savings payment, and if so, 
the amount of the payment due. 

(2) CMS provides written notification 
to an ACO of the amount of shared 
losses, if any, that it must repay to the 
program. 

(3) If an ACO has shared losses, the 
ACO must make payment in full to 
CMS within 90 days of receipt of notifi-
cation. 

(i) Extreme and uncontrollable cir-
cumstances. For performance year 2017 
and subsequent performance years, the 
following adjustment is made in calcu-
lating the amount of shared losses, 
after the application of the shared loss 
rate in paragraph (f) of this section and 
the loss recoupment limit in paragraph 
(g) of this section. 

(1) CMS determines the percentage of 
the ACO’s performance year assigned 
beneficiary population affected by an 
extreme and uncontrollable cir-
cumstance. 

(2) CMS reduces the amount of the 
ACO’s shared losses by an amount de-
termined by multiplying the shared 
losses by the percentage of the total 
months in the performance year af-
fected by an extreme and uncontrol-
lable circumstance, and the percentage 
of the ACO’s assigned beneficiaries who 
reside in an area affected by an ex-
treme and uncontrollable cir-
cumstance. 
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