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effect for the duration of the agree-
ment period plus 12 months following
the conclusion of the agreement period.

(ii) For a renewing ACO, or a re-en-
tering ACO that is the same legal enti-
ty as an ACO that previously partici-
pated in the program, that wishes to
use its existing repayment mechanism
to establish its ability to repay any
shared losses incurred for performance
years in the new agreement period, the
existing repayment mechanism must
be amended to meet one of the fol-
lowing criteria.

(A) The duration of the existing re-
payment mechanism is extended by an
amount of time that covers the dura-
tion of the new agreement period plus
12 months following the conclusion of
the new agreement period.

(B) The duration of the existing re-
payment mechanism is extended, if
necessary, to cover a term of at least
the first two performance years of the
new agreement period and provides for
automatic, annual 12-month extensions
of the repayment mechanism such that
the repayment mechanism will eventu-
ally remain in effect for the duration of
the new agreement period plus 12
months following the conclusion of the
new agreement period.

(iii) CMS may require the ACO to ex-
tend the duration of the repayment
mechanism if necessary to ensure that
the ACO fully repays CMS any shared
losses for each of the performance
years of the agreement period.

(iv) The repayment mechanism may
be terminated at the earliest of the fol-
lowing conditions:

(A) The ACO has fully repaid CMS
any shared losses owed for each of the
performance years of the agreement
period under a two-sided model.

(B) CMS has exhausted the amount
reserved by the ACO’s repayment
mechanism and the arrangement does
not need to be maintained to support
the ACO’s participation under the
Shared Savings Program.

(C) CMS determines that the ACO
does not owe any shared losses under
the Shared Savings Program for any of
the performance years of the agree-
ment period.

(g) Consideration of claims billed under
merged and acquired entities’ TINs. An
ACO may request that CMS consider,

§425.204

for purposes of beneficiary assignment
and establishing the ACO’s benchmark
under §§425.601, 425.602, 425.603, or
425.652, claims billed under the TINs of
entities that have been acquired
through sale or merger by an ACO par-
ticipant.

(1) The ACO may include an acquired
entity’s TIN on its ACO participant list
under the following circumstances:

(i) The ACO participant has sub-
sumed the acquired entity’s TIN in its
entirety, including all of the providers
and suppliers that reassigned their
right to receive Medicare payment to
the acquired entity’s TIN.

(ii) Each provider or supplier that
previously reassigned his or her right
to receive Medicare payment to the ac-
quired entity’s TIN has reassigned his
or her right to receive Medicare pay-
ment to the TIN of the acquiring ACO
participant and has been added to the
ACO provider/supplier list under para-
graph (c)(b) of the section.

(iii) The acquired entity’s TIN is no
longer used to bill Medicare.

(2) The ACO must submit the fol-
lowing supporting documentation in
the form and manner specified by CMS.

(i) An attestation that—

(A) Identifies by TIN both the ac-
quired entity and the ACO participant
that acquired it;

(B) Specifies that all the providers
and suppliers that previously reas-
signed their right to receive Medicare
payment to the acquired entity’s TIN
have reassigned such right to the TIN
of the identified ACO participant and
have been added to the ACO provider/
supplier list under paragraph (c)(5) of
this section; and

(C) Specifies that the acquired enti-
ty’s TIN is no longer used to bill Medi-
care.

(ii) Documentation sufficient to dem-
onstrate that the acquired entity’s TIN
was merged with or purchased by the
ACO participant.

[76 FR 67973, Nov. 2, 2011, as amended at 80
FR 32837, June 9, 2015; 81 FR 80559, Nov. 15,
2016; 82 FR 53369, Nov. 15, 2017; 83 FR 68063,
Dec. 31, 2018; 85 FR 85038, Dec. 28, 2020; 86 FR
65683, Nov. 19, 2021; 87 FR 70232, Nov. 18, 2022;
88 FR 79544, Nov. 16, 2023]
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