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(iv) The individual is enrolled after
the initial enrollment, in accordance
with §423.34(c).

(f) Enrollees of cost-based HMOs or
CMPs and PACE. Individuals enrolled
in a cost-based HMO or CMP plan (as
defined in part 417 of this chapter) or
PACE (as defined in §460.6 of this chap-
ter) that offers prescription drug cov-
erage under this part as of December
31, 2005, remain enrolled in that plan as
of January 1, 2006, and receive Part D
benefits offered by that plan until one
of the conditions in §423.32(e) are met.

(g) Passive enrollment by CMS. In situ-
ations involving either immediate ter-
minations as provided in §423.509(a)(b)
or §422.510(a)(5) of this chapter, or
other situations in which CMS deter-
mines that remaining enrolled in a
plan poses potential harm to plan
members, CMS may implement passive
enrollment procedures.

(1) Passive enrollment procedures. Indi-
viduals will be considered to have en-
rolled in the plan selected by CMS un-
less individuals—

(i) Decline the plan selected by CMS,
in a form and manner determined by
CMS; or

(ii) Request enrollment in another
plan.

(2) Beneficiary notification. The orga-
nization that receives the enrollment
must provide notification that de-
scribes the costs and benefits of the
new plan and the process for accessing
care under the plan and the bene-
ficiary’s ability to decline the enroll-
ment or choose another plan. Such no-
tification must be provided to all po-
tential enrollees prior to the enroll-
ment effective date (or as soon as pos-
sible after the effective date if prior
notice is not practical), in a form and
manner determined by CMS.

(3) Special election period. All individ-
uals will be provided with a special en-
rollment period, as described in
§423.38(c)(8)(ii).

(h) Notification of reinstatement based
on beneficiary cancellation of new enroll-
ment. When an individual is disenrolled
from a Part D plan due to the election
of a new plan, the Part D plan sponsor
must reinstate the individual’s enroll-
ment in that plan if the individual can-
cels the election in the new plan within
timeframes established by CMS. The
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Part D plan sponsor offering the plan
from which the individual was
disenrolled must send the member no-
tification of the reinstatement within
10 calendar days of receiving confirma-
tion of the individual’s reinstatement.

(1) Exception for employer group health
plans. (1) In cases when a PDP sponsor
has both a Medicare contract and a
contract with an employer, and in
which the PDP sponsor arranges for
the employer to process election forms
for Part D eligible group members who
wish to enroll under the Medicare con-
tract, the effective date of the election
may be retroactive. Consistent with
§423.343(a), payment adjustments based
on a retroactive effective date may be
made for up to a 90-day period.

(2) In order to obtain the effective
date described in paragraph (i)(1) of
this section, the beneficiary must cer-
tify that, at the time of enrollment in
the PDP, he or she received the disclo-
sure statement specified in §423.128.

(3) Upon receipt of the election from
the employer, the PDP sponsor must
submit the enrollment to CMS within
timeframes specified by CMS.

(j) Authorized representatives. As used
in this subpart, an authorized rep-
resentative is an individual who is the
legal representative or otherwise le-
gally able to act on behalf of an en-
rollee, as the law of the State in which
the beneficiary resides may allow, in
order to execute an enrollment or
disenrollment request.

(1) The authorized representative
would constitute the ‘‘beneficiary’ or
the ‘‘enrollee’ for the purpose of mak-
ing an election.

(2) Authorized representatives may
include court-appointed legal guard-
ians, persons having durable power of
attorney for health care decisions, or
individuals authorized to make health
care decisions under state surrogate
consent laws, provided they have the
authority to act for the beneficiary in
this capacity.

[70 FR 4525, Jan. 28, 2005, as amended at 74

FR 1543, Jan. 12, 2009; 83 FR 16736, Apr. 16,
2018; 89 FR 30830, Apr. 23, 2024]
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§423.34 Enrollment of low-income sub-
sidy eligible individuals.

(a) General rule. CMS must ensure the
enrollment into Part D plans of low-in-
come subsidy eligible individuals who
fail to enroll in a Part D plan.

(b) Definitions—Full-benefit dual-eligi-
ble individual. For purposes of this sec-
tion, a full-benefit dual eligible indi-
vidual means an individual who is—

(1) Determined eligible by the State
for—

(i) Medical assistance for full-bene-
fits under Title XIX of the Act for the
month under any eligibility category
covered under the State plan or com-
prehensive benefits under a demonstra-
tion under section 1115 of the Act; or

(ii) Medical assistance under section
1902(a)(10(C) of the Act (medically
needy) or section 1902(f) of the Act
(States that use more restrictive eligi-
bility criteria than are used by the SSI
program) for any month if the indi-
vidual was eligible for medical assist-
ance in any part of the month.

(2) Eligible for Part D in accordance
with §423.30(a) of this subpart.

Low-income subsidy-eligible individual.
For purposes of this section, a low-in-
come subsidy eligible individual means
an individual who meets the definition
of full subsidy eligible (including full
benefit dual eligible individuals as set
forth in this section) or other subsidy
eligible in §423.772 of this part.

(c) Reassigning low income subsidy eli-
gible individuals—(1) General rule. Not-
withstanding §423.32(e) of this subpart,
during the annual coordinated election
period, CMS may reassign certain low
income subsidy eligible individuals in
another PDP if CMS determines that
the further enrollment is warranted,
except as specified in paragraph (c)(2)
of this section.

(2) Part D prescription drug plans that
waive a de minimis premium amount. If a
Part D plan offering basic prescription
drug coverage in the area where the
beneficiary resides has a monthly bene-
ficiary premium amount that exceeds
the low-income subsidy amount by a de
minimis amount, and the Part D plan
volunteers to waive that de minimis
amount in accordance with §423.780,
then CMS does not reassign low income
subsidy individuals who would other-
wise be enrolled under paragraph (d)(1)

§423.34

of this section on the basis that the
monthly beneficiary premium exceeds
the low-income subsidy by a de mini-
mis amount. A Part D plan that volun-
teers to waive such a de minimis
amount agrees to do so for each month
during the contract year for which a
beneficiary qualifies for 100 percent
low-income premium subsidy as pro-
vided in §423.780(f).

(d) Automatic enrollment rules—(1)
General rule. Except for low income
subsidy eligible individuals who are
qualifying covered retirees with a
group health plan sponsor, as specified
in paragraph (d)(3) of this section, CMS
enrolls those individuals who fail to en-
roll in a Part D plan into a PDP offer-
ing basic prescription drug coverage in
the area where the beneficiary resides
that has a monthly beneficiary pre-
mium amount that does not exceed the
low income subsidy amount (as defined
in §423.780(b) of this part). In the event
that there is more than one PDP in an
area with a monthly beneficiary pre-
mium at or below the low income pre-
mium subsidy amount, individuals are
enrolled in such PDPs on a random
basis.

(2) Individuals enrolled in an MSA plan
or one of the following that does not offer
a Part D benefit. Low-income subsidy
eligible individuals enrolled in an MA
private fee-for-service plan or cost-
based HMO or CMP that does not offer
qualified prescription drug coverage or
an MSA plan and who fail to enroll in
a Part D plan must be enrolled into a
PDP plan as described in paragraph
(d)(1) of this section.

(3) Ezception for individuals who are
qualifying covered retirees. (i) Full ben-
efit dual eligible individuals who are
qualifying covered retirees as defined
in §423.882 of this part, and for whom
CMS has approved the group health
plan sponsor to receive the retirement
drug subsidy described in subpart R of
this part, also are automatically en-
rolled in a Part D plan, consistent with
this paragraph, unless they elect to de-
cline that enrollment.

(ii) Before effectuating such an en-
rollment, CMS provides notice to such
individuals of their choices and advises
them to discuss the potential impact of
Medicare Part D coverage on their
group health plan coverage. The notice
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