AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Centers for Medicare & Medicaid Services, HHS

(2) If the enrollee states that he or
she did not receive the notice of hear-
ing, a copy of the notice is sent to him
or her by certified mail or other means
requested by the enrollee and in ac-
cordance with OMHA procedures.

(3) The enrollee may request that the
ALJ reschedule the hearing in accord-
ance with §423.2020(e).

[82 FR 5131, Jan. 17, 2017, as amended at 83
FR 16754, Apr. 16, 2018]

§423.2024 Objections to the issues.

(a) If an enrollee objects to the issues
described in the notice of hearing, he
or she must notify the ALJ in writing
at the earliest possible opportunity be-
fore the time set for the hearing, and
no later than 5 calendar days before
the hearing, except for expedited hear-
ings in which the enrollee must submit
written or oral notice of objection no
later than 2 calendar days before the
hearing. OMHA must document all oral
objections in writing and maintain the
documentation in the case files.

(b) The enrollee must provide the
reasons for his or her objections.

(c) The ALJ makes a decision on the
objections either in writing, at a pre-
hearing conference, or at the hearing.

[74 FR 65363, Dec. 9, 2009, as amended at 82
FR 5132, Jan. 17, 2017]

§423.2026 Disqualification of the ALJ
or attorney adjudicator.

(a) An ALJ or attorney adjudicator
may not adjudicate an appeal if he or
she is prejudiced or partial to the en-
rollee or has any interest in the matter
pending for decision.

(b) If an enrollee objects to the ALJ
or attorney adjudicator assigned to ad-
judicate the appeal, the enrollee must
notify the ALJ within 10 calendar days
of the date of the notice of hearing if a
non-expedited hearing is scheduled, ex-
cept for expedited hearings in which
the enrollee must submit written or
oral notice no later than 2 calendar
days after the date of the notice of
hearing, or the ALJ or attorney adjudi-
cator at any time before a decision,
dismissal order, or remand order is
issued if no hearing is scheduled. The
ALJ or attorney adjudicator must doc-
ument all oral objections in writing
and maintain the documentation in the
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case files. The ALJ or attorney adjudi-
cator considers the enrollee’s objec-
tions and decides whether to proceed
with the appeal or withdraw.

(c) If the ALJ or attorney adjudi-
cator withdraws, another ALJ or attor-
ney adjudicator will be assigned to ad-
judicate the appeal. If the ALJ or at-
torney adjudicator does not withdraw,
the enrollee may, after the ALJ or at-
torney adjudicator has issued an action
in the case, present his or her objec-
tions to the Council in accordance with
§423.2100 through §423.2130. The Council
will then consider whether the decision
or dismissal should be revised or, if ap-
plicable, a new hearing held before an-
other ALJ.

(d) If the enrollee objects to the ALJ
or attorney adjudicator and the ALJ or
attorney adjudicator subsequently
withdraws from the appeal, any adju-
dication period that applies to the ap-
peal in accordance with §423.2016 is ex-
tended by 14 calendar days for a stand-
ard appeal, or 2 calendar days for an
expedited appeal.

[82 FR 5132, Jan. 17, 2017]

§423.2030 ALJ hearing procedures.

(a) General rule. A hearing is open to
the enrollee and to other persons the
ALJ considers necessary and proper.

(b) At the hearing. (1) The ALJ fully
examines the issues, questions the en-
rollee and other witnesses, and may ac-
cept evidence that is material to the
issues consistent with §423.2018.

(2) The ALJ may limit testimony and
argument at the hearing that are not
relevant to an issue before the ALJ,
that are repetitive of evidence or testi-
mony already in the record, or that re-
late to an issue that has been suffi-
ciently developed or on which the ALJ
has already ruled. The ALJ may, but is
not required to, provide the enrollee or
representative with an opportunity to
submit additional written statements
and affidavits on the matter in lieu of
testimony and/or argument at the
hearing. The written statements and
affidavits must be submitted within
the time frame designated by the ALJ.

(3) If the ALJ determines that the en-
rollee or enrollee’s representative is
uncooperative, disruptive to the hear-
ing, or abusive during the course of the
hearing after the ALJ has warned the
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enrollee or representative to stop such
behavior, the ALJ may excuse the en-
rollee or representative from the hear-
ing and continue with the hearing to
provide the participants with an oppor-
tunity to offer testimony and/or argu-
ment. If an enrollee or representative
was excused from the hearing, the ALJ
will provide the enrollee or representa-
tive with an opportunity to submit
written statements and affidavits in
lieu of testimony and/or argument at
the hearing, and the enrollee or rep-
resentative may request a recording of
the hearing in accordance with
§423.2042 and respond in writing to any
statements made by participants and/
or testimony of the witnesses at the
hearing. The written statements and
affidavits must be submitted within
the time frame designated by the ALJ.

(c) Missing evidence. The ALJ may
also stop the hearing temporarily and
continue it at a later date if he or she
believes that there is material evidence
missing at the hearing.

(d) Effect of new evidence on adjudica-
tion period. If an enrollee, other than an
unrepresented enrollee in a standard
appeal, submits evidence pursuant to
paragraph (b) or (¢) of this section, and
an adjudication period applies to the
appeal, the adjudication period speci-
fied in §423.2016 is extended in accord-
ance with §423.2018(b) or (c), as applica-
ble.

(e) Continued hearing. (1) A hearing
may be continued to a later date. No-
tice of the continued hearing must be
sent in accordance with §423.2022, ex-
cept that a waiver of notice of the
hearing may be made in writing or on
the record, and the notice is sent to the
enrollee and participants who attended
the hearing, and any additional poten-
tial participants the ALJ determines
are appropriate.

(2) If the enrollee requests the con-
tinuance and an adjudication time
frame applies to the appeal in accord-
ance with §423.2016, the adjudication
period is extended by the period be-
tween the initial hearing date and the
continued hearing date.

(f) Supplemental hearing. (1) The ALJ
may conduct a supplemental hearing at
any time before he or she mails a no-
tice of the decision in order to receive
new and material evidence, obtain ad-
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ditional testimony, or address a proce-
dural matter. The ALJ determines
whether a supplemental hearing is nec-
essary and if one is held, the scope of
the hearing, including when evidence is
presented and what issues are dis-
cussed. Notice of the supplemental
hearing must be sent in accordance
with §423.2022, except that the notice is
sent to the enrollee and participants
who attended the hearing, and any ad-
ditional potential participants the ALJ
determines are appropriate.

(2) If the enrollee requests the supple-
mental hearing and an adjudication pe-
riod applies to the appeal in accord-
ance with §423.2016, the adjudication
period is extended by the period be-
tween the initial hearing date and the
supplemental hearing date.

[82 FR 5132, Jan. 17, 2017]

§423.2032 Issues before an ALJ or at-
torney adjudicator.

(a) General rule. The issues before the
ALJ or attorney adjudicator include
all the issues for the appealed matter
specified in the request for hearing
that were brought out in the coverage
determination or at-risk determina-
tion, redetermination, or reconsider-
ation that were not decided entirely in
an enrollee’s favor.

(b) New issues—(1) When a new issue
may be considered. A new issue may in-
clude issues resulting from the partici-
pation of CMS, the IRE, or the Part D
plan sponsor at the OMHA level of ad-
judication and from any evidence and
position papers submitted by CMS, the
IRE, or the Part D plan sponsor for the
first time to the ALJ. The ALJ or the
enrollee may raise a new issue; how-
ever, the ALJ may only consider a new
issue relating to a determination or ap-
pealed matter specified in the request
for hearing, including a favorable por-
tion of a determination or appealed
matter specified in the request for
hearing, if its resolution could have a
material impact on the appealed mat-
ter and—

(i) There is new and material evi-
dence that was not available or known
at the time of the determination and
that may result in a different conclu-
sion; or

(i1) The evidence that was considered
in making the determination clearly
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