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any briefs or other written statements 

must be sent in accordance with 

423.1016. 

§ 423.1054 Record of hearing. 

A complete record of the proceedings 

at the hearing is made and transcribed 

in all cases. 

§ 423.1056 Waiver of right to appear 
and present evidence. 

(a) Waiver procedures. (1) If an af-

fected party wishes to waive its right 

to appear and present evidence at the 

hearing, it must file a written waiver 

with the ALJ. 

(2) If the affected party wishes to 

withdraw a waiver, it may do so, for 

good cause, at any time before the ALJ 

mails notice of the hearing decision. 

(b) Effect of waiver. If the affected 

party waives the right to appear and 

present evidence, the ALJ need not 

conduct an oral hearing except in one 

of the following circumstances: 

(1) The ALJ believes that the testi-

mony of the affected party or its rep-

resentatives or other witnesses is nec-

essary to clarify the facts at issue. 

(2) CMS shows good cause for requir-

ing the presentation of oral evidence. 

(c) Dismissal for failure to appear. If, 

despite the waiver, the ALJ sends no-

tice of hearing and the affected party 

fails to appear, or to show good cause 

for the failure, the ALJ will dismiss 

the appeal in accordance with 423.1058. 

(d) Hearing without oral testimony. 

When there is no oral testimony, the 

ALJ will— 

(1) Make a record of the relevant 

written evidence that was considered 

in making the determination being ap-

pealed, and of any additional evidence 

submitted by the parties; 

(2) Furnish to each party copies of 

the additional evidence submitted by 

the other party; and 

(3) Give both parties a reasonable op-

portunity for rebuttal. 

(e) Handling of briefs and related state-
ments. If the parties submit briefs or 

other written statements of evidence 

or proposed findings of facts or conclu-

sions of law, those documents will be 

handled in accordance with 423.1016. 

§ 423.1058 Dismissal of request for 
hearing. 

(a) The ALJ may, at any time before 

mailing the notice of the decision, dis-

miss a hearing request if a party with-

draws its request for a hearing or the 

affected party asks that its request be 

dismissed. 

(b) An affected party may request a 

dismissal by filing a written notice 

with the ALJ. 

§ 423.1060 Dismissal for abandonment. 

(a) The ALJ may dismiss a request 

for hearing if it is abandoned by the 

party that requested it. 

(b) The ALJ may consider a request 

for hearing to be abandoned if the 

party or its representative— 

(1) Fails to appear at the prehearing 

conference or hearing without having 

previously shown good cause for not 

appearing; and 

(2) Fails to respond, within 10 cal-

endar days after the ALJ sends a ‘‘show 

cause’’ notice, with a showing of good 

cause. 

§ 423.1062 Dismissal for cause. 

On his or her own motion, or on the 

motion of a party to the hearing, the 

ALJ may dismiss a hearing request ei-

ther entirely or as to any stated issue, 

under any of the following cir-

cumstances: 

(a) Res judicata. There has been a pre-

vious determination or decision with 

respect to the rights of the same af-

fected party on the same facts and law 

pertinent to the same issue or issues 

which has become final either by judi-

cial affirmance or, without judicial 

consideration, because the affected 

party did not timely request reconsid-

eration, hearing, or review, or com-

mence a civil action with respect to 

that determination or decision. 

(b) No right to hearing. The party re-

questing a hearing is not a proper 

party or does not otherwise have a 

right to a hearing. 

(c) Hearing request not timely filed. The 

affected party did not file a hearing re-

quest timely and the time for filing has 

not been extended. 
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