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§422.762

amount charged must be deducted from
the penalty and returned to the indi-
vidual concerned).

(4) Plus with respect to a determina-
tion made under §422.752(a)(4), $15,000
as adjusted annually under 45 CFR part
102 for each individual not enrolled as a
result of the practice involved.

[72 FR 68726, Dec. 5, 2007, as amended at 74
FR 1542, Jan. 12, 2009; 79 FR 29960, May 23,
2014; 81 FR 61562, Sept. 8, 2016; 86 FR 6103,
Jan. 19, 2021; 86 FR 29528, June 2, 2021; 89 FR
30827, Apr. 23, 2024]

§422.762 Settlement of penalties.

For civil money penalties imposed by
CMS, CMS may settle civil money pen-
alty cases at any time before a final de-
cision is rendered.

[72 FR 68726, Dec. 5, 2007]

§422.764 Other applicable provisions.

The provisions of section 1128A of the
Act (except subsections (a) and (b))
apply to civil money penalties under
this subpart to the same extent that
they apply to a civil money penalty or
procedure under section 1128A of the
Act.

[63 FR 35115, June 26, 1998. Redesignated at 72
FR 68726, Dec. 5, 2007]

Subparts P-S [Reserved]

Subpart T—Appeal procedures for
Civil Money Penalties

SOURCE: 72 FR 68726, Dec. 5, 2007, unless
otherwise noted.

§422.1000 Basis and scope.

(a) Statutory basis. (1) Section
1128A(c)(2) of the Act provides that the
Secretary may mnot collect a civil
money penalty until the affected party
has had notice and opportunity for a
hearing.

(2) Section 1857(g) of the Act provides
that, for MA organizations out of com-
pliance with the requirements in part
422 specified remedies may be imposed
instead of, or in addition to, termi-
nation of the MA organization’s con-
tract. Section 1857(g)(4) of the Act
makes certain provisions of section
1128A of the Act applicable to civil

42 CFR Ch. IV (10-1-24 Edition)

money penalties imposed on MA orga-
nizations.
(b) [Reserved]

§422.1002 Definitions.

As used in this subpart—

Affected party means an MA organiza-
tion impacted by an initial determina-
tion or if applicable, by any subsequent
determination or decision issued under
this part. For this definition, ‘‘party”
means the affected party or CMS, as
appropriate.

ALJ stands for Administrative Law
Judge.

Departmental Appeals Board or Board
means a Board established in the Office
of the Secretary to provide impartial
review of disputed decisions made by
the operating components of the De-
partment.

MA organization has the meaning
given the term in 422.2.

§422.1004 Scope and applicability.

(a) Scope. This subpart sets forth pro-
cedures for reviewing initial deter-
minations that CMS makes with re-
spect to the matters specified in para-
graph (b) of this section.

(b) Initial determinations by CMS. CMS
makes initial determinations with re-
spect to the imposition of civil money
penalties in accordance with part 422,
subpart O.

§422.1006 Appeal rights.

(a) Appeal rights of MA organizations.
(1) Any MA organization dissatisfied
with an initial determination as speci-
fied in 422.1004, has a right to a hearing
before an ALJ in accordance with this
subpart and may request Departmental
Appeals Board review of the ALJ deci-
sion.

(2) MA organizations may request ju-
dicial review of the Departmental Ap-
peals Board’s decision that imposes a
CMP.

(b) [Reserved]

§422.1008 Appointment of representa-
tives.

(a) An affected party may appoint as
its representative anyone not disquali-
fied or suspended from acting as a rep-
resentative in proceedings before the
Secretary or otherwise prohibited by
law.
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(b) If the representative appointed is
not an attorney, the party must file
written notice of the appointment with
the ALJ or the Departmental Appeals
Board.

(c) If the representative appointed is
an attorney, the attorney’s statement
that he or she has the authority to rep-
resent the party is sufficient.

§422.1010 Authority of
tives.

(a) A representative appointed and
qualified in accordance with 422.1008
may, on behalf of the represented
party—

(1) Give and accept any notice or re-
quest pertinent to the proceedings set
forth in this part;

(2) Present evidence and allegations
as to facts and law in any proceedings
affecting that party to the same extent
as the party; and

(3) Obtain information to the same
extent as the party.

(b) A notice or request may be sent
to the affected party, to the party’s
representative, or to both. A notice or
request sent to the representative has
the same force and effect as if it had
been sent to the party.

§422.1012 Fees for services of rep-
resentatives.

representa-

Fees for any services performed on
behalf of an affected party by an attor-
ney appointed and qualified in accord-
ance with 422.1008 are not subject to
the provisions of section 206 of Title II
of the Act, which authorizes the Sec-
retary to specify or limit those fees.

§422.1014 Charge for transcripts.

A party that requests a transcript of
prehearing or hearing proceedings or
Board review must pay the actual or
estimated cost of preparing the tran-
script unless, for good cause shown by
that party, the payment is waived by
the ALJ or the Departmental Appeals
Board, as appropriate.

§422.1016 Filing of briefs with the Ad-
ministrative Law Judge or Depart-
mental Appeals Board, and oppor-
tunity for rebuttal.

(a) Filing of briefs and related docu-
ments. If a party files a brief or related
document such as a written argument,

§422.1020

contention, suggested finding of fact,
conclusion of law, or any other written
statement, it must submit an original
and 1 copy to the ALJ or the Depart-
mental Appeals Board, as appropriate.
The material may be filed by mail or in
person and must include a statement
certifying that a copy has been fur-
nished to the other party.

(b) Opportunity for rebuttal. (1) The
other party will have 20 calendar days
from the date of mailing or in person
filing to submit any rebuttal state-
ment or additional evidence. If a party
submits a rebuttal statement or addi-
tional evidence, it must file an original
and 1 copy with the ALJ or the Board
and furnish a copy to the other party.

(2) The ALJ or the Board will grant
an opportunity to reply to the rebuttal
statement only if the party shows good
cause.

[72 FR 68726, Dec. 5, 2007, as amended at 79
FR 29960, May 23, 2014]

§422.1018 Notice and effect of initial
determinations.

(a) Notice of initial determination.
CMS, as required under 422.756(f)(2),
mails notice of an initial determina-
tion to the affected party, setting forth
the basis or reasons for the determina-
tion, the effect of the determination,
and the party’s right to a hearing, and
information about where to file the re-
quest for hearing.

(b) Effect of initial determination. An
initial determination is binding un-
less—

(1) The affected party requests a
hearing; or

(2) CMS revises its decision.

§422.1020 Request for hearing.

(a) Manner and timing of request. (1)
An MA organization is entitled to a
hearing as specified in 422.1006 and may
file a request for a hearing with the De-
partmental Appeals Board office speci-
fied in the initial determination.

(2) The MA organization or its legal
representative or other authorized offi-
cial must file the request, in writing,
to the appropriate Departmental Ap-
peals Board office, with a copy to CMS,
within 60 calendar days after receipt of
the notice of initial determination, to
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