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§ 422.760 Determinations regarding 
the amount of civil money penalties 
and assessment imposed by CMS. 

(a) Determining the appropriate amount 
of any penalty. In determining the 
amount of penalty imposed under 
422.752(c)(1), CMS will consider as ap-
propriate: 

(1) The nature of the conduct; 
(2) The degree of culpability of the 

MA organization; 
(3) The adverse effect to enrollees 

which resulted or could have resulted 
from the conduct of MA organization; 

(4) The financial condition of the MA 
organization; 

(5) The history of prior offenses by 
the MA organization or principals of 
the MA organization; and, 

(6) Such other matters as justice may 
require. 

(b) Amount of penalty imposed by CMS. 
CMS may impose civil money penalties 
in the following amounts: 

(1) If the deficiency on which the de-
termination is based has directly ad-
versely affected (or has the substantial 
likelihood of adversely affecting) one 
or more MA enrollees—up to $25,000 as 
adjusted annually under 45 CFR part 
102 for each determination. 

(2) If the deficiency on which the de-
termination is based has directly ad-
versely affected (or has the substantial 
likelihood of adversely affecting) one 
or more MA enrollees, CMS may cal-
culate a CMP of up to $25,000 as ad-
justed annually under 45 CFR part 102 
for each MA enrollee directly adversely 
affected (or with the substantial likeli-
hood of being adversely affected) by a 
deficiency. 

(3)(i) Definitions for calculating penalty 
amounts—(A) Per determination. The 
penalty amounts calculated under 
paragraph (b)(1) of this section. 

(B) Per enrollee. The penalty amounts 
calculated under paragraph (b)(2) of 
this section. 

(C) Standard minimum penalty. The 
per enrollee or per determination pen-
alty amount that is dependent on the 
type of adverse impact that occurred. 

(D) Aggravating factor(s). Specific pen-
alty amounts that may increase the 
per enrollee or per determination 
standard minimum penalty and are de-
termined based on criteria under para-
graph (a) of this section. 

(ii) CMS sets minimum penalty 
amounts in accordance with para-
graphs (b)(1) and (2) of this section. 

(iii) CMS announces the standard 
minimum penalty amounts and aggra-
vating factor amounts for per deter-
mination and per enrollee penalties on 
an annual basis. 

(iv) CMS has the discretion to issue 
penalties up to the maximum amount 
under paragraphs (b)(1) and (2) of this 
section when CMS determines that an 
organization’s non-compliance war-
rants a penalty that is higher than 
would be applied under the minimum 
penalty amounts set by CMS. 

(4) For each week that a deficiency 
remains uncorrected after the week in 
which the MA organization receives 
CMS’ notice of the determination—up 
to $10,000 as adjusted annually under 45 
CFR part 102. 

(5) If CMS makes a determination 
that a MA organization has terminated 
its contract other than in a manner de-
scribed under 422.512 and that the MA 
organization has therefore failed to 
substantially carry out the terms of 
the contract—$250 as adjusted annually 
under 45 CFR part 102 per Medicare en-
rollee from the terminated MA plan or 
plans at the time the MA organization 
terminated its contract, or $100,000 as 
adjusted annually under 45 CFR part 
102, whichever is greater. 

(c) Amount of penalty imposed by CMS 
or OIG. CMS or the OIG may impose 
civil money penalties in the following 
amounts for a determination made 
under § 422.752(a): 

(1) Civil money penalties of not more 
than $25,000 as adjusted annually under 
45 CFR part 102 for each determination 
made. 

(2) With respect to a determination 
made under § 422.752(a)(4) or (a)(5)(i), 
not more than $100,000 as adjusted an-
nually under 45 CFR part 102 foreach 
such determination, except with re-
spect to a determination made under 
§ 422.752(a)(5), an assessment of not 
more than the amount claimed by such 
plan or MA organization based upon 
the misrepresentation or falsified in-
formation involved. 

(3) Plus with respect to a determina-
tion made under § 422.752(a)(2), double 
the excess amount charged in violation 
of such paragraph (and the excess 
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amount charged must be deducted from 
the penalty and returned to the indi-
vidual concerned). 

(4) Plus with respect to a determina-
tion made under § 422.752(a)(4), $15,000 
as adjusted annually under 45 CFR part 
102 for each individual not enrolled as a 
result of the practice involved. 

[72 FR 68726, Dec. 5, 2007, as amended at 74 
FR 1542, Jan. 12, 2009; 79 FR 29960, May 23, 
2014; 81 FR 61562, Sept. 8, 2016; 86 FR 6103, 
Jan. 19, 2021; 86 FR 29528, June 2, 2021; 89 FR 
30827, Apr. 23, 2024] 

§ 422.762 Settlement of penalties. 

For civil money penalties imposed by 
CMS, CMS may settle civil money pen-
alty cases at any time before a final de-
cision is rendered. 

[72 FR 68726, Dec. 5, 2007] 

§ 422.764 Other applicable provisions. 

The provisions of section 1128A of the 
Act (except subsections (a) and (b)) 
apply to civil money penalties under 
this subpart to the same extent that 
they apply to a civil money penalty or 
procedure under section 1128A of the 
Act. 

[63 FR 35115, June 26, 1998. Redesignated at 72 
FR 68726, Dec. 5, 2007] 

Subparts P–S [Reserved] 

Subpart T—Appeal procedures for 
Civil Money Penalties 

SOURCE: 72 FR 68726, Dec. 5, 2007, unless 
otherwise noted. 

§ 422.1000 Basis and scope. 

(a) Statutory basis. (1) Section 
1128A(c)(2) of the Act provides that the 
Secretary may not collect a civil 
money penalty until the affected party 
has had notice and opportunity for a 
hearing. 

(2) Section 1857(g) of the Act provides 
that, for MA organizations out of com-
pliance with the requirements in part 
422 specified remedies may be imposed 
instead of, or in addition to, termi-
nation of the MA organization’s con-
tract. Section 1857(g)(4) of the Act 
makes certain provisions of section 
1128A of the Act applicable to civil 

money penalties imposed on MA orga-
nizations. 

(b) [Reserved] 

§ 422.1002 Definitions. 

As used in this subpart— 
Affected party means an MA organiza-

tion impacted by an initial determina-
tion or if applicable, by any subsequent 
determination or decision issued under 
this part. For this definition, ‘‘party’’ 
means the affected party or CMS, as 
appropriate. 

ALJ stands for Administrative Law 
Judge. 

Departmental Appeals Board or Board 
means a Board established in the Office 
of the Secretary to provide impartial 
review of disputed decisions made by 
the operating components of the De-
partment. 

MA organization has the meaning 
given the term in 422.2. 

§ 422.1004 Scope and applicability. 

(a) Scope. This subpart sets forth pro-
cedures for reviewing initial deter-
minations that CMS makes with re-
spect to the matters specified in para-
graph (b) of this section. 

(b) Initial determinations by CMS. CMS 
makes initial determinations with re-
spect to the imposition of civil money 
penalties in accordance with part 422, 
subpart O. 

§ 422.1006 Appeal rights. 

(a) Appeal rights of MA organizations. 
(1) Any MA organization dissatisfied 
with an initial determination as speci-
fied in 422.1004, has a right to a hearing 
before an ALJ in accordance with this 
subpart and may request Departmental 
Appeals Board review of the ALJ deci-
sion. 

(2) MA organizations may request ju-
dicial review of the Departmental Ap-
peals Board’s decision that imposes a 
CMP. 

(b) [Reserved] 

§ 422.1008 Appointment of representa-
tives. 

(a) An affected party may appoint as 
its representative anyone not disquali-
fied or suspended from acting as a rep-
resentative in proceedings before the 
Secretary or otherwise prohibited by 
law. 
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