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(v) Effective January 1, 2017, items
and services that do not meet the defi-
nition of excepted items and services
under §419.48(a).

(w) Services of marriage and family
therapists, as defined in section
1861(111)(1) of the Act.

(x) Services of mental health coun-
selors, as defined in section 1861(111)(3)
of the Act.

[656 FR 18542, Apr. 7, 2000, as amended at 66
FR 59922, Nov. 30, 2001; 69 FR 65863, Nov. 15,
2004; 75 FR 72265, Nov. 24, 2010; 78 FR 50969,
Aug. 19, 2013; 78 FR 75196, Dec. 10, 2013; 79 FR
67031, Nov. 10, 2014; 81 FR 79879, Nov. 14, 2016;
82 FR 35, Jan. 3, 2017; 85 FR 86302, Dec. 29,
2020; 86 FR 63993, Nov. 16, 2021; 88 FR 82180,
Nov. 22, 2023]

§419.23 Removal of services and pro-
cedures from the Inpatient Only
List.

(a) Impatient Only List. CMS main-
tains a list of services and procedures
that the Secretary designates as re-
quiring inpatient care under §419.22(n)
that are not paid under the hospital
outpatient prospective payment sys-
tem. This list is referred to as the Inpa-
tient Only List.

(b) Removals from the Inpatient Only
List. CMS assesses annually whether a
service or procedure on the Inpatient
Only List described in paragraph (a) of
this section should be removed from
the list by determining whether the
service or procedure meets at least one
of the following criteria:

(1) Most outpatient departments are
equipped to provide the service or pro-
cedure to the Medicare population.

(2) The simplest service or procedure
described by the code may be per-
formed in most outpatient depart-
ments.

(3) The service or procedure is related
to codes that CMS has already removed
from the Inpatient Only List described
in paragraph (a) of this section.

(4) CMS determines that the service
or procedure is being performed in nu-
merous hospitals on an outpatient
basis.

(5) CMS determines that the service
or procedure can be appropriately and
safely performed in an ambulatory sur-
gical center, and is specified as a cov-
ered ambulatory surgical procedure
under §416.166 of this chapter, or CMS
has proposed to specify it as a covered

§419.31

ambulatory surgical procedure under
§416.166 of this chapter.

[86 FR 63993, Nov. 16, 2021]

Subpart C—Basic Methodology for
Determining Prospective Pay-
ment Rates for Hospital Out-
patient Services

§419.30 Base expenditure target for
calendar year 1999.

(a) CMS estimates the aggregate
amount that would be payable for hos-
pital outpatient services in calendar
year 1999 by summing—

(1) The total amounts that would be
payable from the Trust Fund for cov-
ered hospital outpatient services with-
out regard to the outpatient prospec-
tive payment system described in this
part; and

(2) The total amounts of coinsurance
that would be payable by beneficiaries
to hospitals for covered hospital out-
patient services without regard to the
outpatient prospective payment sys-
tem described in this part.

(b) The estimated aggregate amount
under paragraph (a) of this section is
determined as though the deductible
required under section 1833(b) of the
Act did not apply.

§419.31 Ambulatory payment classi-
fication (APC) system and payment
weights.

(a) APC groups. (1) CMS classifies
outpatient services and procedures
that are comparable clinically and in
terms of resource use into APC groups.
Except as specified in paragraph (a)(2)
of this section, items and services
within a group are not comparable
with respect to the use of resources if
the highest geometric mean cost for an
item or service within the group is
more than 2 times greater than the
lowest geometric mean cost for an item
or service within the group.

(2) CMS may make exceptions to the
requirements set forth in paragraph
(a)(1) in unusual cases, such as low vol-
ume items and services, but may not
make such an exception in the case of
a drug or biological that has been des-
ignated as an orphan drug under sec-
tion 526 of the Federal Food, Drug and
Cosmetic Act.
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(3) The payment rate determined for
an APC group in accordance with
§419.32, and the copayment amount and
program payment amount determined
for an APC group in accordance with
subpart D of this part, apply to

(b) APC weighting factors. (1) Using
hospital outpatient claims data from
calendar year 1996 and data from the
most recent available hospital cost re-
ports, CMS determines the geometric
mean costs for the services and proce-
dures within each APC group.

(2) CMS assigns to each APC group
an appropriate weighting factor to re-
flect the relative geometric mean costs
for the services within the APC group
compared to the geometric mean costs
for the services in all APC groups.

(c) Standardizing amounts. (1) CMS de-
termines the portion of costs deter-
mined in paragraph (b)(1) of this sec-
tion that is labor-related. This is
known as the ‘‘labor-related portion”
of hospital outpatient costs.

(2) CMS standardizes the geometric
mean costs determined in paragraph
(b)(1) of this section by adjusting for
variations in hospital labor costs
across geographic areas.

[66 FR 18542, Apr. 7, 2000, as amended at 77
FR 68558, Nov. 15, 2012]

§419.32 Calculation of prospective
payment rates for hospital out-
patient services.

(a) Conversion factor for 1999. CMS cal-
culates a conversion factor in such a
manner that payment for hospital out-
patient services furnished in 1999 would
have equaled the base expenditure tar-
get calculated in §419.30, taking into
account APC group weights and esti-
mated service frequencies and reduced
by the amounts that would be payable
in 1999 as outlier payments under
§419.43(d) and transitional pass-through
payments under §419.43(e).

(b) Conversion factor for calendar year
2000 and subsequent years. (1) Subject to
paragraph (b)(2) of this section, the
conversion factor for a calendar year is
equal to the conversion factor cal-
culated for the previous year adjusted
as follows:

(i) For calendar year 2000, by the hos-
pital inpatient market basket percent-
age increase applicable under section

42 CFR Ch. IV (10-1-24 Edition)

1886(b)(3)(B)(iii) of the Act reduced by
one percentage point.

(ii) For calendar year 2001—

(A) For services furnished on or after
January 1, 2001 and before April 1, 2001,
by the hospital inpatient market bas-
ket ©percentage increase applicable
under section 1886(b)(3)(B)(iii) of the
Act reduced by one percentage point;
and

(B) For services furnished on or after
April 1, 2001 and before January 1, 2002,
by the hospital inpatient market bas-
ket percentage increase applicable
under section 1886(b)(3)(B)(iii) of the
Act, and increased by a transitional
percentage allowance equal to 0.32 per-
cent.

(iii) For the portion of calendar year
2002 that is affected by these rules, by
the hospital inpatient market basket
percentage increase applicable under
section 1886(b)(3)(B)(iii) of the Act re-
duced by one percentage point, without
taking into account the transitional
percentage allowance referenced in
§419.32(b)(i1)(B).

(iv)(A) For calendar year 2003 and
subsequent years, by the OPD fee
schedule increase factor, which, subject
to the adjustments specified in para-
graph (b)(1)(iv)(B) of this section, is the
hospital inpatient market basket per-
centage increase applicable under sec-
tion 1886(b)(3)(B)(iii) of the Act.

(B) The percentage increase deter-
mined under paragraph (b)(1)(iv)(A) of
this section is reduced by the following
for the specific calendar year:

(I) For calendar year 2010, 0.25 per-
centage point;

(2) For calendar year 2011, 0.25 per-
centage point; and

(3) For calendar year 2012, a multi-
factor productivity adjustment (as de-
termined by CMS) and 0.1 percentage
point.

(4) For calendar year 2013, a multi-
factor productivity adjustment (as de-
termined by CMS) and 0.1 percentage
point.

(5) For calendar year 2014, a multi-
factor productivity adjustment (as de-
termined by CMS) and 0.3 percentage
point.

(6) For calendar year 2015, a multi-
factor productivity adjustment (as de-
termined by CMS) and 0.2 percentage
point.
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