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hospice cap, and who have filed an elec-
tion to receive hospice care in accord-
ance with §418.24 during the cap period
as defined in §418.3, using the best data
available at the time of the calcula-
tion.

(2) In the case in which a beneficiary
received care from more than one hos-
pice, each hospice includes in its num-
ber of Medicare beneficiaries only that
fraction which represents the portion
of a patient’s total days of care in all
hospices and all years that was spent
in that hospice in that cap year, using
the best data available at the time of
the calculation. The aggregate cap cal-
culation for a given cap year may be
adjusted after the calculation for that
year based on updated data.

(c)  Patient-by-patient  proportional
methodology defined. A hospice’s aggre-
gate cap is calculated by multiplying
the adjusted cap amount determined in
paragraph (a) of this section by the
number of Medicare beneficiaries as de-
scribed in paragraphs (c)(1) and (2) of
this section. For the purposes of the
patient-by-patient proportional meth-
odology—

(1) A hospice includes in its number
of Medicare beneficiaries only that
fraction which represents the portion
of a patient’s total days of care in all
hospices and all years that was spent
in that hospice in that cap year, using
the best data available at the time of
the calculation. The total number of
Medicare beneficiaries for a given hos-
pice’s cap year is determined by sum-
ming the whole or fractional share of
each Medicare beneficiary that re-
ceived hospice care during the cap
year, from that hospice.

(2) The aggregate cap calculation for
a given cap year may be adjusted after
the calculation for that year based on
updated data.

(d) Application of methodologies. (1)
For cap years ending October 31, 2011
and for prior cap years, a hospice’s ag-
gregate cap is calculated using the
streamlined methodology described in
paragraph (b) of this section, subject to
the following:

(i) A hospice that has not received a
cap determination for a cap year end-
ing on or before October 31, 2011 as of
October 1, 2011, may elect to have its
final cap determination for such cap
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years calculated using the patient-by-
patient proportional methodology de-
scribed in paragraph (c) of this section;
or

(ii) A hospice that has filed a timely
appeal regarding the methodology used
for determining the number of Medi-
care beneficiaries in its cap calculation
for any cap year is deemed to have
elected that its cap determination for
the challenged year, and all subsequent
cap years, be calculated using the pa-
tient-by-patient proportional method-
ology described in paragraph (c) of this
section.

(2) For cap years ending October 31,
2012, and all subsequent cap years, a
hospice’s aggregate cap is calculated
using the patient-by-patient propor-
tional methodology described in para-
graph (c) of this section, subject to the
following:

(i) A hospice that has had its cap cal-
culated using the patient-by-patient
proportional methodology for any cap
year(s) prior to the 2012 cap year is not
eligible to elect the streamlined meth-
odology, and must continue to have the
patient-by-patient proportional meth-
odology used to determine the number
of Medicare beneficiaries in a given cap
year.

(ii) A hospice that is eligible to make
a one-time election to have its cap cal-
culated using the streamlined method-
ology must make that election no later
than 60 days after receipt of its 2012 cap
determination. A hospice’s election to
have its cap calculated using the
streamlined methodology would re-
main in effect unless:

(A) The hospice subsequently submits
a written election to change the meth-
odology used in its cap determination
to the patient-by-patient proportional
methodology; or

(B) The hospice appeals the stream-
lined methodology used to determine
the number of Medicare beneficiaries
used in the aggregate cap calculation.

(3) If a hospice that elected to have
its aggregate cap calculated using the
streamlined methodology under para-
graph (d)(2)(ii) of this section subse-
quently elects the patient-by-patient
proportional methodology or appeals
the streamlined methodology, under
paragraph (d)(2)(ii)(A) or (B) of this
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