
311 

Centers for Medicare & Medicaid Services, HHS § 417.151 

1 Before October 24, 1995, an employing en-
tity that met the conditions specified in 
§ 417.151 was required to include one or more 
qualified HMOs, if it received from at least 
one qualified HMO a written request for in-
clusion and that request met the timing, 
content, and procedural requirements speci-
fied in § 417.152. 

(1) Includes non-appropriated fund in-
strumentalities of the United States 
Government; and 

(2) Excludes the following: 

(i) The governments of the United 
States, the District of Columbia and 
the territories and possessions of the 
United States, the 50 States and their 
political subdivisions, and any agencies 
or instrumentalities of any of the fore-
going, including the United States 
Postal Service and Postal Rate Com-
mission. 

(ii) Any church, or convention or as-
sociation of churches, and any organi-
zation operated, supervised, or con-
trolled by a church, or convention or 
association of churches that meets the 
following conditions: 

(A) Is an organization that is de-
scribed in section 501(c)(3) of the Inter-
nal Revenue Code of 1954. 

(B) Does not discriminate, in the em-
ployment, compensation, promotion or 
termination of employment of any per-
sonnel, or in the granting of staff and 
other privileges to physicians or other 
health personnel, on the grounds that 
the individuals obtain health care 
through HMOs, or participate in fur-
nishing health care through HMOs. 

Employing entity means an employer 
or public entity. 

Employing entity-employee contract 
means a legally enforceable agreement 
(other than a collective bargaining 
agreement) between an employing enti-
ty and its employees for the provision 
of, or payment for, health benefits for 
its employees, or for its employees and 
their eligible dependents. 

Group enrollment period means the pe-
riod of at least 10 working days each 
calendar year during which each eligi-
ble employee is given the opportunity 
to select among the alternatives in-
cluded in a health benefits plan. 

Health benefits contract means a con-
tract or other agreement between an 
employing entity or a designee and a 
carrier for the provision of, or payment 
for, health benefits to eligible employ-
ees or to eligible employees and their 
eligible dependents. 

Health benefits plan means any ar-
rangement, to provide or pay for health 
services, that is offered to eligible em-
ployees, or to eligible employees and 

their eligible dependents, by or on be-
half of an employing entity. 

Public entity means the 50 states, 
Puerto Rico, Guam, the Virgin Islands, 
the Northern Mariana Islands and 
American Samoa and their political 
subdivisions, the District of Columbia, 
and any agency or instrumentality of 
the foregoing, and political subdivisions 
include counties, parishes, townships, 
cities, municipalities, towns, villages, 
and incorporated villages. 

Qualified HMO means an HMO that 
has in effect a determination, made 
under subpart D of this part, that the 
HMO is an operational, preoperational, 
or transitional qualified HMO. 

To offer a health benefits plan means 
to make participation in a health bene-
fits plan available to eligible employ-
ees, or to eligible employees and their 
eligible dependents regardless of 
whether the employing entity makes a 
financial contribution to the plan on 
behalf of these employees, directly or 
indirectly, for example, through pay-
ments on any basis into a health and 
welfare trust fund. 

[45 FR 72517, Oct. 31, 1980, as amended at 47 
FR 19341, May 5, 1982. Redesignated at 52 FR 
36746, Sept. 30, 1987, as amended at 58 FR 
38077, July 15, 1993; 59 FR 49837, 49843, Sept. 
30, 1994] 

§ 417.151 Applicability. 

(a) Basic rule. Effective October 24, 
1995, 1 this subpart applies to any em-
ploying entity that offers a health ben-
efits plan to its employees, meets the 
conditions specified in paragraphs (b) 
through (e) of this section, and elects 
to include one or more qualified HMOs 
in the health plan alternatives it offers 
its employees. 

(b) Number of employees. During any 
calendar quarter of the preceding cal-
endar year, the employer or public en-
tity employed an average of not less 
than 25 employees. 

(c) Minimum wage. During any cal-
endar quarter of the preceding calendar 
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year, the employer was required to pay 
the minimum wage specified in section 
6 of the Fair Labor Standards Act of 
1938, or would have been required to 
pay that wage but for section 13(a) of 
that Act. 

(d) Federal assistance under section 317 
of the PHS Act. The public entity has a 
pending application for, or is receiving, 
assistance under section 317 of the PHS 
Act. 

(e) Employees in HMO’s service area. 
At least 25 of the employing entity’s 
employees reside within the HMO’s 
service area. 

[59 FR 49838, Sept. 30, 1994, as amended at 61 
FR 27287, May 31, 1996] 

§ 417.153 Offer of HMO alternative. 

(a) Basic rule. An employing entity 
that is subject to this subpart and that 
elects to include one or more qualified 
HMOs must offer the HMO alternative 
in accordance with this section. 

(b) Employees to whom the HMO option 
must be offered. Each employing entity 
must offer the option of enrollment in 
a qualified HMO to each eligible em-
ployee and his or her eligible depend-
ents who reside in the HMO’s service 
area. 

(c) Manner of offering the HMO option. 
(1) For employees who are represented 
by a bargaining representative, the op-
tion of enrollment in a qualified HMO— 

(i) Must first be presented to the bar-
gaining representative; and 

(ii) If the representative accepts the 
option, must then be offered to each 
represented employee. 

(2) For employees not represented by 
a bargaining representative, the option 
must be offered directly to those em-
ployees. 

[59 FR 49839, Sept. 30, 1994, as amended at 61 
FR 27287, May 31, 1996] 

§ 417.155 How the HMO option must be 
included in the health benefits 
plan. 

(a) HMO access to employees—(1) Pur-
pose and timing—(i) Purpose. The em-
ploying entity must provide each HMO 
included in its health benefits plan fair 
and reasonable access to all employees 
specified in § 417.153(b), so that the 
HMO can explain its program in ac-
cordance with § 417.124(b). 

(ii) Timing. The employing entity 
must provide access beginning at least 
30 days before, and continuing during, 
the group enrollment period. 

(2) Nature of access. (i) Access must 
include, at a minimum, opportunity to 
distribute educational literature, bro-
chures, announcements of meetings, 
and other relevant printed materials 
that meet the requirements of 
§ 417.124(b). 

(ii) Access may not be more restric-
tive or less favorable than the access 
the employing entity provides to other 
offerors of options included in the 
health benefits plan, whether or not 
those offerors elect to avail themselves 
of that access. 

(b) Review of HMO offering materials. 
(1) The HMO must give the employing 
entity or designee opportunity to re-
view, revise, and approve HMO edu-
cational and offering materials before 
distribution. 

(2) Revisions must be limited to cor-
recting factual errors and misleading 
or ambiguous statements, unless— 

(i) The HMO and the employing enti-
ty agree otherwise; or 

(ii) Other revisions are required by 
law. 

(3) The employing entity or designee 
must complete revision of the mate-
rials promptly so as not to delay or 
otherwise interfere with their use dur-
ing the group enrollment period. 

(c) Group enrollment period; prohibition 
of restrictions; effective date of HMO cov-
erage—(1) Prohibition of restrictions. If 
an employing entity or designee in-
cludes the option of enrollment in a 
qualified HMO in the health benefits 
plan offered to its eligible employees, 
it must provide a group enrollment pe-
riod before the effective date of HMO 
coverage. The employing entity may 
not impose waiting periods as a condi-
tion of enrollment in the HMO or of 
transfer from HMO to non-HMO cov-
erage, or exclusions, or limitations 
based on health status. 

(2) Effective date of coverage. Unless 
otherwise agreed to by the employing 
entity, or designee, and the HMO, cov-
erage under the HMO contract for em-
ployees selecting the HMO option be-
gins on the day the non-HMO contract 
expires or is renewed without lapse. 
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(3) Coordination of benefits. Nothing in 
this subpart precludes the uniform ap-
plication of coordination of benefits 
agreements between the HMOs and the 
other carriers that are included in the 
health benefits plan. 

(d) Continued eligibility for ‘‘free-stand-
ing’’ health benefits—(1) Basic require-
ment. At the request of a qualified 
HMO, the employing entity or its des-
ignee must provide that employees se-
lecting the option of HMO membership 
will not, because of this selection, lose 
their eligibility for free-standing den-
tal, optical, or prescription drug bene-
fits for which they were previously eli-
gible or would be eligible if selecting a 
non-HMO option and that are not in-
cluded in the services provided by the 
HMO to its enrollees as part of the 
HMO prepaid benefit package. 

(2) ‘‘Free-standing’’ defined. For pur-
poses of this paragraph, the term ‘‘free- 
standing’’ refers to a benefit that— 

(i) Is not integrated or incorporated 
into a basic health benefits package or 
major medical plan, and 

(ii) Is— 
(A) Offered by a carrier other than 

the one offering the basic health bene-
fits package or major medical plan; or 

(B) Subject to a premium separate 
from the premium for the basic health 
benefits package or major medical 
plan. 

(3) Examples of the employing entity’s 
obligation with respect to the continued 
eligibility. (i) The health benefits plan 
includes a free-standing dental benefit. 
The HMO does not offer any dental cov-
erage as part of its health services pro-
vided to members on a prepaid basis. 
The employing entity must provide 
that employees who select the HMO op-
tion continue to be eligible for dental 
coverage. (If the dental coverage is not 
optional for employees selecting the 
non-HMO option, nothing in this regu-
lation requires that the coverage be 
made optional for employees selecting 
the HMO option. Conversely, if this 
coverage is optional for employees se-
lecting the non-HMO option, nothing in 
this regulation requires that the cov-
erage be mandatory for employees se-
lecting the non-HMO option.) - 

(ii) The non-HMO option provides 
free-standing coverage for optical serv-
ices (such as refraction and the provi-

sion of eyeglasses), and the HMO does 
not. The employing entity must pro-
vide that employees who select the 
HMO option continue to be eligible for 
optical coverage. 

(iii) The non-HMO option includes 
dental coverage in its major medical 
package, with a common deductible ap-
plied to dental as well as non-dental 
benefits. The HMO provides no dental 
coverage as part of its pre-paid health 
services. Because the dental coverage 
is not free-standing, the employing en-
tity is not required to provide that em-
ployees who select the HMO option 
continue to be eligible for dental cov-
erage, but is free to do so. 

(e) Opportunity to select among cov-
erage options: Requirement for affirmative 
written selection—(1) Opportunity other 
than during a group enrollment period. 
The employing entity or designee must 
provide opportunity (in addition to the 
group enrollment period) for selection 
among coverage options, by eligible 
employees who meet any of the fol-
lowing conditions: 

(i) Are new employees. 
(ii) Have been transferred or have 

changed their place of residence, re-
sulting in— 

(A) Eligibility for enrollment in a 
qualified HMO for which they were not 
previously eligible by place of resi-
dence; or 

(B) Residence outside the service 
area of a qualified HMO in which they 
were previously enrolled. 

(iii) Are covered by any coverage op-
tion that ceases operation. 

(2) Prohibition of restrictions. When the 
employees specified in paragraph (e)(1) 
of this section are eligible to partici-
pate in the health benefits plan, the 
employing entity or designee must 
make available, without waiting peri-
ods or exclusions based on health sta-
tus as a condition, the opportunity to 
enroll in an HMO, or transfer from 
HMO coverage to non-HMO coverage. 

(3) Affirmative written selection. The 
employing entity or designee must re-
quire that the eligible employee make 
an affirmative written selection in any 
of the following circumstances: 

(i) Enrollment in a particular quali-
fied HMO is offered for the first time. 

(ii) The eligible employee elects to 
change from one option to another. 
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