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(c) For all teaching settings during 
the Public Health Emergency, as de-
fined in § 400.200 of this chapter, for the 
COVID–19 pandemic, the requirement 
for the presence of the teaching physi-
cian during the service in which a resi-
dent is involved may also be met 
through audio/video real-time commu-
nications technology. The medical 
records must document the extent of 
the teaching physician’s participation 
in the service. 

[85 FR 85037, Dec. 28, 2020] 

§ 415.190 Conditions of payment: As-
sistants at surgery in teaching hos-
pitals. 

(a) Basis, purpose, and scope. This sec-
tion describes the conditions under 
which Medicare pays on a fee schedule 
basis for the services of an assistant at 
surgery in a teaching hospital. This 
section is based on section 
1842(b)(7)(D)(I) of the Act and applies 
only to hospitals with an approved 
GME residency program. Except as 
specified in paragraph (c) of this sec-
tion, fee schedule payment is not avail-
able for assistants at surgery in hos-
pitals with— 

(1) A training program relating to 
the medical specialty required for the 
surgical procedure; and 

(2) A resident in a training program 
relating to the specialty required for 
the surgery available to serve as an as-
sistant at surgery. 

(b) Definition. Assistant at surgery 
means a physician who actively assists 
the physician in charge of a case in 
performing a surgical procedure. 

(c) Conditions for payment for assist-
ants at surgery. Payment on a fee sched-
ule basis is made for the services of an 
assistant at surgery in a teaching hos-
pital only if the services meet one of 
the following conditions: 

(1) Are required as a result of excep-
tional medical circumstances. 

(2) Are complex medical procedures 
performed by a team of physicians, 
each performing a discrete, unique 
function integral to the performance of 
a complex medical procedure that re-
quires the special skills of more than 
one physician. 

(3) Constitute concurrent medical 
care relating to a medical condition 
that requires the presence of, and ac-

tive care by, a physician of another 
specialty during surgery. 

(4) Are medically required and are 
furnished by a physician who is pri-
marily engaged in the field of surgery, 
and the primary surgeon does not use 
interns and residents in the surgical 
procedures that the surgeon performs 
(including preoperative and post-
operative care). 

(5) Are not related to a surgical pro-
cedure for which CMS determines that 
assistants are used less than 5 percent 
of the time. 

Subpart E—Services of Residents 

§ 415.200 Services of residents in ap-
proved GME programs. 

(a) General rules. Services furnished 
in hospitals by residents in approved 
GME programs are specifically ex-
cluded from being paid as ‘‘physician 
services’’ defined in § 414.2 of this chap-
ter and are payable as hospital serv-
ices. This exclusion applies whether or 
not the resident is licensed to practice 
under the laws of the State in which he 
or she performs the service. The pay-
ment methodology for services of resi-
dents in hospitals and hospital-based 
providers is set forth in §§ 413.75 
through 413.83 of this chapter. 

(b) Exception. For low and mid-level 
evaluation and management services 
furnished under certain conditions in 
centers located in hospital outpatient 
departments and other ambulatory set-
tings, see § 415.174. 

(c) Definitions. See § 415.152 for defini-
tions of terms used in this subpart E. 

[60 FR 63178, Dec. 8, 1995, as amended at 70 
FR 47490, Aug. 12, 2005] 

§ 415.202 Services of residents not in 
approved GME programs. 

(a) General rules. For services of a 
physician employed by a hospital who 
is authorized to practice only in a hos-
pital setting and for the services of a 
resident who is not in any approved 
GME program, payment is made to the 
hospital on a Part B reasonable cost 
basis regardless of whether the services 
are furnished to hospital inpatients or 
outpatients. 

(b) Payment. For services described in 
paragraph (a) of this section, payment 
is made under Part B by reducing the 
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