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paragraph (a)(2) of this section (as ap-
propriate) to identify trends and pat-
terns suggesting that an ACO has
avoided at-risk beneficiaries. The re-
sults of these analyses may subse-
quently require further investigation
and follow-up with beneficiaries or the
ACO and its ACO participants, ACO
providers/suppliers, or other individ-
uals or entities performing functions or
services related to the ACO’s activities,
in order to substantiate cases of bene-
ficiary avoidance.

(2)(1) CMS, at its sole discretion, may
take any of the pre-termination ac-
tions set forth in §425.216(a)(1) or im-
mediately terminate, if it determines
that an ACO, its ACO participants, any
ACO providers/suppliers, or other indi-
viduals or entities performing func-
tions or services related to the ACO’s
activities avoids at-risk beneficiaries.

(ii) If CMS requires the ACO to sub-
mit a CAP, the ACO will—

(A) Submit a CAP that addresses ac-
tions the ACO will take to ensure that
the ACO, ACO participants, ACO pro-
viders/suppliers, or other individuals or
entities performing functions or serv-
ices related to the ACO’s activities
cease avoidance of at-risk bene-
ficiaries.

(B) Not receive any shared savings
payments during the time it is under
the CAP.

(C) Not be eligible to receive shared
savings for the performance year at-
tributable to the time that neces-
sitated the CAP (the time period dur-
ing which the ACO avoided at risk
beneficiaries).

(iii) CMS will re-evaluate the ACO
during and after the CAP implementa-
tion period to determine if the ACO has
continued to avoid at-risk bene-
ficiaries. The ACO will be terminated if
CMS determines that the ACO has con-
tinued to avoid at-risk beneficiaries
during or after the CAP implementa-
tion period.

(c) Monitoring ACO compliance with
quality performance standards. To iden-
tify ACOs that are not meeting the
quality performance standards, CMS
will review an ACO’s submission of
quality measurement data under
§425.500 or §425.512. CMS may request
additional documentation from an
ACO, ACO participants, or ACO pro-
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viders/suppliers, as appropriate. If an
ACO does not meet quality perform-
ance standards or fails to report on one
or more quality measures, CMS will
take the following actions:

(1) For performance years (or a perform-
ance period) beginning on or before Janu-
ary 1, 2020. (i) The ACO may be given a
warning for the first time it fails to
meet the minimum attainment level
on at least 70 percent of the measures,
as determined under §425.502, in one or
more domains and may be subject to a
CAP. CMS may forgo the issuance of
the warning letter depending on the
nature and severity of the noncompli-
ance and instead subject the ACO to
actions set forth at §425.216 or imme-
diately terminate the ACO’s participa-
tion agreement under §425.218.

(ii) The ACO’s compliance with the
quality performance standards will be
re-evaluated the following year. If the
ACO continues to fail to meet the qual-
ity performance standard in the fol-
lowing year, the agreement will be ter-
minated.

(iii) An ACO will not qualify to share
in savings in any year it fails to report
accurately, completely, and timely on
the quality performance measures.

(2) For performance years beginning on
or after January 1, 2021. (i) If the ACO
fails to meet the quality performance
standard, CMS may take one or more
of the actions prior to termination
specified in §425.216. Depending on the
nature and severity of the noncompli-
ance, CMS may forgo pre-termination
actions and may immediately termi-
nate the ACO’s participation agree-
ment under §425.218.

(ii) CMS will terminate an ACO’s par-
ticipation agreement under any of the
following circumstances:

(A) The ACO fails to meet the quality
performance standard for 2 consecutive
performance years within an agree-
ment period.

(B) The ACO fails to meet the quality
performance standard for any 3 per-
formance years within an agreement
period, regardless of whether the years
are in consecutive order.

(C) A renewing ACO or re-entering
ACO fails to meet the quality perform-
ance standard for the last performance
year of the ACO’s previous agreement
period and this occurrence was either
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the second consecutive performance
year of failed quality performance or
the third nonconsecutive performance
year of failed quality performance dur-
ing the previous agreement period.

(D) A renewing ACO or re-entering
ACO fails to meet the quality perform-
ance standard for 2 consecutive per-
formance years across 2 agreement pe-
riods, specifically the last performance
year of the ACO’s previous agreement
period and the first performance year
of the ACO’s new agreement period.

(d) Monitoring ACO financial perform-
ance. (1) For performance years begin-
ning on July 1, 2019 and subsequent per-
formance years, CMS determines
whether the Medicare Parts A and B
fee-for-service expenditures for the
ACO’s assigned beneficiaries for the
performance year exceed the ACO’s up-
dated benchmark by an amount equal
to or exceeding either the ACO’s nega-
tive MSR under a one-sided model, or
the ACO’s MLR under a two-sided
model.

(2) If the Medicare Parts A and B fee-
for-service expenditures for the ACO’s
assigned beneficiaries for the perform-
ance year exceed the ACO’s updated
benchmark as specified in paragraph
(d)(1) of this section, CMS may take
any of the pre-termination actions set
forth in §425.216.

(3) If the Medicare Parts A and B fee-
for-service expenditures for the ACO’s
assigned beneficiaries for the perform-
ance year exceed the ACO’s updated
benchmark as specified in paragraph
(d)(1) of this section for another per-
formance year of the agreement period,
CMS may immediately or with advance
notice terminate the ACO’s participa-
tion agreement under §425.218.

(e) Monitoring ACO eligibility for ad-
vance investment payments. (1) CMS
monitors an ACO that receives advance
investment payments pursuant to
§425.630 for changes in its ACO partici-
pants that may cause the ACO to no
longer meet the standards specified in
§425.630(b)(3) and (4).

(2) If CMS determines that an ACO
participating in advance investment
payments became experienced with
performance-based risk Medicare ACO
initiatives during its first or second
performance year of its agreement pe-
riod or that the ACO became a high

§425.400

revenue ACO during any performance
year of its agreement period, CMS—

(i) Will cease payment of advance in-
vestment payments no later than the
quarter after the ACO became experi-
enced with performance-based risk
Medicare ACO initiatives or became a
high revenue ACO.

(ii) May take compliance action as
specified in §§425.216 and 425.218.

(3) If an ACO remains an ACO experi-
enced with performance-based risk
Medicare ACO initiatives or a high rev-
enue ACO after a deadline specified by
CMS pursuant to compliance action
under this section, the ACO must repay
all advance investment payments it re-
ceived. CMS will provide written noti-
fication to the ACO of the amount due
and the ACO must pay such amount no
later than 90 days after the receipt of
such notification.

[76 FR 67973, Nov. 2, 2011, as amended at 80
FR 32840, June 9, 2015; 81 FR 80559, Nov. 15,
2016; 83 FR 68069, Dec. 31, 2018; 85 FR 85039,
Dec. 28, 2020; 87 FR 70233, Nov. 18, 2022; 88 FR
79544, Nov. 16, 2023]

Subpart E—Assignment of
Beneficiaries

§425.400 General.

(a)(1) General. CMS employs the as-
signment methodology described in
§425.402 and §425.404 for purposes of
benchmarking, preliminary prospective
assignment (including quarterly up-
dates), retrospective reconciliation,
and prospective assignment.

(i) A Medicare fee-for-service bene-
ficiary is assigned to an ACO if the—

(A) Beneficiary meets the eligibility
criteria under §425.401(a); and

(B) Beneficiary’s utilization of pri-
mary care services meets the criteria

established under the assignment
methodology described in §425.402 and
§425.404.

(ii) CMS applies a step-wise process
based on the beneficiary’s utilization of
primary care services provided under
Title XVIII by a physician who is an
ACO professional during each perform-
ance year for which shared savings are
to be determined and, with respect to
ACOs participating in a 6-month per-
formance year during CY 2019, during
the entirety of CY 2019 as specified in
§425.609.
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(2) Preliminary prospective assignment
with  retrospective  reconciliation. (i)
Medicare assigns beneficiaries in a pre-
liminary manner at the beginning of a
performance year based on most recent
data available.

(ii) Assignment will be updated quar-
terly based on the most recent 12 or 24
months of data, as applicable, under
the methodology described in §§425.402
and 425.404.

(iii) In determining final assignment
for a benchmark or performance year,
CMS will exclude any services fur-
nished during the benchmark or per-
formance year that are billed through
the TIN of an ACO participant that is
an ACO participant in more than one
ACO.

(3) Prospective assignment. (i) Medi-
care fee-for-service beneficiaries are
prospectively assigned to an ACO at
the beginning of each benchmark or
performance year based on the bene-
ficiary’s use of primary care services in
the most recent 12 or 24 months, as ap-
plicable, for which data are available,
using the assignment methodology de-
scribed in §§425.402 and 425.404.

(ii) Beneficiaries that are prospec-
tively assigned to an ACO under para-
graph (a)3)(i) of this section will re-
main assigned to the ACO at the end of
the benchmark or performance year
unless they meet any of the exclusion
criteria under §425.401(b).

(4) Assignment methodology applied to
ACO. (i) For agreement periods begin-
ning before July 1, 2019, the applicable
assignment methodology is determined
based on track as specified in
§425.600(a).

(A) Preliminary prospective assign-
ment with retrospective reconciliation
as described in paragraph (a)(2) of this
section applies to Track 1 and Track 2
ACOs.

(B) Prospective assignment as de-
scribed in paragraph (a)(3) of this sec-
tion applies to Track 3 ACOs.

(ii) For agreement periods beginning
on July 1, 2019 and in subsequent years,
an ACO may select the assignment
methodology that CMS employs for as-
signment of beneficiaries under this
subpart.

(A) An ACO may select either of the
following:
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(I) Preliminary prospective assign-
ment with retrospective reconciliation,
as described in paragraph (a)(2) of this
section.

(2) Prospective assignment, as de-
scribed in paragraph (a)(3) of this sec-
tion.

(B) This selection is made prior to
the start of each agreement period, and
may be modified prior to the start of
each performance year as specified in
§425.226.

(b) Beneficiary assignment to an ACO
is for purposes of determining the pop-
ulation of Medicare fee-for-service
beneficiaries for whose care the ACO is
accountable under subpart F of this
part, and for determining whether an
ACO has achieved savings under sub-
part G of this part, and in no way di-
minishes or restricts the rights of
beneficiaries assigned to an ACO to ex-
ercise free choice in determining where
to receive health care services.

(c) Primary care services for purposes
of assigning beneficiaries are identified
by selected HCPCS/CPT codes, or rev-
enue center codes.

(1) Primary care service codes are as
follows:

(i) For
through 2015:

(A) CPT codes:

(1) 99201 through 99215.

(2) 99304 through 99340.

(3) 99341 through 99350.

(B) HCPCS codes G0402 (the code for
the Welcome to Medicare visit) and
G0438 and G0439 (codes for the annual
wellness visits).

(C) Revenue center codes 0521, 0522,
0524, and 0525 submitted by FQHCs (for
services furnished prior to January 1,
2011), or by RHCs.

(ii) For performance year 2016 as fol-
lows:

(A) CPT codes:

(1) 99201 through 99215.

(2) 99304 through 99340.

(3) 99341 through 99350.

(4) 99495, 99496, and 99490.

(B) HCPCS codes:

(1) G0402 (the code for the Welcome to
Medicare visit) and

(2) G0438 and G0439 (codes for the an-
nual wellness visits).

(3) G0463 for services furnished in
ETA hospitals.

performance years 2012
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(C) Revenue center codes 0521, 0522,
0524, and 0525 submitted by FQHCs (for
services furnished prior to January 1,
2011), or by RHCs.

(iii) For performance years 2017 and
2018 as follows:

(A) CPT codes:

(1) 99201 through 99215.

(2) 99304 through 99318 (excluding
claims including the POS 31 modifier).

(3) 99319 through 99340.

(4) 99341 through 99350.

(5) 99495, 99496, and 99490.

(B) HCPCS Codes:

(1) G0402 (the code for the Welcome to
Medicare visit) and

(2) G0438 and G0439 (codes for the an-
nual wellness visits).

(3) GO0463 for services furnished in
ETA hospitals.

(C) Revenue center codes 0521, 0522,
0524, and 0525 submitted by FQHCs (for
services furnished prior to January 1,
2011), or by RHCs.

(iv) For performance years (or a per-
formance period) during 2019, and per-
formance year 2020 as follows:

(A) CPT codes:

(I) 99201 through 99215 (codes for of-
fice or other outpatient visit for the
evaluation and management of a pa-
tient).

(2) 99304 through 99318 (codes for pro-
fessional services furnished in a nurs-
ing facility; services identified by these
codes furnished in a SNF are excluded).

(3) 99319 through 99340 (codes for pa-
tient domiciliary, rest home, or custo-
dial care visit).

(4) 99341 through 99350 (codes for eval-
uation and management services fur-
nished in a patients’ home for claims
identified by place of service modifier
12).

(5) 99487, 99489 and 99490 (codes for
chronic care management).

(6) 99495 and 99496 (codes for transi-
tional care management services).

(7) 99497 and 99498 (codes for advance
care planning).

(8) 96160 and 96161 (codes for adminis-
tration of health risk assessment).

(9) 99354 and 99355 (add-on codes, for
prolonged evaluation and management
or psychotherapy services beyond the
typical service time of the primary
procedure; when the base code is also a
primary care service code under this
paragraph (c)(1)).

§425.400

(10) 99484, 99492, 99493 and 99494 (codes
for behavioral health integration serv-
ices).

(B) HCPCS codes:

(1) G0402 (the code for the Welcome to
Medicare visit) and

(2) G0438 and G0439 (codes for the an-
nual wellness visits).

(3) GO0463 for services furnished in
ETA hospitals.

(4) G0506 (code for chronic care man-
agement).

(5) G0444 (codes for annual depression
screening service).

(6) GO0442 (code for alcohol misuse
screening service).

(7) GO0443 (code for alcohol misuse
counseling service).

(v) For the performance year starting
on January 1, 2021:

(A) CPT codes:

(1) 96160 and 96161 (codes for adminis-
tration of health risk assessment).

(2) 99201 through 99215 (codes for of-
fice or other outpatient visit for the
evaluation and management of a pa-
tient).

(3) 99304 through 99318 (codes for pro-
fessional services furnished in a nurs-
ing facility; professional services or
services reported on an FQHC or RHC
claim identified by these codes are ex-
cluded when furnished in a SNF).

(4) 99319 through 99340 (codes for pa-
tient domiciliary, rest home, or custo-
dial care visit).

(5) 99341 through 99350 (codes for eval-
uation and management services fur-
nished in a patient’s home for claims
identified by place of service modifier
12).

(6) 99354 and 99355 (add-on codes, for
prolonged evaluation and management
or psychotherapy services beyond the
typical service time of the primary
procedure; when the base code is also a
primary care service code under this
paragraph (c)(1)(v)).

(7) 99421, 99422, and 99423 (codes for
online digital evaluation and manage-
ment).

(8) 99439 (code for non-complex chron-
ic care management).

(9) 99483 (code for assessment of and
care planning for patients with cog-
nitive impairment).

(10) 99484, 99492, 99493 and 99494 (codes
for behavioral health integration serv-
ices).
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(11) 99487, 99489, 99490 and 99491 (codes
for chronic care management).

(12) 99495 and 99496 (codes for transi-
tional care management services).

(13) 99497 and 99498 (codes for advance
care planning; services identified by
these codes furnished in an inpatient
setting are excluded).

(B) HCPCS codes:

(I) G0402 (code for the Welcome to
Medicare visit).

(2) G0438 and G0439 (codes for the an-
nual wellness visits).

(3) GO0442 (code for alcohol misuse
screening service).

(4) GO0443 (code for alcohol misuse
counseling service).

(5) G0444 (code for annual depression
screening service).

(6) G0463 (code for services furnished
in ETA hospitals).

(7) G0506 (code for chronic care man-
agement).

(8) 2010 (code for the remote evalua-
tion of patient video/images).

(9) G2012 (code for virtual check-in).

(10) G2058 (code for mnon-complex
chronic care management).

(11) G2064 and G2065 (codes for prin-
cipal care management services).

(12) G2214 (code for psychiatric col-
laborative care model).

(vi) For the performance year start-
ing on January 1, 2022 as follows:

(A) CPT codes:

(1) 96160 and 96161 (codes for adminis-
tration of health risk assessment).

(2) 99201 through 99215 (codes for of-
fice or other outpatient visit for the
evaluation and management of a pa-
tient).

(3) 99304 through 99318 (codes for pro-
fessional services furnished in a nurs-
ing facility; professional services or
services reported on an FQHC or RHC
claim identified by these codes are ex-
cluded when furnished in a SNF).

(4) 99319 through 99340 (codes for pa-
tient domiciliary, rest home, or custo-
dial care visit).

(5) 99341 through 99350 (codes for eval-
uation and management services fur-
nished in a patient’s home for claims
identified by place of service modifier
12).

(6) 99354 and 99355 (add-on codes, for
prolonged evaluation and management
or psychotherapy services beyond the
typical service time of the primary
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procedure; when the base code is also a
primary care service code under this
paragraph (¢)(1)(vi)).

(7) 99421, 99422, and 99423 (codes for
online digital evaluation and manage-
ment).

(8) 99424, 99425, 99426, and 99427 (codes
for principal care management serv-
ices).

(9) 99437, 99487, 99489, 99490 and 99491
(codes for chronic care management).

(10) 99439 (code for mnon-complex
chronic care management).

(11) 99483 (code for assessment of and
care planning for patients with cog-
nitive impairment).

(12) 99484, 99492, 99493 and 99494 (codes
for behavioral health integration serv-
ices).

(13) 99495 and 99496 (codes for transi-
tional care management services).

(14) 99497 and 99498 (codes for advance
care planning; services identified by
these codes furnished in an inpatient
setting are excluded).

(B) HCPCS codes:

(I) G0402 (code for the Welcome to
Medicare visit).

(2) G0438 and G0439 (codes for the an-
nual wellness visits).

(3) GO0442 (code for alcohol misuse
screening service).

(4) GO0443 (code for alcohol misuse
counseling service).

(5) G0444 (code for annual depression
screening service).

(6) G0463 (code for services furnished
in ETA hospitals).

(7) G0506 (code for chronic care man-
agement).

(8) G2010 (code for the remote evalua-
tion of patient video/images).

(9) G2012 and G2252 (codes for virtual
check-in).

(10) G2058 (code for non-complex
chronic care management).

(11) G2064 and G2065 (codes for prin-
cipal care management services).

(12) G2212 (code for prolonged office
or other outpatient visit for the eval-
uation and management of a patient).

(13) G2214 (code for psychiatric col-
laborative care model).

(C) Primary care service codes in-
clude any CPT code identified by CMS
that directly replaces a CPT code spec-
ified in paragraph (c)(1)(vi)(A) of this
section or a HCPCS code specified in
paragraph (c)(1)(vi)(B) of this section,
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when the assignment window (as de-
fined in §425.20) for a benchmark or
performance year includes any day on
or after the effective date of the re-
placement code for payment purposes
under FFS Medicare.

(vii) For the performance year start-
ing on January 1, 2023 as follows:

(A) CPT codes:

(1) 96160 and 96161 (codes for adminis-
tration of health risk assessment).

(2) 99201 through 99215 (codes for of-
fice or other outpatient visit for the
evaluation and management of a pa-
tient).

(3) 99304 through 99318 (codes for pro-
fessional services furnished in a nurs-
ing facility; professional services or
services reported on an FQHC or RHC
claim identified by these codes are ex-
cluded when furnished in a SNF).

(4) 99319 through 99340 (codes for pa-
tient domiciliary, rest home, or custo-
dial care visit).

(5) 99341 through 99350 (codes for eval-
uation and management services fur-
nished in a patient’s home).

(6) 99354 and 99355 (add-on codes, for
prolonged evaluation and management
or psychotherapy services beyond the
typical service time of the primary
procedure; when the base code is also a
primary care service code under this
paragraph (c)(1)(vii)).

(7) 99421, 99422, and 99423 (codes for
online digital evaluation and manage-
ment).

(8) 99424, 99425, 99426, and 99427 (codes
for principal care management serv-
ices).

(9) 99437, 99487, 99489, 99490 and 99491
(codes for chronic care management).

(10) 99439 (code for mnon-complex
chronic care management).

(11) 99483 (code for assessment of and
care planning for patients with cog-
nitive impairment).

(12) 99484, 99492, 99493 and 99494 (codes
for behavioral health integration serv-
ices).

(13) 99495 and 99496 (codes for transi-
tional care management services).

(14) 99497 and 99498 (codes for advance
care planning; services identified by
these codes furnished in an inpatient
setting are excluded).

(B) HCPCS codes:

(I) G0402 (code for the Welcome to
Medicare visit).
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(2) G0438 and G0439 (codes for the an-
nual wellness visits).

(3) GO0442 (code for alcohol misuse
screening service).

(4) GO0443 (code for alcohol misuse
counseling service).

(5) G0444 (code for annual depression
screening service).

(6) G0463 (code for services furnished
in ETA hospitals).

(7) G0506 (code for chronic care man-
agement).

(8) G2010 (code for the remote evalua-
tion of patient video/images).

(9) G2012 and G2252 (codes for virtual
check-in).

(10) G2058 (code for non-complex
chronic care management).

(11) G2064 and G2065 (codes for prin-
cipal care management services).

(12) G0317, G0318, and G2212 (codes for
prolonged office or other outpatient
visit for the evaluation and manage-
ment of a patient).

(13) G2214 (code for psychiatric col-
laborative care model).

(14) G3002 and G3003 (codes for chron-
ic pain management).

(C) Primary care service codes in-
clude any CPT code identified by CMS
that directly replaces a CPT code spec-
ified in paragraph (c)(1)(vii)(A) of this
section or a HCPCS code specified in
paragraph (c)(1)(vii)(B) of this section,
when the assignment window (as de-
fined in §425.20) for a benchmark or
performance year includes any day on
or after the effective date of the re-
placement code for payment purposes
under FFS Medicare.

(viii) For the performance year start-
ing on January 1, 2024, and subsequent
performance years as follows:

(A) CPT codes:

(1) 96160 and 96161 (codes for adminis-
tration of health risk assessment).

(2) 96202 and 96203 (codes for caregiver
behavior management training).

(3) 975650, 97551, and 97552 (codes for
caregiver training services).

(4) 99201 through 99215 (codes for of-
fice or other outpatient visit for the
evaluation and management of a pa-
tient).

(5) 99304 through 99318 (codes for pro-
fessional services furnished in a nurs-
ing facility; professional services or
services reported on an FQHC or RHC
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claim identified by these codes are ex-
cluded when furnished in a SNF).

(6) 99319 through 99340 (codes for pa-
tient domiciliary, rest home, or custo-
dial care visit).

(7) 99341 through 99350 (codes for eval-
uation and management services fur-
nished in a patient’s home).

(8) 99354 and 99355 (add-on codes, for
prolonged evaluation and management
or psychotherapy services beyond the
typical service time of the primary
procedure; when the base code is also a
primary care service code under this
paragraph (c¢)(1)(viii)).

(9) 99406 and 99407 (codes for smoking
and tobacco-use cessation counseling
services).

(10) 99421, 99422, and 99423 (codes for
online digital evaluation and manage-
ment).

(11) 99424, 99425, 99426, and 99427 (codes
for principal care management serv-
ices).

(12) 99437, 99487, 99489, 99490 and 99491
(codes for chronic care management).

(13) 99439 (code for mnon-complex
chronic care management).

(14) 99483 (code for assessment of and
care planning for patients with cog-
nitive impairment).

(15) 99484, 99492, 99493 and 99494 (codes
for behavioral health integration serv-
ices).

(16) 99495 and 99496 (codes for transi-
tional care management services).

(17) 99497 and 99498 (codes for advance
care planning; services identified by
these codes furnished in an inpatient
setting are excluded).

(B) HCPCS codes:

(1) G0019 and G0022 (codes for commu-
nity health integration services).

(2) G0023 and G0024 (codes for prin-
cipal illness navigation services).

(3) G0101 (code for cervical or vaginal
cancer screening).

(4) GO0136 (code for social deter-
minants of health risk assessment
services).

(5) G0317, G0318, and G2212 (codes for
prolonged office or other outpatient
visit for the evaluation and manage-
ment of a patient).

(6) G0402 (code for the Welcome to
Medicare visit).

(7) G0438 and G0439 (codes for the an-
nual wellness visits).
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(8) GO0442 (code for alcohol misuse
screening service).

(9) G0443 (code for alcohol misuse
counseling service).

(10) G0444 (code for annual depression
screening service).

(11) G0463 (code for services furnished
in ETA hospitals).

(12) G0506 (code for chronic care man-
agement).

(13) G2010 (code for the remote eval-
uation of patient video/images).

(14) G2012 and G2252 (codes for virtual
check-in).

(15) G2058 (code for mnon-complex
chronic care management).

(16) G2064 and G2065 (codes for prin-
cipal care management services).

(17) G2086, G2087, and 2088 (codes for
office-based opioid use disorder serv-
ices).

(18) G2211 (code for visit complexity
inherent to evaluation and manage-
ment services add-on).

(19) G2214 (code for psychiatric col-
laborative care model).

(20) G3002 and G3003 (codes for chron-
ic pain management).

(C) Primary care service codes in-
clude any CPT code identified by CMS
that directly replaces a CPT code spec-
ified in paragraph (c)(1)(viii)(A) of this
section or a HCPCS code specified in
paragraph (c¢)(1)(viii)(B) of this section,
when the assignment window (as de-
fined in §425.20) for a benchmark or
performance year includes any day on
or after the effective date of the re-
placement code for payment purposes
under FFS Medicare.

(2)(1) Except as otherwise specified in
paragraph (¢)(2)(1)(A)(2) of this section,
when the assignment window or appli-
cable expanded window for assignment
(as defined in §425.20) for a benchmark
or performance year includes any
month(s) during the COVID-19 Public
Health Emergency defined in §400.200 of
this chapter, in determining bene-
ficiary assignment, we use the primary
care service codes identified in para-
graph (c)(1) of this section, and addi-
tional primary care service codes as
follows:

(A) CPT codes:

(1) 99421, 99422, and 99423 (codes for
online digital evaluation and manage-
ment services).
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(2) 99441, 99442, and 99443 (codes for
telephone evaluation and management
services). These codes are used in de-
termining beneficiary assignment as
specified in paragraphs (c)(2)(i) and (ii)
of this section and until they are no
longer payable under Medicare fee-for-
service payment policies as specified
under section 1834(m) of the Act and
§§410.78 and 414.65 of this subchapter.

(B) HCPCS codes:

(I) G2010 (code for the remote evalua-
tion of patient video/images).

(2) G2012 (code for virtual check-in).

(ii) Except as otherwise specified in
paragraph (¢)(2)(1)(A)(2) of this section,
the additional primary care service
codes specified in paragraph (c)(2)(i) of
this section are applicable to all
months of the assignment window or
applicable expanded window for assign-
ment (as defined in §425.20), when the
assignment window or applicable ex-
panded window for assignment includes
any month(s) during the COVID-19
Public Health Emergency defined in
§400.200 of this chapter.

[76 FR 67973, Nov. 2, 2011, as amended at 80
FR 32840, June 9, 2015; 82 FR 53369, Nov. 15,
2017; 83 FR 60092, Nov. 23, 2018; 83 FR 68069,
Dec. 31, 2018; 85 FR 27625, May 8, 2020; 85 FR
85040, Dec. 28, 2020; 86 FR 65684, Nov. 19, 2021;
87 FR 70233, Nov. 18, 2022; 88 FR 79544, Nov. 16,
2023]

§425.401 Criteria for a beneficiary to
be assigned to an ACO.

(a) A beneficiary may be assigned to
an ACO under the assignment method-
ology in §§425.402 and 425.404, for a per-
formance or benchmark year, if the
beneficiary meets all of the following
criteria during the assignment window:

(1)(i) Has at least 1 month of Part A
and Part B enrollment; and

(ii) Does not have any months of Part
A only or Part B only enrollment.

(2) Does not have any months of
Medicare group (private) health plan
enrollment.

(3) Is not assigned to any other Medi-
care shared savings initiative.

(4) Lives in the United States or U.S.
territories and possessions, based on
the most recent available data in our
beneficiary records regarding the bene-
ficiary’s residence at the end of the as-
signment window.

(b) A beneficiary is excluded from the
prospective assignment list of an ACO

§425.402

that is participating under prospective
assignment under §425.400(a)(3) at the
end of a performance or benchmark
year and quarterly during each per-
formance year consistent with
§425.400(a)(3)(ii), or at the end of CY
2019 as specified in §425.609(b)(1)(ii) and
(c)(1)(ii) if the beneficiary meets any of
the following criteria during the per-
formance or benchmark year:

(1)(i) Does not have at least 1 month
of Part A and Part B enrollment; and

(ii) Has any months of Part A only or
Part B only enrollment.

(2) Has any months of Medicare group
(private) health plan enrollment.

(3) Did not live in the United States
or U.S. territories and possessions,
based on the most recent available
data in our beneficiary records regard-
ing the beneficiary’s residency at the
end of the year.

[80 FR 32840, June 9, 2015, as amended at 83
FR 60093, Nov. 23, 2018; 83 FR 68069, Dec. 31,
2018]

§425.402 Basic assignment method-
ology.
(a) For performance years 2012

through 2015, CMS employs the fol-
lowing step-wise methodology to assign
Medicare beneficiaries to an ACO after
identifying all patients that had at
least one primary care service with a
physician who is an ACO professional
of that ACO:

(1)(i) Identify all primary care serv-
ices rendered by primary care physi-
cians during one of the following:

(A) The most recent 12 months (for
purposes of preliminary prospective as-
signment and quarterly updates to the
preliminary prospective assignment).

(B) The performance year (for pur-
poses of final assignment).

(ii) The beneficiary is assigned to an
ACO if the allowed charges for primary
care services furnished to the bene-
ficiary by all the primary care physi-
cians who are ACO professionals in the
ACO are greater than the allowed
charges for primary care services fur-
nished by primary care physicians who
are—

(A) ACO professionals in any other
ACO; and

(B) Not affiliated with any ACO and
identified by a Medicare-enrolled TIN.
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(2) The second step considers the re-
mainder of the beneficiaries who have
received at least one primary -care
service from an ACO physician, but
who have not had a primary care serv-
ice rendered by any primary care phy-
sician, either inside or outside the
ACO. The beneficiary will be assigned
to an ACO if the allowed charges for
primary care services furnished to the
beneficiary by all ACO professionals in
the ACO are greater than the allowed
charges for primary care services fur-
nished by—

(i) All ACO professionals in any other
ACO; and

(ii) Other physicians, nurse practi-
tioners, physician assistants, clinical
nurse specialists who are unaffiliated
with an ACO and are identified by a
Medicare-enrolled TIN.

(b) For performance year 2016 and
subsequent performance years, CMS
employs the following step-wise meth-
odology to assign Medicare fee-for-
service beneficiaries to an ACO based
on available claims information:

(1) Identify all beneficiaries that had
at least one primary care service dur-
ing the applicable assignment window
with a physician who is an ACO profes-
sional in the ACO and who is a primary
care physician as defined under §425.20
or who has one of the primary spe-
cialty designations included in para-
graph (c¢) of this section.

(2) Identify all primary care services
furnished to beneficiaries identified in
paragraph (b)(1) of this section by ACO
professionals of that ACO who are pri-
mary care physicians as defined under
§425.20, non-physician ACO profes-
sionals, and physicians with specialty
designations included in paragraph (c)
of this section during the applicable as-
signment window.

(3) Under the first step, a beneficiary
identified in paragraph (b)(1) of this
section is assigned to an ACO if the al-
lowed charges for primary care services
furnished to the beneficiary by primary
care physicians who are ACO profes-
sionals and non-physician ACO profes-
sionals in the ACO are greater than the
allowed charges for primary care serv-
ices furnished by primary care physi-
cians, nurse practitioners, physician
assistants, and clinical nurse special-
ists who are—

42 CFR Ch. IV (10-1-24 Edition)

(i) ACO professionals in any other
ACO; or

(ii) Not affiliated with any ACO and
identified by a Medicare-enrolled bill-
ing TIN.

(4) The second step considers the re-
mainder of the beneficiaries identified
in paragraph (b)(1) of this section who
have not had a primary care service
rendered by any primary care physi-
cian, nurse practitioner, physician as-
sistant, or clinical nurse specialist, ei-
ther inside the ACO or outside the
ACO. The beneficiary will be assigned
to an ACO if the allowed charges for
primary care services furnished to the
beneficiary by physicians who are ACO
professionals with specialty designa-
tions as specified in paragraph (c) of
this section are greater than the al-
lowed charges for primary care services
furnished by physicians with specialty
designations as specified in paragraph
(c) of this section—

(i) Who are ACO professionals in any
other ACO; or

(ii) Who are unaffiliated with an ACO
and are identified by a Medicare-en-
rolled billing TIN.

(6) For performance year 2025 and
subsequent performance years, CMS
employs the following third step to as-
sign Medicare fee-for-service bene-
ficiaries who were not identified by the
criterion specified in paragraph (b)(1)
of this section:

(i) Identify all beneficiaries who had
at least one primary care service with
a non-physician ACO professional in
the ACO during the applicable assign-
ment window.

(ii) For the beneficiaries identified in
paragraph (b)(5)(i) of this section, iden-
tify those beneficiaries that had at
least one primary care service with a
physician who is an ACO professional
in the ACO and who is a primary care
physician as defined under §425.20 or
who has one of the primary specialty
designations included in paragraph (c)
of this section during the applicable
expanded window for assignment.

(iii) Identify all primary care serv-
ices furnished to beneficiaries identi-
fied in paragraph (b)(5)(ii) of this sec-
tion by ACO professionals in the ACO
who are primary care physicians as de-
fined under §425.20, non-physician ACO
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professionals, and physicians with spe-
cialty designations included in para-
graph (c) of this section during the ap-
plicable expanded window for assign-
ment.

(iv) A beneficiary identified in para-
graph (b)(5)(ii) of this section is as-
signed to the ACO if the allowed
charges for primary care services fur-
nished to the beneficiary by ACO pro-
fessionals in the ACO who are primary
care physicians, physicians with spe-
cialty designations included in para-
graph (c) of this section, or non-physi-
cian ACO professionals during the ap-
plicable expanded window for assign-
ment are greater than the allowed
charges for primary care services fur-
nished by primary care physicians,
physicians with specialty designations
as specified in paragraph (c) of this sec-
tion, nurse practitioners, physician as-
sistants, and clinical nurse specialists
who are—

(A) ACO professionals in any other
ACO; or

(B) Not affiliated with any ACO and
identified by a Medicare-enrolled bill-
ing TIN.

(c) ACO professionals considered in
the second and third step of the assign-
ment methodology in paragraphs (b)(4)
and (b) of this section include physi-
cians who have one of the following
primary specialty designations:

(1) Cardiology.

(2) Osteopathic manipulative medi-
cine.

(3) Neurology.

(4) Obstetrics/gynecology.

(5) Sports medicine.

(6) Physical medicine and rehabilita-
tion.

(7) Psychiatry.

(8) Geriatric psychiatry.

(9) Pulmonary disease.

(10) Nephrology.

(11) Endocrinology.

(12) Multispecialty clinic or group
practice.

(13) Addiction medicine.

(14) Hematology.

(15) Hematology/oncology.

(16) Preventive medicine.

(17) Neuropsychiatry.

(18) Medical oncology.

(19) Gynecology/oncology.

(d) When considering services fur-
nished by ACO professionals in teach-
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ing hospitals that have elected under
§415.160 of this subchapter to receive
payment on a reasonable cost basis for
the direct medical and surgical serv-
ices of their physicians in the assign-
ment methodology under paragraph (b)
of this section, CMS uses an estimated
amount based on the amounts payable
under the physician fee schedule for
similar services in the geographic loca-
tion of the teaching hospital as a proxy
for the amount of the allowed charges
for the service.

(e) For performance year 2018 and
subsequent performance years, if a sys-
tem is available to allow a beneficiary
to designate a provider or supplier as
responsible for coordinating their over-
all care and for CMS to process the des-
ignation electronically, CMS will sup-
plement the claims-based assignment
methodology described in this section
with information provided by bene-
ficiaries regarding the provider or sup-
plier they consider responsible for co-
ordinating their overall care. Such des-
ignations must be made in the form
and manner and by a deadline deter-
mined by CMS.

(1) Notwithstanding the assignment
methodology under paragraph (b) of
this section, beneficiaries who des-
ignate an ACO professional partici-
pating in an ACO as responsible for co-
ordinating their overall care are pro-
spectively assigned to that ACO, re-
gardless of track, annually at the be-
ginning of each benchmark and per-
formance year based on available data
at the time assignment lists are deter-
mined for the benchmark and perform-
ance year.

(2) Beneficiaries are added to the
ACO’s list of assigned beneficiaries if
all of the following conditions are sat-
isfied:

(i) For performance year 2018:

(A) The beneficiary must have had at
least one primary care service during
the assignment window as defined
under §425.20 with a physician who is
an ACO professional in the ACO who is
a primary care physician as defined
under §425.20 or who has one of the pri-
mary specialty designations included
in paragraph (c) of this section.

(B) The beneficiary meets the eligi-
bility criteria established at §425.401(a)
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and must not be excluded by the cri-
teria at §425.401(b). The exclusion cri-
teria at §425.401(b) apply for purposes
of determining beneficiary eligibility
for alignment to ACOs under all tracks
based on the beneficiary’s designation
of an ACO professional as responsible
for coordinating their overall care
under paragraph (e) of this section.

(C) The beneficiary must have des-
ignated an ACO professional who is a
primary care physician as defined at
§425.20, a physician with a specialty
designation included at paragraph (c)
of this section, or a nurse practitioner,
physician assistant, or clinical nurse
specialist as responsible for coordi-
nating their overall care.

(D) If a beneficiary has designated a
provider or supplier outside the ACO
who is a primary care physician as de-
fined at §425.20, a physician with a spe-
cialty designation included at para-
graph (c) of this section, or a nurse
practitioner, physician assistant, or
clinical nurse specialist, as responsible
for coordinating their overall care, the
beneficiary is not added to the ACO’s
list of assigned beneficiaries under the
assignment methodology in paragraph
(b) of this section.

(ii) For performance years starting
on January 1, 2019, and subsequent per-
formance years:

(A) The beneficiary meets the eligi-
bility criteria established at §425.401(a)
and must not be excluded by the cri-
teria at §425.401(b). The exclusion cri-
teria at §425.401(b) apply for purposes
of determining beneficiary eligibility
for alignment to an ACO based on the
beneficiary’s designation of an ACO
professional as responsible for coordi-
nating their overall care under para-
graph (e) of this section, regardless of
the ACO’s assignment methodology se-
lection under §425.226(a)(1).

(B) The beneficiary must have des-
ignated an ACO professional as respon-
sible for coordinating their overall
care.

(C) If a beneficiary has designated a
provider or supplier outside the ACO as
responsible for coordinating their over-
all care, the beneficiary is not added
under the assignment methodology in
paragraph (b) of this section to the
ACO’s list of assigned beneficiaries for
a 12-month performance year or the

42 CFR Ch. IV (10-1-24 Edition)

ACO’s list of assigned beneficiaries for
a 6-month performance year, which is
based on the entire CY 2019 as provided
in §425.609.

(D) The beneficiary is not assigned to
an entity participating in a model test-
ed or expanded under section 1115A of
the Act under which claims-based as-
signment is based solely on claims for
services other than primary care serv-
ices and for which there has been a de-
termination by the Secretary that
waiver of the requirement in section
1899(c)(2)(B) of the Act is necessary
solely for purposes of testing the
model.

(3) The ACO, ACO participants, ACO
providers/suppliers, ACO professionals,
and other individuals or entities per-
forming functions and services related
to ACO activities are prohibited from
providing or offering gifts or other re-
muneration to Medicare beneficiaries
as inducements for influencing a Medi-
care beneficiary’s decision to designate
or not to designate an ACO profes-
sional under paragraph (e) of this sec-
tion. The ACO, ACO participants, ACO
providers/suppliers, ACO professionals,
and other individuals or entities per-
forming functions and services related
to ACO activities must not, directly or
indirectly, commit any act or omis-
sion, nor adopt any policy that coerces
or otherwise influences a Medicare
beneficiary’s decision to designate or
not to designate an ACO professional
as responsible for coordinating their
overall care under paragraph (e) of this
section, including but not limited to
the following:

(i) Offering anything of value to the
Medicare beneficiary as an inducement
to influence the Medicare beneficiary’s
decision to designate or not to des-
ignate an ACO professional as respon-
sible for coordinating their overall care
under paragraph (e) of this section.
Any items or services provided in vio-
lation of paragraph (e)(3) of this sec-
tion are not considered to have a rea-
sonable connection to the medical care
of the beneficiary, as required under
§425.304(b)(1).

(ii) Withholding or threatening to
withhold medical services or limiting
or threatening to limit access to care.

(f) For performance year 2023 and
subsequent performance years, CMS
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