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apply all or some portion of the rebate
for a plan toward payment for supple-
mental drug coverage described at
§423.104(f)(1)(ii), which may include re-
duction in cost sharing and coverage of
drugs not covered under Part D. The
rebate, or portion of rebate, applied to-
ward supplemental benefits may only
be applied to a mandatory supple-
mental benefit, and cannot be used to
fund an optional supplemental benefit.

(2) Payment of premium for prescription
drug coverage. MA organizations that
offer a prescription drug benefit may
credit some or all of the rebate toward
reduction of the MA monthly prescrip-
tion drug beneficiary premium.

(3) Payment toward Part B premium.
MA organizations may credit some or
all of the rebate toward reduction of
the Medicare Part B premium (deter-
mined without regard to the applica-
tion of subsections (b), (h), and (i) of
section 1839 of the Act).

(c) Disclosure relating to rebates. MA
organizations must disclose to CMS in-
formation on the amount of the rebate
provided, as required at §422.254(d). MA
organizations must distinguish, for
each MA plan, the amount of rebate ap-
plied to enhance original Medicare ben-
efits from the amount of rebate applied
to enhance Part D benefits.<[70 FR
4725, Jan. 28, 2005, as amended at 76 FR
21567, Apr. 15, 2011]

§422.270 Incorrect collections of pre-
miums and cost-sharing.

(a) Definitions. As used in this
section-

(1) Amounts incorrectly collected-

(i) Means amounts that-

(A) Exceed the limits approved under
§422.262;

(B) In the case of an MA private fee-
for-service plan, exceed the MA month-
ly basic beneficiary premium or the
MA monthly supplemental premium
submitted under §422.262; and

(C) In the case of an MA MSA plan,
exceed the MA monthly beneficiary
supplemental premium submitted
under §422.262, or exceed permissible
cost sharing amounts after the deduct-
ible has been met per §422.103; and

(ii) Includes amounts collected from
an enrollee who was believed to be en-
titled to Medicare benefits but was
later found not to be entitled.

§422.270

(2) Other amounts due are amounts
due for services that were—

(i) Emergency, urgently needed serv-
ices, or other services obtained outside
the MA plan; or

(ii) Initially denied but, upon appeal,
found to be services the enrollee was
entitled to have furnished by the MA
organization.

(b) Basic commitments. An MA organi-
zation must agree to refund all
amounts incorrectly collected from its
Medicare enrollees, or from others on
behalf of the enrollees, and to pay any
other amounts due the enrollees or
others on their behalf.

(¢c) Refund methods—(1) Lump-sum
payment. The MA organization must
use lump-sum payments for the fol-
lowing:

(i) Amounts incorrectly collected
that were not collected as premiums.

(ii) Other amounts due.

(iii) All amounts due if the MA orga-
nization is going out of business or ter-
minating its MA contract for an MA
plan(s).

(2) Premium adjustment or Ilump-sum
payment, or both. If the amounts incor-
rectly collected were in the form of
premiums, or included premiums as
well as other charges, the MA organiza-
tion may refund by adjustment of fu-
ture premiums or by a combination of
premium adjustment and lump-sum
payments.

(3) Refund when enrollee has died or
cannot be located. If an enrollee has died
or cannot be located after reasonable
effort, the MA organization must make
the refund in accordance with State
law.

(d) Reduction by CMS. If the MA orga-
nization does not make the refund re-
quired under this section by the end of
the contract period following the con-
tract period during which an amount
was determined to be due to an en-
rollee, CMS will reduce the premium
the MA organization is allowed to
charge an MA plan enrollee by the
amounts incorrectly collected or other-
wise due. In addition, the MA organiza-
tion would be subject to sanction under
subpart O of this part for failure to re-
fund amounts incorrectly collected
from MA plan enrollees.
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§422.272 Release of MA bid pricing
data.

(a) Terminology. For purposes of this
section, the term ‘“MA bid pricing
data’ means the following information
that MA organizations must submit for
each MA plan bid for the annual bid
submission:

(1) The pricing-related information
described at §422.254(a)(1); and

(2) The information required for MSA
plans, described at §422.254(e).

(b) Release of MA bid pricing data.
Subject to paragraph (c) of this section
and to the annual timing identified in
paragraph (d) of this section, CMS will
release to the public MA bid pricing
data for MA plan bids accepted or ap-
proved by CMS for a contract year
under §422.256. The annual release will
contain MA bid pricing data from the
final list of MA plan bids accepted or
approved by CMS for a contract year
that is at least 5 years prior to the up-
coming calendar year.

(c) Exclusions from release of MA bid
pricing data. For the purpose of this
section, the following information is
excluded from the data released under
paragraph (b) of this section:

(1) For an MA plan bid that includes
Part D benefits, the information de-
scribed at §422.254(b)(1)(ii), (c)(3)(ii),
and (c)(7).

(2) Additional information that CMS
requires to verify the actuarial bases of
the bids for MA plans for the annual
bid submission, as follows:

(i) Narrative information on base pe-
riod factors, manual rates, cost-sharing
methodology, optional supplement ben-
efits, and other required narratives.

(ii) Supporting documentation.

(3) Any information that could be
used to identify Medicare beneficiaries
or other individuals.

(4) Bid review correspondence and re-
ports.

(d) Timing of data release. CMS will re-
lease MA bid pricing data as provided
in paragraph (b) of this section on an
annual basis after the first Monday in
October.

[81 FR 80556, Nov. 15, 2016]
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Subpart G—Payments to Medi-
care Advantage Organiza-
tions

SOURCE: 70 FR 4729, Jan. 28, 2005, unless
otherwise noted.

§422.300 Basis and scope.

This subpart is based on sections
1106, 1128J(d), 1852, 1853, 1854, and 1858 of
the Act. It sets forth the requirements
for making payments to MA organiza-
tions offering local and regional MA
policies, including calculation of MA
capitation rates and benchmarks, con-
ditions under which payment is based
on plan bids, adjustments to capitation
rates (including risk adjustment), col-
lection of risk adjustment data, condi-
tions for use and disclosure of risk ad-
justment data, collection of improper
payments and other payment rules.
Section 422.458 specifies the require-
ments for risk sharing payments to MA
regional organizations.

[88 FR 6665, Feb. 1, 2023]

§422.304 Monthly payments.

(a) General rules. Except as provided
in paragraph (b) of this section, CMS
makes advance monthly payments of
the amounts determined under para-
graphs (a)(1) and (a)(2) of this section
for coverage of original fee-for-service
benefits for an individual in an MA
payment area for a month.

(1) Payment of bid for plans with bids
below benchmark. For MA plans that
have average per capita monthly sav-
ings (as described at §422.264(b) for
local plans and §422.264(d) for regional
plans), CMS pays:

(i) The unadjusted MA statutory non-
drug monthly bid amount defined in
§422.252, risk-adjusted as described at
§422.308(c) and adjusted (if applicable)
for variations in rates within the plan’s
service area (described at §422.258(a)(2))
and for the effects of risk adjustment
on beneficiary premiums under
§422.262; and

(ii) The amount (if any) of the rebate
described in paragraph (a)(3) of this
section.

(2) Payment of benchmark for plans
with bids at or above benchmark. For MA
plans that do not have average per cap-
ita monthly savings (as described at
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§422.264(b) for local plans and
§422.264(d) for regional plans), CMS
pays the unadjusted MA area-specific
non-drug monthly benchmark amount
specified at §422.258, risk-adjusted as
described at §422.308(c) and adjusted (if
applicable) for variations in rates with-
in the plan’s service area (described at
§422.258(a)(2)) and for the effects of risk
adjustment on beneficiary premiums
under §422.262.

(38) Payment of rebate for plans with
bids below benchmarks. The rebate
amount under paragraph (a)(1)(ii) of
this section is the amount of the
monthly rebate computed under
§422.266(a) for that plan, less the
amount (if any) applied to reduce the
Part B premium, as provided under
§422.266(b)(3)).

(b) Separate payment for Federal drug
subsidies. In the case of an enrollee in
an MA-PD plan, defined at §422.252, the
MA organization offering such a plan
also receives-

(1) Direct and reinsurance subsidy
payments for qualified prescription
drug coverage, described at section
1860D-15(a) and (b) of the Act (other
than payments for fallback prescrip-
tion drug plans described at section
1860D-11(g)(5) of the Act); and

(2) Reimbursement for premium and
cost sharing reductions for low-income
individuals, described at section 1860D-
14 of the Act.

(c) Special rules—(1) Enrollees with
end-stage renal disease. (i) For enrollees
determined to have end-stage renal dis-
ease (ESRD), CMS establishes special
rates that are actuarially equivalent to
rates in effect before the enactment of
the Medicare Prescription Drug, Im-
provement, and Modernization Act of
2003.

(ii) CMS publishes annual changes in
these capitation rates no later than the
first Monday in April each year, as pro-
vided in §422.312.

(iii) CMS applies appropriate adjust-
ments when establishing the rates, in-
cluding risk adjustment factors.

(iv) CMS reduces the payment rate
for each renal dialysis treatment by
the same amount that CMS is author-
ized to reduce the amount of each com-
posite rate payment for each treatment
as set forth in section 1881(b)(7) of the
Act. These funds are to be used to help

§422.304

pay for the ESRD network program in
the same manner as similar reductions
are used in original Medicare.

(2) MSA enrollees. In the case of an
MSA plan, CMS pays the unadjusted
MA area-specific non-drug monthly
benchmark amount for the service
area, determined in accordance with
§422.314(c) and subject to risk adjust-
ment as set forth at §422.308(c), less Va2
of the annual lump sum amount (Gf
any) CMS deposits to the enrollee’s MA
MSA.

(3) RFB plan enrollees. For RFB plan
enrollees, CMS adjusts the capitation
payments otherwise determined under
this subpart to ensure that the pay-
ment level is appropriate for the actu-
arial characteristics and experience of
these enrollees. That adjustment can
be made on an individual or organiza-
tion basis.

(d) Payment areas—(1) General rule.
Except as provided in paragraph (e) of
this section—

(i) An MA payment area for an MA
local plan is an MA local area defined
at §422.252.

(ii) An MA payment area for an MA
regional plan is an MA region, defined
at §422.455(b)(1).

(2) Special rule for ESRD enrollees. For
ESRD enrollees, the MA payment area
is a State or other geographic area
specified by CMS.

(e) Geographic adjustment of payment
areas for MA local plans—(1) Termi-
nology. ‘“Metropolitan Statistical
Area’” and ‘‘Metropolitan Division”
mean any areas so designated by the
Office of Management and Budget in
the Executive Office of the President.

(2) State request. A State’s chief exec-
utive may request, no later than Feb-
ruary 1 of any year, a geographic ad-
justment of the State’s payment areas
for MA 1local plans for the following
calendar year. The chief executive may
request any of the following adjust-
ments to the payment area specified in
paragraph (c)(1)(i) of this section:

(i) A single statewide MA payment
area.

(ii) A metropolitan-based system in
which all non-metropolitan areas with-
in the State constitute a single pay-
ment area and any of the following
constitutes a separate MA payment
area:
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(A) All portions of each single Metro-
politan Statistical Area within the
State.

(B) All portions of each Metropolitan
Statistical Area within each Metro-
politan Division within the State.

(iii) A consolidation of noncontig-
uous counties.

(3) CMS response. In response to the
request, CMS makes the payment ad-
justment requested by the chief execu-
tive. This adjustment cannot be re-
quested or made for payments to re-
gional MA plans.

(4) Budget neutrality adjustment for
geographically adjusted payment areas. If
CMS adjusts a State’s payment areas
in accordance with paragraph (d)(2) of
this section, CMS at that time, and
each year thereafter, adjusts the capi-
tation rates so that the aggregate
Medicare payments do not exceed the
aggregate Medicare payments that
would have been made to all the
State’s payments areas, absent the ge-
ographic adjustment.

(f) Separate payment for meaningful use
of certified EHRs. In the case of quali-
fying MA organizations, as defined in
§495.200 of this chapter, entitled to MA
EHR incentive payments per §495.204 of
this chapter, such payments are made
in accordance with sections 1853(1) and
(m) of the Act and subpart C of part 495
of this chapter.

[70 FR 4729, Jan. 28, 2005, as amended at 75
FR 44564, July 28, 2010; 85 FR 72909, Nov. 16,
2020]

§422.306 Annual MA capitation rates.

Subject to adjustments at §§422.308(b)
and (g), the annual capitation rate for
each MA local area is determined
under paragraph (a) of this section for
2005 and each succeeding year, except
for years when CMS announces under
§422.312(b) that the annual capitation
rates will be determined under para-
graph (b) of this section, and is then
adjusted to exclude the applicable
phase-in percentage of the standardized
costs for payments under section
1886(d)(5)(B) of the Act in the area for
the year under paragraph (c) of this
section and costs for kidney acquisi-
tions in the area for the year under
paragraph (d) of this section.

(a) Minimum percentage increase rate.
The annual capitation rate for each

42 CFR Ch. IV (10-1-24 Edition)

MA local area is equal to the minimum
percentage increase rate, which is the
annual capitation rate for the area for
the preceding year increased by the na-
tional per capita MA growth percent-
age (defined at §422.308(a)) for the year,
but not taking into account any ad-
justment under §422.308(b) for a year
before 2004.

(b) Greater of the minimum percentage
increase rate or local area fee-for-service
costs. The annual capitation rate for
each MA local area is the greater of—

(1) The minimum percentage increase
rate under paragraph (a) of this sec-
tion; or

(2) The amount determined, no less
frequently than every 3 years, to be the
adjusted average per capita cost for the
MA 1local area, as determined under
section 1876(a)(4) of the Act, based on
100 percent of fee-for-service costs for
individuals who are not enrolled in an
MA plan for the year, with the fol-
lowing adjustments:

(i) Adjusted as appropriate for the
purpose of risk adjustment;

(ii) Adjusted to exclude costs attrib-
utable to payments under section
1886(h) of the Act for the costs of direct
graduate medical education;

(iii) Adjusted to include CMS’ esti-
mate of the amount of additional per
capita payments that would have been
made in the MA local area if individ-
uals entitled to benefits under this
title had not received services from fa-
cilities of the Department of Defense
or the Department of Veterans Affairs;
and

(iv) Adjusted to exclude costs attrib-
utable to payments under sections
1848(0) and 1886(n) of the Act of Medi-
care FFS incentive payments for
meaningful use of electronic health
records.

(c) Phase-out of the indirect costs of
medical education from MA capitation
rates. Beginning with 2010, after the an-
nual capitation rate for each MA local
area is determined under paragraph (a)
or (b), the amount is adjusted in ac-
cordance with section 1853(k)(4) of the
Act to exclude from such amount the
phase-in percentage for the year of the
estimated costs for payments under
section 1886(d)(5)(B) of the Act in the
area for the year.
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(d) Exclusion of costs for kidney acqui-
sitions from MA capitation rates. Begin-
ning with 2021, after the annual capita-
tion rate for each MA local area is de-
termined under paragraph (a) or (b) of
this section, the amount is adjusted in
accordance with section 1853(k)(5) of
the Act to exclude the Secretary’s esti-
mate of the standardized costs for pay-
ments for organ acquisitions for kidney
transplants covered under this title
(including expenses covered under sec-
tion 1881(d) of the Act) in the area for
the year.

[70 FR 4729, Jan. 28, 2005, as amended at 73
FR 54250, Sept. 18, 2008; 75 FR 19806, Apr. 15,
2010; 75 FR 44564, July 28, 2010; 85 FR 33907,
June 2, 2020]

§422.308 Adjustments to capitation
rates, benchmarks, bids, and pay-
ments.

CMS performs the following calcula-
tions and adjustments to determine
rates and payments:

(a) National per capita growth percent-
age. (1) The national per capita growth
percentage for a year, applied under
§422.306, is CMS’ estimate of the rate of
growth in per capita expenditures
under this title for an individual enti-
tled to benefits under Part A and en-
rolled under Part B. CMS may make
separate estimates for aged enrollees,
disabled enrollees, and enrollees who
have ESRD.

(2) The amount calculated in para-
graph (a)(1) of this section must ex-
clude expenditures attributable to sec-
tions 1848(a)(7) and (o) and sections
1886(b)(3)(B)(ix) and (n) of the Act.

(b) Adjustment for over or under projec-
tion of national per capita growth per-
centages. CMS will adjust the minimum
percentage increase rate at
§422.306(a)(2) and the adjusted average
per capita cost rate at §422.306(b)(2) for
the previous year to reflect any dif-
ferences between the projected na-
tional per capita growth percentages
for that year and previous years, and
the current estimates of those percent-
ages for those years. CMS will not
make this adjustment for years before
2004.

(¢) Risk adjustment—(1) General rule.
CMS will adjust the payment amounts
under §422.304(a)(1), (a)(2), and (a)(3) for
age, gender, disability status, institu-
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tional status, and other factors CMS
determines to be appropriate, including
health status, in order to ensure actu-
arial equivalence. CMS may add to,
modify, or substitute for risk adjust-
ment factors if those changes will im-
prove the determination of actuarial
equivalence.

(2) Risk adjustment: Health status—(i)
Data collection. To adjust for health
status, CMS applies a risk factor based
on data obtained in accordance with
§422.310.

(ii) Implementation. CMS applies a
risk factor that incorporates inpatient
hospital and ambulatory risk adjust-
ment data. This factor is phased as fol-
lows:

(A) 100 percent of payments for ESRD
MA enrollees in 2005 and succeeding
years.

(B) 75 percent of payments for aged
and disabled enrollees in 2006.

(C) 100 percent of payments for aged
and disabled enrollees in 2007 and suc-
ceeding years.

(3) Uniform application. Except as pro-
vided for MA RFB plans under
§422.304(c)(3), CMS applies this adjust-
ment factor to all types of plans.

(4) Authority to apply frailty adjust-
ment under PACE payment rules for cer-
tain specialiced MA plans for special
needs individuals. (i) Application of pay-
ment rules. For plan year 2011 and sub-
sequent plan years, in the case of a
plan described in paragraph (c)(4)(ii) of
this section, the Secretary may apply
the payment rules under section 1894(d)
of the Act (other than paragraph (3) of
that section) rather than the payment
rules that would otherwise apply under
this part, but only to the extent nec-
essary to reflect the costs of treating
high concentrations of frail individ-
uals.

(ii) Plan described. A plan described in
this paragraph is a fully integrated
dual-eligible special needs plan, as de-
fined at §422.2, and has a similar aver-
age level of frailty (as determined by
the Secretary) as the PACE program.

(5) Application of coding adjustment. (i)
In applying the adjustment under para-
graph (c)(1) of this section for health
status to payment amounts, the Sec-
retary ensures that such adjustment
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reflects changes in treatment and cod-
ing practices in the fee-for-service sec-
tor and reflects differences in coding
patterns between MA plans and pro-
viders under Part A and B to the extent
that the Secretary has identified such
differences.

(ii) In order to ensure payment accu-
racy, the Secretary annually conducts
an analysis of the differences described
in paragraph (c¢)(5)(i) of this section.

(A) The Secretary completes such
analysis by a date necessary to ensure
that the results of such analysis are in-
corporated on a timely basis into the
risk scores for 2008 and subsequent
years.

(B) In conducting such analysis, the
Secretary uses data submitted with re-
spect to 2004 and subsequent years, as
available and updated as appropriate.

(iii) In calculating each year’s ad-
justment, the adjustment factor is as
follows:

(A) For 2014, not less than the adjust-
ment factor applied for 2010, plus 1.3
percentage points.

(B) For each of the years 2015 through
2018, not less than the adjustment fac-
tor applied for the previous year, plus
0.25 percentage points.

(C) For 2019 and each subsequent
year, not less than 5.7 percent.

(iv) Such adjustment is applied to
risk scores until the Secretary imple-
ments risk adjustment using MA diag-
nostic, cost, and use data.

(6) Improvements to risk adjustment for
special mneeds individuals with chronic
health conditions—(i) General rule. For
2011 and subsequent years, for purposes
of the adjustment under paragraph
(c)(1) of this section with respect to in-
dividuals described in paragraph
(c)(6)(ii) of the section, the Secretary
uses a risk score that reflects the
known underlying risk profile and
chronic health status of similar indi-
viduals. Such risk score is used instead
of the default risk score for new enroll-
ees in MA plans that are not special-
ized MA plans for special needs individ-
uals (as defined in section 1859(b)(6) of
the Act).

(ii) Individuals described. An indi-
vidual described in this clause is a spe-
cial needs individual described in sec-
tion 1859(b)(6)(B)(iii) of the Act who en-
rolls in a specialized MA plan for spe-
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cial needs individuals on or after Janu-
ary 1, 2011.

(iii) Evaluation. For 2011 and periodi-
cally thereafter, the Secretary evalu-
ates and revises the risk adjustment
system under this paragraph in order
to, as accurately as possible, account
for—

(A) Higher medical and care coordi-
nation costs associated with frailty, in-
dividuals with multiple, comorbid
chronic conditions, and individuals
with a diagnosis of mental illness; and

(B) Costs that may be associated
with higher concentrations of bene-
ficiaries with the conditions specified
in paragraph (c)(6)(iii)(A) of this sec-
tion.

(iv) Publication of evaluation and revi-
sions. The Secretary publishes, as part
of an announcement under section
1853(b) of the Act, a description of any
evaluation conducted under paragraph
(c)(6)(iii) of this section during the pre-
ceding year and any revisions made
under paragraph (c)(6)(iii) of this sec-
tion as a result of such evaluation.

(d) Adjustment for intra-area vari-
ations. CMS makes the following ad-
justments to payments.

(1) Intra-regional variations. For pay-
ments for an MA regional plan for an
MA region, CMS will adjust the pay-
ment amount specified at §422.304(a)(1)
and (a)(2) to take into account vari-
ations in local payment rates among
the different MA local areas included
in the region.

(2) Intra-service area wvariations. For
payments to an MA local plan with a
service area covering more than one
MA local area (county), CMS will ad-
just the payment amount specified in
§422.304(a)(1) and (a)(2) to take into ac-
count variations in 1local payment
rates among the different MA local
areas included in the plan’s service
area.

(e) Adjustment relating to risk adjust-
ment: the govermment premium adjust-
ment. CMS will adjust payments to an
MA plan as necessary to ensure that
the sum of CMS’ monthly payment
made under §422.304(a) and the plan’s
monthly basic beneficiary premium
equals the unadjusted MA statutory
non-drug bid amount, adjusted for risk
and for intra-area or intra-regional
payment variation.
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(f) Adjustment of payments to reflect
number of Medicare enrollees—(1) General
rule. CMS adjusts payments retro-
actively to take into account any dif-
ference between the actual number of
Medicare enrollees and the number on
which it based an advance monthly
payment.

(2) Special rules for certain enrollees. (i)
Subject to paragraph (f)(2)(ii) of this
section, CMS may make adjustments,
for a period (not to exceed 90 days) that
begins when a beneficiary elects a
group health plan (as defined in
§411.1010) offered by an MA organiza-
tion, and ends when the beneficiary is
enrolled in an MA plan offered by the
MA organization.

(ii) CMS does not make an adjust-
ment unless the beneficiary certifies
that, at the time of enrollment under
the MA plan, he or she received from
the organization the disclosure state-
ment specified in §422.111.

(g) Adjustment for national coverage
determination (NCD) services and legisla-
tive changes in benefits. If CMS deter-
mines that the cost of furnishing an
NCD service or legislative change in
benefits is significant, as defined in
§422.109, CMS will adjust capitation
rates, or make other payment adjust-
ments, to account for the cost of the
service or legislative change in bene-
fits. Until the new capitation rates are
in effect, the MA organization will be
paid for the significant cost NCD serv-
ice or legislative change in benefits on
a fee-for-service basis as provided
under §422.109(b).

(h) Adjustments to payments to regional
MA plans for purposes of risk corridor
payments. For the purpose of calcula-
tion of risk corridors under §422.458,
MA organizations offering regional MA
plans in 2006 and/or 2007 must submit,
after the end of a contract year and be-
fore a date CMS specifies, the following
information:

(1) Actual allowable costs (defined in
§422.458(a)) for the previous contract
year.

(2) The portion of the costs attrib-
utable to administrative expenses in-
curred in providing these benefits.

(3) The total costs for providing
rebatable integrated benefits (as de-
fined in §422.458(a)) and the portion of
the costs that is attributable to admin-

§422.310

istrative expenses in addition to the
administrative expenses described in
paragraph (h)(2) of this section.

[70 FR 4729, Jan. 28, 2005, as amended at 75
FR 44564, July 28, 2010; 76 FR 21567, Apr. 15,
2011]

§422.310 Risk adjustment data.

(a) Definition of risk adjustment data.
Risk adjustment data are all data that
are used in the development and appli-
cation of a risk adjustment payment
model.

(b) Data collection: Basic rule. Each
MA organization must submit to CMS
(in accordance with CMS instructions)
the data necessary to characterize the
context and purposes of each item and
service provided to a Medicare enrollee
by a provider, supplier, physician, or
other practitioner. CMS may also col-
lect data necessary to characterize the
functional limitations of enrollees of
each MA organization.

(c) Sources and extent of data. (1) To
the extent required by CMS, risk ad-
justment data must account for the
following:

(i) Items and services covered under
the original Medicare program.

(ii) Medicare covered items and serv-
ices for which Medicare is not the pri-
mary payer.

(iii) Other additional or supplemental
benefits that the MA organization may
provide.

(2) The data must account separately
for each provider, supplier, physician,
or other practitioner that would be
permitted to bill separately under the
original Medicare program, even if
they participate jointly in the same
service.

(d) Other data requirements. (1) MA or-
ganizations must submit data that con-
form to CMS’ requirements for data
equivalent to Medicare fee-for-service
data, when appropriate, and to all rel-
evant national standards. CMS may
specify abbreviated formats for data
submission required of MA organiza-
tions.

(2) The data must be submitted elec-
tronically to the appropriate CMS con-
tractor.

(3) MA organizations must obtain the
risk adjustment data required by CMS
from the provider, supplier, physician,
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or other practitioner that furnished
the item or service.

(4) MA organizations may include in
their contracts with providers, sup-
pliers, physicians, and other practi-
tioners, provisions that require submis-
sion of complete and accurate risk ad-
justment data as required by CMS.
These provisions may include financial
penalties for failure to submit com-
plete data.

(6) For data described in paragraph
(d)(1) of this section as data equivalent
to Medicare fee-for-service data, which
is also known as MA encounter data,
MA organizations must submit a NPI
in a billing provider field on each MA
encounter data record, per CMS guid-
ance.

(e) Validation of risk adjustment data.
MA organizations and their providers
and practitioners are required to sub-
mit a sample of medical records for the
validation of risk adjustment data, as
required by CMS. There may be pen-
alties for submission of false data. MA
organizations must remit improper
payments based on RADV audits, in a
manner specified by CMS. For RADV
audits, CMS may extrapolate RADV
Contract-Level audit findings for pay-
ment year 2018 and subsequent pay-
ment years.

(f) Use and release of data—(1) CMS use
of data. CMS may use the data de-
scribed in paragraphs (a) through (d) of
this section for the following purposes:

(i) To determine the risk adjustment
factors used to adjust payments, as re-
quired under §§422.304(a) and (c);

(ii) To update risk adjustment mod-
els;

(iii) To calculate Medicare DSH per-
centages;

(iv) To conduct quality review and
improvement activities;

(v) For Medicare coverage purposes;

(vi) To conduct evaluations and other
analysis to support the Medicare and
Medicaid programs (including dem-
onstrations) and to support public
health initiatives and other health
care-related research;

(vii) For activities to support the ad-
ministration of the Medicare and Med-
icaid programs;

(viii) For activities conducted to sup-
port program integrity; and
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(ix) For purposes authorized by other
applicable laws.

(2) CMS release of data. Regarding
data described in paragraphs (a)
through (d) of this section, CMS may
release the minimum data it deter-
mines is necessary for one or more of
the purposes listed in paragraph (f)(1)
of this section to other HHS agencies,
other Federal executive branch agen-
cies, States, and external entities in
accordance with the following:

(i) Applicable Federal laws;

(ii) CMS data sharing procedures;

(iii) Subject to the protection of ben-
eficiary identifier elements and bene-
ficiary confidentiality, including—

(A) A prohibition against public dis-
closure of beneficiary identifying infor-
mation;

(B) Release of beneficiary identifying
information to other HHS agencies,
other Federal executive branch agen-
cies, and States only when such infor-
mation is needed; and

(C) Release of beneficiary identifying
information to external entities only
to the extent needed to link datasets.

(iv) Subject to the aggregation of
dollar amounts reported for the associ-
ated encounter to protect commer-
cially sensitive data.

(v) Risk adjustment data other than
data described in paragraphs (f)(2)(iii)
and (f)(2)(iv) of this section will be re-
leased without the redaction or aggre-
gation described in paragraphs
(£)(2)({ii) and (£)(2)(iv) of this section,
respectively.

(3) Risk adjustment data will not be-
come available for release under this
paragraph (f) unless—

(i) The risk adjustment reconcili-
ation for the applicable payment year
has been completed;

(ii) CMS determines that data release
is necessary under paragraph (f)(1)(vi)
of this section for emergency prepared-
ness purposes before reconciliation; or

(iii) CMS determines that extraor-
dinary circumstances exist to release
the data before reconciliation.

(iv) CMS determines that releasing
aggregated data before reconciliation
is necessary and appropriate to support
activities or authorized uses under
paragraph (f)(1)(vii) of this section.

(v) CMS determines that releasing
data to State Medicaid agencies before
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reconciliation for the purpose of co-
ordinating care for dually eligible indi-
viduals is necessary and appropriate to
support activities or authorized uses
under paragraph (f)(1)(vii) of this sec-
tion.

(g) Deadlines for submission of risk ad-
justment data. Risk adjustment factors
for each payment year are based on
risk adjustment data submitted for
items and services furnished during the
12-month period before the payment
year that is specified by CMS. As deter-
mined by CMS, this 12-month period
may include a 6-month data lag that
may be changed or eliminated as ap-
propriate. CMS may adjust these dead-
lines, as appropriate.

(1) The annual deadline for risk ad-
justment data submission is the first
Friday in September for risk adjust-
ment data reflecting items and services
furnished during the 12-month period
ending the prior June 30, and the first
Friday in March for data reflecting
services furnished during the 12-month
period ending the prior December 31.

(2) After the payment year is com-
pleted, CMS recalculates the risk fac-
tors for affected individuals to deter-
mine if adjustments to payments are
necessary.

(i) Prior to calculation of final risk
factors for a payment year, CMS allows
a reconciliation process to account for
risk adjustment data submitted after
the March deadline until the final risk
adjustment data submission deadline
in the year following the payment
year.

(ii) After the final risk adjustment
data submission deadline, which is a
date announced by CMS that is no ear-
lier than January 31 of the year fol-
lowing the payment year, an MA orga-
nization can submit data to correct
overpayments but cannot submit diag-
noses for additional payment.

(3) Submission of corrected risk ad-
justment data in accordance with over-
payments after the final risk adjust-
ment data submission deadline, as de-
scribed in paragraph (g)(2) of this sec-
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tion, must be made as provided in
§422.326.

[738 FR 48757, Aug. 19, 2008, as amended at 79
FR 29956, May 23, 2014; 79 FR 50358, Aug. 22,
2014; 80 FR 7960, Feb. 12, 2015; 83 FR 16733,
Apr. 16, 2018; 88 FR 6665, Feb. 1, 2023; 88 FR
79539, Nov. 16, 2023; 89 FR 30822, Apr. 23, 2024]

§422.311 RADV audit dispute and ap-
peal processes.

(a) Risk adjustment data wvalidation
(RADV) audits. In accordance with
§§422.2 and 422.310(e), the Secretary
conducts RADV audits to ensure risk-
adjusted payment integrity and accu-
racy.

(1) Recovery of improper payments
from MA organizations is conducted in
accordance with the Secretary’s pay-
ment error extrapolation and recovery
methodologies.

(2) CMS may apply extrapolation to
audits for payment year 2018 and subse-
quent payment years.

(b) RADV audit results. (1) MA organi-
zations that undergo RADV audits will
be issued an audit report post medical
record review that describes the results
of the RADV audit as follows:

(i) Detailed enrollee-level informa-
tion relating to confirmed enrollee
HCC discrepancies.

(ii) The contract-level RADV pay-
ment error estimate in dollars.

(iii) The contract-level payment ad-
justment amount to be made in dollars.

(iv) An approximate timeframe for
the payment adjustment.

(v) A description of the MA organiza-
tion’s RADV audit appeal rights.

(2) Compliance date. The compliance
date for meeting RADV medical record
submission requirements for the vali-
dation of risk adjustment data is the
due date when MA organizations se-
lected for RADV audit must submit
medical records to the Secretary.

(c) RADV audit appeals—(1) Appeal
rights. MA organizations that do not
agree with their RADV audit results
may appeal.

(2) Issues eligible for RADV appeals—(i)
General rules. MA organizations may
appeal RADV medical record review de-
terminations and the Secretary’s
RADV payment error calculation. In
order to be eligible for RADV appeal,
MA organizations must adhere to the
following:

633



§422.311

(A) Established RADV audit proce-
dures and requirements.

(B) RADV appeals procedures and re-
quirements.

(ii) Failure to follow RADYV rules. Fail-
ure to follow the Secretary’s RADV
audit procedures and requirements and
the Secretary’s RADV appeals proce-
dures and requirements will render the
MA organization’s request for appeal
invalid.

(iii) RADYV appeal rules. The MA orga-
nization’s written request for medical
record review determination appeal
must specify the following:

(A) The audited HCC(s) that the Sec-
retary identified as being in error.

(B) A justification in support of the
audited HCC selected for appeal.

(iv) Number of medical records eligible
for appeal. For each audited HCC, MA
organizations may appeal one medical
record that has undergone RADV re-
view. If an attestation was submitted
to cure a signature or credential-re-
lated error, the attestation may be in-
cluded in the HCC appeal.

(v) Selection of medical record for ap-
peal. The MA organization must select
the medical record that undergoes ap-
peal.

(vi) Written request for RADV payment
error calculation appeal. The written re-
quest for RADV payment error calcula-
tion appeal must clearly specify the
following:

(A) The MA organization’s
RADV payment error calculation.

(B) Where the Secretary’s RADV pay-
ment error calculation was erroneous.

(3) Issues ineligible for RADV appeals.
(i) MA organizations’ request for ap-
peal may not include HCCs, medical
records or other documents beyond the
audited HCC, RADV-reviewed medical
record, and any accompanying attesta-
tion that the MA organization chooses
for appeal.

(ii) MA organizations may not appeal
the Secretary’s medical record review
determination methodology or RADV
payment error calculation method-
ology.

(iii) As part of the RADV payment
error calculation appeal— MA organi-
zations may not appeal RADV medical
record review-related errors.

(iv) MA organizations may not appeal
RADV errors that result from an MA

own
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organization’s failure to submit a med-
ical record.

(4) Burden of proof. The MA organiza-
tion bears the burden of proof by a pre-
ponderance of the evidence in dem-
onstrating that the Secretary’s med-
ical record review determination(s) or
payment error calculation was incor-
rect.

(5) Manner and timing of a request for
RADYV appeal. (i) At the time the Sec-
retary issues its RADV audit report,
the Secretary notifies audited MA or-
ganizations of the following:

(A) That they may appeal RADV HCC
errors that are eligible for medical
record review determination appeal.

(B) That they may appeal the Sec-
retary’s RADV payment error calcula-
tion.

(ii) MA organizations have 60 days
from date of issuance of the RADV
audit report to file a written request
with CMS for RADV appeal. This re-
quest for RADV appeal must specify
one of the following:

(A) Whether the MA organization re-
quests medical record review deter-
mination appeal, the issues with which
the MA organization disagrees, and the
reasons for the disagreements.

(B) Whether the MA organization re-
quests a payment error calculation ap-
peal, the issues with which the MA or-
ganization disagrees, and the reasons
for the disagreements. MA organiza-
tions will forgo their medical record
review determination appeal if they
choose to file only a payment error cal-
culation appeal because medical record
review determinations need to be final
prior to adjudicating a payment error
calculation appeal.

(iii) For MA organizations that in-
tend to appeal both the medical record
review determination and the RADV
payment error calculation, an MA or-
ganization’s request for appeal of its
RADYV payment error calculation may
not be filed and will not be adjudicated
until—

(A) The administrative appeal proc-
ess for the RADV medical record re-
view determinations filed by the MA
organization has been exhausted; or

(B) The MA organization does not
timely request a RADV medical record
review determination appeal at the
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hearing stage and/or the CMS Adminis-
trator review stage, as applicable.

(iv) An MA organization whose med-
ical record review determination ap-
peal has been completed as described in
paragraph (c)(5)(iii) of this section has
60 days from the date of issuance of a
revised RADV audit report, based on
the final medical record review deter-
mination, to file a written request with
CMS for a RADV payment error cal-
culation appeal. This request for RADV
payment error calculation appeal must
clearly specify where the Secretary’s
RADV payment error calculation was
erroneous, what the MA organization
disagrees with, and the reasons for the
disagreements.

(6) Reconsideration stage—(i) Written
request for medical record review recon-
sideration. A MA organization’s written
request for medical record review de-
termination reconsideration must
specify the following:

(A) Any and all HCC(s) that the Sec-
retary identified as being in error that
the MA organization wishes to appeal.

(B) A justification in support of the
audited HCC chosen for appeal.

(i1) Written request for payment error
calculation. The MA organization’s
written request for payment error cal-
culation reconsideration—

(A) Must include the MA organiza-
tion’s own RADV payment error cal-
culation that clearly specifies where
the Secretary’s RADV payment error
calculation was erroneous; and

(B) May include additional documen-
tary evidence pertaining to the cal-
culation of the payment error that the
MA organization wishes the reconsider-
ation official to consider.

(iii) Conduct of the reconsideration. (A)
For medical record review determina-
tion reconsideration, a medical record
review professional who was not in-
volved in the initial medical record re-
view determination of the disputed au-
dited HCCs does the following:

(I) Reviews the medical record and
accompanying dispute justification.

(2) Reconsiders the initial audited
medical record review determination.

(B) For payment error calculation re-
consideration, CMS ensures that a
third party not involved in the initial
RADV payment error calculation does
the following:
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(I) Reviews the Secretary’s RADV
payment error calculation.

(2) Reviews the MA organization’s
RADYV payment error calculation;

(3) Recalculates the payment error in
accordance with CMS’s RADV payment
error calculation procedures.

(iv) Effect of the reconsideration offi-
cial’s decision. (A) The reconsideration
official issues a written reconsider-
ation decision to the MA organization.

(B) The reconsideration official’s de-
cision is final unless it is reversed or
modified by a final decision of the
hearing officer as defined at
§422.311(c)(T)(x).

(C) If the MA organization disagrees
with the reconsideration official’s deci-
sion, they may request a hearing in ac-
cordance with paragraph (c)(7) of this
section.

(v) Computations based on reconsider-
ation official’s decision. (A) Once the re-
consideration official’s medical record
review determination decision is con-
sidered final in accordance with para-
graph (c)(6)(iv)(B) of this section, the
Secretary recalculates the MA organi-
zation’s RADV payment error and
issues a revised RADV audit report su-
perseding all prior RADV audit reports
to the appellant MA organization.

(B) For MA organizations appealing
the RADV payment error calculation
only, once the reconsideration offi-
cial’s payment error calculation deci-
sion is considered final in accordance
with paragraph (c)(6)(iv)(B) of this sec-
tion, the Secretary recalculates the
MA organization’s RADV payment
error and issues a revised RADV audit
report superseding all prior RADV
audit reports to the appellant MA orga-
nization.

(T) Hearing stage—(i) Errors eligible for
hearing. At the time the reconsider-
ation official issues his or her reconsid-
eration determination to the MA orga-
nization, the reconsideration official
notifies the MA organization of any
RADV HCC errors or payment error-
calculations that are eligible for RADV
hearing.

(ii) General hearing rules. A MA orga-
nization that requests a RADV hearing
must do so in writing in accordance
with procedures established by CMS.

(iii) Written request for hearing. The
written request for a hearing must be
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filed with the Hearing Officer within 60
days of the date the MA organization
receives the reconsideration officer’s
written reconsideration decision.

(A) If the MA organization appeals
medical record review reconsideration
determination, the written request for
RADYV hearing must—

(1) Include a copy of the written deci-
sion of the reconsideration official;

(2) Specify the audited HCCs that the
reconsideration official confirmed as
being in error; and

(3) Specify a justification why the
MA organization disputes the reconsid-
eration official’s determination.

(B) If the MA organization appeals
the RADV payment error calculation
reconsideration determination, the
written request for RADYV hearing
must include the following:

(I) A copy of the written decision of
the reconsideration official.

(2) The MA organization’s own RADV
payment error calculation that clearly
specifies where the Secretary’s pay-
ment error calculation was erroneous.

(iv) Designation of hearing officer. A
hearing officer will conduct the RADV
hearing.

(v) Disqualification of the hearing offi-
cer. (A) A hearing officer may not con-
duct a hearing in a case in which he or
she is prejudiced or partial to any
party or has any interest in the matter
pending for decision.

(B) A party to the hearing who ob-
jects to the designated hearing officer
must notify that officer in writing at
the earliest opportunity.

(C) The hearing officer must consider
the objections, and may, at his or her
discretion, either proceed with the
hearing or withdraw.

(D) If the hearing officer withdraws,
another hearing officer conducts the
hearing.

(E) If the hearing officer does not
withdraw, the objecting party may,
after the hearing, present objections
and request that the officer’s decision
be revised or a new hearing be held be-
fore another hearing officer. The objec-
tions must be submitted in writing to
the Secretary.

(vi) Hearing Officer review. The hear-
ing officer reviews the following:
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(A) For a medical record review de-
termination appeal, the hearing officer
reviews all of the following:

(I) The RADV-reviewed medical
record and any accompanying attesta-
tion that the MA organization selected
for review.

(2) The reconsideration
written determination.

(3) The written brief submitted by
the MA organization or the Secretary
in response to the reconsideration offi-
cial’s determination.

(B) For a payment error calculation
appeal, the hearing officer reviews all
of the following:

(I) The reconsideration
written determination.

(2) Briefs addressing the reconsider-
ation decision.

(vii) Hearing procedures—(A) Authority
of the Hearing Officer. The hearing offi-
cer has full power to make rules and
establish procedures, consistent with
the law, regulations, and the Secretary
rulings. These powers include the au-
thority to dismiss the appeal with prej-
udice and take any other action which
the hearing officer considers appro-
priate, including for failure to comply
with such rules and procedures.

(B) The hearing is on the record. (1) Ex-
cept as specified in paragraph
(c)(viii)(B)(2) of this section, the hear-
ing officer is limited to the review of
the record.

(2)(1) Subject to the hearing officer’s
full discretion, the parties may request
a live or telephonic hearing regarding
some or all of the disputed medical
records.

(i1) The hearing officer may, on his or
her own-motion, schedule a live or tel-
ephonic hearing.

(3) The record is comprised of the fol-
lowing:

(1) Written decisions described at para-
graphs (¢)(6)(iv) and (7)(vi) of this sec-
tion.

(i1) Written briefs from the MA orga-
nization explaining why they believe
the reconsideration official’s deter-
mination was incorrect.

(iii) The Secretary’s optional brief
that responds to the MA organization’s
brief—

(4) The hearing officer neither re-
ceives testimony nor accepts any new
evidence that is not part of the record.

official’s

official’s
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(5) Either the MA organization or the
Secretary may ask the hearing officer
to rule on a motion for summary judg-
ment.

(viii) Hearing Officer decision. The
hearing officer decides whether to up-
hold or overturn the reconsideration
official’s decision, and sends a written
determination to CMS and the MA or-
ganization, explaining the basis for the
decision.

(ix) Computations based on Hearing Of-
ficer’s decision. (A) Once the hearing of-
ficer’s medical record review deter-
mination decision is considered final in
accordance with paragraph (c)(7)(x) of
this section, the Secretary recalculates
the MA organization’s RADV payment
error and issues a revised RADV audit
report superseding all prior RADV
audit reports to the appellant MA orga-
nization.

(B) For MA organizations appealing
the RADV payment error calculation
only, once the hearing officer’s pay-
ment error calculation decision is con-
sidered final in accordance with para-
graph (c¢)(7)(x) of this section, the Sec-
retary recalculates the MA organiza-
tion’s RADV payment error and issues
a revised RADV audit report super-
seding all prior RADV audit reports to
the appellant MA organization.

(x) Effect of the Hearing Officer’s deci-
sion. The hearing officer’s decision is
final unless the decision is reversed or
modified by the CMS Administrator.

(8) CMS Administrator review stage. (1)
A request for CMS Administrator re-
view must be made in writing and filed
with the CMS Administrator.

(ii) CMS or a MA organization that
has received a hearing officer’s deci-
sion and requests review by the CMS
Administrator must do so within 60
days of receipt of the hearing officer’s
decision.

(iii) After reviewing a request for re-
view, the CMS Administrator has the
discretion to elect to review the hear-
ing officer’s decision or to decline to
review the hearing officer’s decision. If
the CMS Administrator does not de-
cline to review or does not elect to re-
view within 90 days of receipt of either
the MA organization or CMS’s timely
request for review (whichever is later),
the hearing officer’s decision becomes
final.
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(iv) If the CMS Administrator elects
to review the hearing decision—

(A) The CMS Administrator acknowl-
edges the decision to review the hear-
ing decision in writing and notifies
CMS and the MA organization of their
right to submit comments within 15
days of the date of the issuance of the
notification that the Administrator
has elected to review the hearing deci-
sion; and

(B) [Reserved]

(v) The CMS Administrator renders
his or her final decision in writing
within 60 days of the date of the
issuance of the notice acknowledging
his or her decision to elect to review
the hearing officer’s decision.

(vi) The decision of the hearing offi-
cer is final if the CMS Administrator—

(A) Declines to review the hearing of-
ficer’s decision; or

(B) Does not decline to review or
elect to review within 90 days of the
date of the receipt of either the MA or-
ganization or CMS’s request for review
(whichever is later); or

(C) Does not make a decision within
60 days of the date of the issuance of
the notice acknowledging his or her de-
cision to elect to review the hearing of-
ficer’s decision.

(vii) Computations based on CMS Ad-
ministrator decision. (A) Once the CMS
Administrator’s medical record review
determination decision is considered
final in accordance with paragraph
(c)(8)(vi) of this section, the Secretary
recalculates the MA organization’s
RADV payment error and issues a re-
vised RADV audit report superseding
all prior RADV audit reports to the ap-
pellant MA organization.

(B) For MA organizations appealing
the RADV payment error calculation
only, once the CMS Administrator’s
payment error calculation decision is
considered final in accordance with
paragraph (c)(8)(vi) of this section, the
Secretary recalculates the MA organi-
zation’s RADV payment error and
issues a revised and final RADV audit
report superseding all prior RADV
audit reports to the appellant MA orga-
nization.

(9) Final agency action. In cases when
an MA organization files a payment
error calculation appeal subsequent to
a medical record review determination
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appeal that has completed the adminis-
trative appeals process, the medical
record review determination appeal
final decision and the payment error
calculation appeal final decision will
not be considered a final agency action
until the payment error calculation ap-
peal has completed the administrative
appeals process and a final revised
audit report superseding all prior
RADYV audit reports has been issued to
the appellant MA organization.

[75 FR 19806, Apr. 15, 2010; 75 FR 32859, June
10, 2010; as amended at 79 FR 29956, May 23,
2014; 88 FR 6665, Feb. 1, 2023; 89 FR 30822, Apr.
23, 2024]

§422.312 Announcement of annual
capitation rate, benchmarks, and
methodology changes.

(a) Capitation rates—(1) Initial an-
nouncement. Not later than the first
Monday in April each year, CMS an-
nounces to MA organizations and other
interested parties the following infor-
mation for each MA payment area for
the following calendar year:

(i) The annual MA capitation rate.

(ii) The risk and other factors to be
used in adjusting those rates under
§422.308 for payments for months in
that year.

(2) CMS includes in the announce-
ment an explanation of assumptions
used and a description of the risk and
other factors.

(3) Regional benchmark announcement.
Before the beginning of each annual,
coordinated election period under
§422.62(a)(2), CMS will announce to MA
organizations and other interested par-
ties the MA region-specific non-drug
monthly benchmark amount for the
year involved for each MA region and
each MA regional plan for which a bid
was submitted under §422.256.

(b) Advance notice of changes in meth-
odology. (1) No later than 60 days before
making the announcement under para-
graph (a)(1) of this section, CMS noti-
fies MA organizations of changes it
proposes to make in the factors and the
methodology it used in the previous de-
termination of capitation rates.

(2) The MA organizations have 30
days to comment on the proposed
changes.

[70 FR 4729, Jan. 28, 2005, as amended at 85
FR 33908, June 2, 2020]
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§422.314 Special rules for bene-
ficiaries enrolled in MA MSA plans.

(a) Establishment and designation of
medical savings account (MSA). A bene-
ficiary who elects coverage under an
MA MSA plan—

(1) Must establish an MA MSA with a
trustee that meets the requirements of
paragraph (b) of this section; and

(2) If he or she has more than one MA
MSA, designate the particular account
to which payments under the MA MSA
plan are to be made.

(b) Requirements for MSA trustees. An
entity that acts as a trustee for an MA
MSA must—

(1) Register with CMS;

(2) Certify that it is a licensed bank,
insurance company, or other entity
qualified, under sections 408(a)(2) or
408(h) of the Internal Revenue Code of
1986, to act as a trustee of individual
retirement accounts;

(3) Agree to comply with the MA
MSA provisions of section 138 of the In-
ternal Revenue Code of 1986; and

(4) Provide any other information
that CMS may require.

(c) Deposit in the MA MSA. (1) The
payment is calculated as follows:

(i) The monthly MA MSA premium is
compared with Y12 of the annual capita-
tion rate applied under this section for
the.

(ii) If the monthly MA MSA premium
is less than %2 of the annual capitation
rate applied under this section for the
area, the difference is the amount to be
deposited in the MA MSA for each
month for which the beneficiary is en-
rolled in the MSA plan.

(2) CMS deposits the full amount to
which a beneficiary is entitled under
paragraph (c)(1)(ii) of this section for
the calendar year, beginning with the
month in which MA MSA coverage be-
gins.

(3) If the beneficiary’s coverage under
the MA MSA plan ends before the end
of the calendar year, CMS recovers the
amount that corresponds to the re-
maining months of that year.

[70 FR 4729, Jan. 28, 2005, as amended at 70

FR 52027, Sept. 1, 2005]

§422.316 Special rules for payments to
Federally qualified health centers.

If an enrollee in an MA plan receives
a service from a Federally qualified
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health center (FQHC) that has a writ-
ten agreement with the MA organiza-
tion offering the plan concerning the
provision of this service (including the

agreement required under section
1857(e)(3) of the Act and as codified in
§422.527)—

(a) CMS will pay the amount deter-
mined under section 1833(a)(3)(B) of the
Act directly to the FQHC at a min-
imum on a quarterly basis, less the
amount the FQHC would receive for
the MA enrollee from the MA organiza-
tion (which includes the cost sharing
amount the FQHC may charge an en-
rollee, as established in the contract
between the FQHC and the MA organi-
zation); and

(b) CMS will not reduce the amount
of the monthly payments under this
section as a result of the application of
paragraph (a) of this section.

[70 FR 4729, Jan. 28, 2005, as amended at 70
FR 76198, Dec. 23, 2005]

§422.318 Special rules for coverage
that begins or ends during an inpa-
tient hospital stay.

(a) Applicability. This section applies
to inpatient services in a ‘‘subsection
(d) hospital” as defined in section
1886(d)(1)(B) of the Act, a psychiatric
hospital described in section
1886(d)(1)(B)(i) of the act, a rehabilita-
tion hospital described in section
1886(d)(1)(B)(ii) of the Act, a distinct
part rehabilitation unit described in
the matter following clause (v) of sec-
tion 1886(d)(1)(B) of the Act, or a long-
term care hospital (described in section
1886(d)(1)(B)(iv)).

(b) Coverage that begins during an in-
patient stay. If coverage under an MA
plan offered by an MA organization be-
gins while the beneficiary is an inpa-
tient in one of the facilities described
in paragraph (a) of this section—

(1) Payment for inpatient services
until the date of the beneficiary’s dis-
charge is made by the previous MA or-
ganization or original Medicare, as ap-
propriate;

(2) The MA organization offering the
newly-elected MA plan is not respon-
sible for the inpatient services until
the date after the beneficiary’s dis-
charge; and

(3) The MA organization offering the
newly-elected MA plan is paid the full

§422.320

amount otherwise payable under this
subpart.

(c) Coverage that ends during an inpa-
tient stay. If coverage under an MA plan
offered by an MA organization ends
while the beneficiary is an inpatient in
one of the facilities described in para-
graph (a) of this section—

(1) The MA organization is respon-
sible for the inpatient services until
the date of the beneficiary’s discharge;

(2) Payment for those services during
the remainder of the stay is not made
by original Medicare or by any suc-
ceeding MA organization offering a
newly-elected MA plan; and

(3) The MA organization that no
longer provides coverage receives no
payment for the beneficiary for the pe-
riod after coverage ends.

§422.320 Special
care.

rules for hospice

(a) Information. An MA organization
that has a contract under subpart K of
this part must inform each Medicare
enrollee eligible to select hospice care
under §418.24 of this chapter about the
availability of hospice care (in a man-
ner that objectively presents all avail-
able hospice providers, including a
statement of any ownership interest in
a hospice held by the MA organization
or a related entity) if—

(1) A Medicare hospice program is lo-
cated within the plan’s service area; or

(2) It is common practice to refer pa-
tients to hospice programs outside that
area.

(b) Enrollment status. Unless the en-
rollee disenrolls from the MA plan, a
beneficiary electing hospice continues
his or her enrollment in the MA plan
and is entitled to receive, through the
MA plan, any benefits other than those
that are the responsibility of the Medi-
care hospice.

(c) Payment. (1) No payment is made
to an MA organization on behalf of a
Medicare enrollee who has elected hos-
pice care under §418.24 of this chapter,
except for the portion of the payment
attributable to the beneficiary rebate
for the MA ©plan, described in
§422.266(b)(1) plus the amount of the
monthly prescription drug payment de-
scribed in §423.315 (if any). This no-pay-
ment rule is effective from the first
day of the month following the month
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of election to receive hospice care,
until the first day of the month fol-
lowing the month in which the election
is terminated.

(2) During the time the hospice elec-
tion is in effect, CMS’ monthly capita-
tion payment to the MA organization
is reduced to the sum of—

(i) An amount equal to the bene-
ficiary rebate for the MA plan, as de-
scribed in §422.304(a)(3) or to zero for
plans with no beneficiary rebate, de-
scribed at §422.304(a)(2); and

(ii) The amount of the monthly pre-
scription drug payment described in
§423.315 (if any).

(3) In addition, CMS pays through the
original Medicare program (subject to
the usual rules of payment)—

(i) The hospice program for hospice
care furnished to the Medicare en-
rollee; and

(ii) The MA organization, provider, or
supplier for other Medicare-covered
services to the enrollee.

[70 FR 4729, Jan. 28, 2005, as amended at 70
FR 52027, Sept. 1, 2005]

§422.322 Source of payment and effect
of MA plan election on payment.

(a) Source of payments. (1) Payments
under this subpart for original fee-for-
service benefits to MA organizations or
MA MSAs are made from the Federal
Hospital Insurance Trust Fund or the
Supplementary Medical Insurance
Trust Fund. CMS determines the pro-
portions to reflect the relative weight
that benefits under Part A, and bene-
fits under Part B represents of the ac-
tuarial value of the total benefits
under title XVIII of the Act.

(2) Payments to MA-PD organiza-
tions for statutory drug benefits pro-
vided under this title are made from
the Medicare Prescription Drug Ac-
count in the Federal Supplementary
Medical Insurance Trust Fund.

(3) Payments under subpart C of part
495 of this chapter for meaningful use
of certified EHR technology are made
from the Federal Hospital Insurance
Trust Fund or the Supplementary Med-
ical Insurance Trust Fund. In applying
section 1848(o) of the Act under sec-
tions 1853(1) and 1886(n)(2)of the Act
under section 1853(m) of the Act, CMS
determines the amount to the extent
feasible and practical to be similar to

42 CFR Ch. IV (10-1-24 Edition)

the estimated amount in the aggregate
that would be payable for services fur-
nished by professionals and hospitals
under Parts B and A, respectively,
under title XVIII of the Act.

(b) Payments to the MA organization.
Subject to §§412.105(g), 413.76, and
495.204 of this chapter and §§422.109,
422.316, and 422.320, CMS’ payments
under a contract with an MA organiza-
tion (described in §422.304) with respect
to an individual electing an MA plan
offered by the organization are instead
of the amounts which (in the absence
of the contract) would otherwise be
payable under original Medicare for
items and services furnished to the in-
dividual.

(c) Only the MA organization entitled
to payment. Subject to §§422.314, 422.316,
422.318, 422.320, and 422.520 and sections
1886(d)(11) and 1886(h)(3)(D) of the Act,
only the MA organization is entitled to
receive payment from CMS under title
XVIII of the Act for items and services
furnished to the individual.

(d) FFS payment for expenses for kid-
ney acquisitions. Paragraphs (b) and (c)
of this section do not apply with re-
spect to expenses for organ acquisi-
tions for kidney transplants described
in section 1852(a)(1)(B)(i) of the Act.

[70 FR 4729, Jan. 28, 2005, as amended at 70
FR 52027, Sept. 1, 2005; 75 FR 44654, July 28,
2010; 85 FR 33908, June 2, 2020; 85 FR 72909,
Nov. 16, 2020]

§422.324 Payments to MA organiza-
tions for graduate medical edu-
cation costs.

(a) MA organizations may receive di-
rect graduate medical education pay-
ments for the time that residents spend
in non-hospital provider settings such
as freestanding clinics, nursing homes,
and physicians’ offices in connection
with approved programs.

(b) MA organizations may receive di-
rect graduate medical education pay-
ments if all of the following conditions
are met:

(1) The resident spends his or her
time assigned to patient care activi-
ties.

(2) The MA organization incurs ‘‘all
or substantially all” of the costs for
the training program in the non-hos-
pital setting as defined in §413.75(b) of
this chapter.
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(3) There is a written agreement be-
tween the MA organization and the
non-hospital site that indicates the MA
organization will incur the costs of the
resident’s salary and fringe benefits
and provide reasonable compensation
to the non-hospital site for teaching
activities.

(c) An MA organization’s allowable
direct graduate medical education
costs, subject to the redistribution and
community support principles specified
in §413.85(c) of this chapter, consist
of—

(1) Residents’ salaries and fringe ben-
efits (including travel and lodging
where applicable); and

(2) Reasonable compensation to the
non-hospital site for teaching activi-
ties related to the training of medical
residents.

(d) The direct graduate medical edu-
cation payment is equal to the product
of—

(1) The lower of—

(i) The MA organization’s allowable
costs per resident as defined in para-
graph (c¢) of this section; or

(ii) The national average per resident
amount; and

(2) Medicare’s share, which is equal
to the ratio of the number of Medicare
beneficiaries enrolled to the total num-
ber of individuals enrolled in the MA
organization.

(e) Direct graduate medical edu-
cation payments made to MA organiza-
tions under this section are made from
the Federal Supplementary Medical In-
surance Trust Fund.

[70 FR 4729, Jan. 28, 2005, as amended at 85
FR 72909, Nov. 16, 2020]

§422.326 Reporting and returning of
overpayments.

(a) Terminology. For purposes of this
section—

Applicable reconciliation occurs on the
date of the annual final deadline for
risk adjustment data submission de-
scribed at §422.310(g), which is an-
nounced by CMS each year.

Funds means any payment that an
MA organization has received that is
based on data submitted by the MA or-
ganization to CMS for payment pur-
poses, including §422.308(f) and §422.310.

Overpayment means any funds that an
MA organization has received or re-

§422.330

tained under title XVIII of the Act to
which the MA organization, after appli-
cable reconciliation, is not entitled
under such title.

(b) General rule. If an MA organiza-
tion has identified that it has received
an overpayment, the MA organization
must report and return that overpay-
ment in the form and manner set forth
in this section.

(c) Identified overpayment. The MA or-
ganization has identified an overpay-
ment when the MA organization has
determined, or should have determined
through the exercise of reasonable dili-
gence, that the MA organization has
received an overpayment.

(d) Reporting and returning of an over-
payment. An MA organization must re-
port and return any overpayment it re-
ceived no later than 60 days after the
date on which it identified it received
an overpayment, unless otherwise di-
rected by CMS for purposes of §422.311.

(1) Reporting. An MA organization
must notify CMS, of the amount and
reason for the overpayment, using a
notification process determined by
CMS.

(2) Returning. An MA organization
must return identified overpayments in
a manner specified by CMS.

(e) Enforcement. Any overpayment re-
tained by an MA organization is an ob-
ligation under 31 U.S.C. 3729(b)(3) if not
reported and returned in accordance
with paragraph (d) of this section.

(f) Look-back period. An MA organiza-
tion must report and return any over-
payment identified for the 6 most re-
cent completed payment years.

[79 FR 29958, May 23, 2014]

§422.330 CMS-identified overpayments
associated with payment data sub-
mitted by MA organizations.

(a) Definitions. For purposes of this
section—

Applicable reconciliation date occurs
on the date of the annual final deadline
for risk adjustment data submission
described at §422.310(g)(2)(ii).

Erroneous payment data means pay-
ment data that should not have been
submitted either because the data sub-
mitted are inaccurate or because the
data are inconsistent with Medicare
Part C requirements.
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Payment data means data submitted
by an MA organization to CMS and
used for payment purposes, including
enrollment data and data submitted
under §422.310.

(b) Request to correct payment data. (1)
When CMS identifies erroneous pay-
ment data submitted by an MA organi-
zation (other than an error identified
through the process described in
§422.311), CMS may send a data correc-
tion notice to the MA organization re-
questing that the MA organization cor-
rect the payment data.

(2) The notice will include or make
reference to the specific payment data
that need to be corrected, the reason
why CMS believes that the payment
data are erroneous, and the timeframe
for correcting the payment data.

(c) Payment offset. (1) If the MA orga-
nization fails to submit the corrected
payment data within the timeframe as
requested in accordance with para-
graph (b) of this section, CMS will con-
duct a payment offset against pay-
ments made to the MA organization
if—

(i) The payment error affects pay-
ments for any of the 6 most recently
completed payment years; and

(ii) The payment error for a par-
ticular payment year is identified after
the applicable reconciliation date for
that payment year.

(2) CMS will calculate the payment
offset amount using the correct pay-
ment data and a payment algorithm
that applies the payment rules for the
applicable year.

(d) Payment offset notification. CMS
will issue a payment offset notice to
the MA organization that includes at
least the following:

(1) The dollar amount of the offset
from plan payments.

(2) An explanation of how the erro-
neous data were identified and used to
calculate the payment offset amount.

(3) An explanation that, if the MA or-
ganization disagrees with the payment
offset, it may request an appeal within
30 days of issuance of the payment off-
set notification.

(e) Appeals process. If an MA organiza-
tion does not agree with the payment
offset described in paragraph (c) of this
section, it may appeal under the fol-
lowing three-level appeal process:

42 CFR Ch. IV (10-1-24 Edition)

(1) Reconsideration. An MA organiza-
tion may request reconsideration of
the payment offset described in para-
graph (c¢) of this section, according to
the following process:

(i) Manner and timing of request. A
written request for reconsideration
must be filed within 30 days from the
date that CMS issued the payment off-
set notice to the MA organization.

(ii) Content of request. The written re-
quest for reconsideration must specify
the findings or issues with which the
MA organization disagrees and the rea-
sons for its disagreement. As part of its
request for reconsideration, the MA or-
ganization may include any additional
documentary evidence in support of its
position. Any additional evidence must
be submitted with the request for re-
consideration. Additional information
submitted after this time will be re-
jected as untimely.

(iii) Conduct of reconsideration. In
conducting the reconsideration, the
CMS reconsideration official reviews
the underlying data that were used to
determine the amount of the payment
offset and any additional documentary
evidence timely submitted by the MA
organization.

(iv) Reconsideration decision. The CMS
reconsideration official informs the
MA organization of its decision on the
reconsideration request.

(v) Effect of reconmsideration decision.
The decision of the CMS reconsider-
ation official is final and binding un-
less a timely request for an informal
hearing is filed in accordance with
paragraph (e)(2) of this section.

(2) Informal hearing. An MA organiza-
tion dissatisfied with CMS’ reconsider-
ation decision made under paragraph
(e)(1) of this section is entitled to an
informal hearing as provided for under
paragraphs (e)(2)(i) through (e)(2)(v) of
this section.

(i) Manner and timing for request. A re-
quest for an informal hearing must be
made in writing and filed with CMS
within 30 days of the date of CMS’ re-
consideration decision.

(ii) Content of request. The request for
an informal hearing must include a
copy of the reconsideration decision
and must specify the findings or issues
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