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§413.102

payroll accrued through the end of the
period, but paid to the employee after
the beginning of the new period, are al-
lowable costs in the year of accrual,
subject to the liquidation requirements
specified in paragraph (c)(2)(i) of this
section.

(vii) Deferred compensation. (A) Rea-
sonable provider payments made under
unfunded deferred compensation plans
are included in allowable costs only
during the cost reporting period in
which actual payment is made to the
participating employee.

(B) Accrued liability related to con-
tributions to a funded deferred com-
pensation plan must be liquidated
within 1 year after the end of the cost
reporting period in which the liability
is incurred. An extension, not to exceed
3 years beyond the end of the cost re-
porting year in which the liability was
incurred, may be granted by the con-
tractor for good cause if the provider,
within the 1-year time limit, furnishes
to the contractor sufficient written
justification for non-payment of the li-
ability.

(C) Postretirement benefit plans (in-
cluding those addressed in Statement
of Financial Accounting Standards No.
106 (December 1990)) are deferred com-
pensation arrangements and thus are
subject to the provisions of this section
regarding deferred compensation and
to applicable program instructions for
determining Medicare payment for de-
ferred compensation.

(D) Exception: Qualified defined ben-
efit pension plans, which are funded de-
ferred compensation arrangements,
shall be reported on a cash accounting
basis as follows:

(I) The allowable pension cost shall
be equal to the amount of actual pen-
sion contributions funded during the
hospital’s current Medicare cost re-
porting period, plus any contributions
funded in a prior period and carried for-
ward, subject to the limit under para-
graph (¢)(2)(vii)(D)(2) of this section.

(2) Except as provided in paragraph
(©)(2)(vii)(D)(3) of this section, the al-
lowable pension cost shall not exceed
150 percent of the average contribu-
tion(s) funded during the three con-
secutive Medicare cost reporting peri-
ods that produce the highest average
contribution(s), out of the five most re-
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cent Medicare cost reporting periods
(ending with the current cost reporting
period). Contributions in excess of the
limit may be carried forward to future
period(s). In the case of a newly adopt-
ed pension plan, the b5-year look-back
period and/or the 3-year averaging pe-
riod will be limited to the number of
cost reporting periods the provider
sponsored a qualified defined benefit
pension plan.

(3) A waiver of the limit imposed
under paragraph (¢)(2)(vii)(D)(2) of this
section may be granted for a specific
Medicare cost reporting period for all
or a portion of the contributions in ex-
cess of the limit imposed under para-
graph (¢)(2)(vii)(D)(2) of this section if
it is determined that such excess costs
are reasonable and necessary for that
period.

(viii) Self-insurance. Accrued liability
related to contributions to a self-insur-
ance program that are systematically
made to a funding agency and that
cover malpractice and comprehensive
general liability, unemployment com-
pensation, workers’ compensation in-
surance losses, or employee health ben-
efits, must be liquidated within 75 days
after the close of the cost reporting pe-
riod.

[60 FR 33136, June 27, 1995, as amended at 64
FR 51909, Sept. 27, 1999; 77 FR 53682, Aug. 31,
2012]

§413.102 Compensation of owners.

(a) Principle. A reasonable allowance
of compensation for services of owners
is an allowable cost provided that the
services are actually performed in a
necessary function.

(b) Definitions—(1) Compensation.
Compensation means the total benefit
received by the owner for the services
he furnishes to the institution. It in-
cludes the following items:

(i) Salary amounts paid for manage-
rial, administrative, professional, and
other services.

(ii) Amounts paid by the institution
for the personal benefit of the propri-
etor.

(iii) The cost of assets and services
that the proprietor receives from the
institution.

(iv) Deferred compensation.
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(2) Reasonableness. Reasonableness re-
quires that the compensation allow-
ance—

(i) Be such an amount as would ordi-
narily be paid for comparable services
by comparable institutions; and

(ii) Depend upon the facts and cir-
cumstances of each case.

(38) Necessary. Necessary requires that
the function be—

(i) Such that had the owner not fur-
nished the services, the institution
would have had to employ another per-
son to perform the services; and

(ii) Pertinent to the operation and
sound conduct of the institution.

(c) Application. (1) Owners of provider
organizations often furnish services as
managers, administrators, or in other
capacities. In such cases, it is equitable
that reasonable compensation for the
services furnished to be an allowable
cost. To do otherwise would disadvan-
tage such owners in comparison with
corporate providers or providers em-
ploying persons to perform similar
services.

(2) Ordinarily, compensation paid to
proprietors is a distribution of profits.
However, if a proprietor furnishes nec-
essary services for the institution, the
institution is in effect employing his
services, and a reasonable compensa-
tion for these services is an allowable
cost. In corporate providers, the sala-
ries of owners who are also employees
are subject to the same requirements
of reasonableness. If the services are
furnished on less than a full-time basis,
the allowable compensation should re-
flect an amount proportionate to a
full-time basis. Reasonableness of com-
pensation may be determined by ref-
erence to, or in comparison with, com-
pensation paid for comparable services
and responsibilities in comparable in-
stitutions; or it may be determined by
other appropriate means.

§413.106 Reasonable cost of physical
and other therapy services fur-
nished under arrangements.

(a) Principle. The reasonable cost of
the services of physical, occupational,
speech, and other therapists, and serv-
ices of other health specialists (other
than physicians), furnished under ar-
rangements (as defined in section
1861(w) of the Act) with a provider of
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services, a clinic, a rehabilitation
agency or a public health agency, may
not exceed an amount equivalent to
the prevailing salary and additional
costs that would reasonably have been
incurred by the provider or other orga-
nization had such services been per-
formed by such person in an employ-
ment relationship, plus the cost of
other reasonable expenses incurred by
such person in furnishing services
under such an arrangement. However,
if the services of a therapist are re-
quired on a limited part-time basis, or
to perform intermittent services, pay-
ment may be made on the basis of a
reasonable rate per unit of service,
even though this rate may be greater
per unit of time than salary-related
amounts, if the greater payment is, in
the aggregate, less than the amount
that would have been paid had a thera-
pist been employed on a full-time or
regular part-time salaried basis. Pursu-
ant to section 17(a) of Public Law 93—
233 (87 Stat. 967), the provisions of this
section are effective for cost reporting
periods beginning after March, 1975.

(b) Definitions—(1) Prevailing salary.
The prevailing salary is the hourly sal-
ary rate based on the 75th percentile of
salary ranges paid by providers in the
geographical area, by type of therapy,
to therapists working full time in an
employment relationship.

(2) Fringe benefit and expense factor.
The standard fringe benefit and ex-
pense factor is an amount that takes
account of fringe benefits, such as va-
cation pay, insurance premiums, pen-
sion payments, allowances for job-re-
lated training, meals, etc., generally
received by an employee therapist, as
well as expenses, such as maintaining
an office, appropriate insurance, etc.,
an individual not working as an em-
ployee might incur in furnishing serv-
ices under arrangements.

(3) Adjusted hourly salary equivalency
amount. The adjusted hourly salary
equivalency amount is the prevailing
hourly salary rate plus the standard
fringe benefit and expense factor. This
amount is determined on a periodic
basis for appropriate geographical
areas.
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