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personnel need not be the same physi-
cian (or other practitioner) who is
treating the patient more broadly.
However, only the supervising physi-
cian (or other practitioner) may bill
Medicare for incident to services.

(6) Services and supplies must be fur-
nished by the physician, practitioner
with an incident to benefit, or auxil-
iary personnel.

(7) Services and supplies must be fur-
nished in accordance with applicable
State law.

(8) A physician (or other practi-
tioner) may be an employee or an inde-
pendent contractor.

(9) Claims for drugs payable adminis-
tered by a physician as defined in sec-
tion 1861(r) of the Social Security Act
to refill an implanted item of DME
may only be paid under Part B to the
physician as a drug incident to a physi-
cian’s service under section
1861(s)(2)(A). These drugs are not pay-
able to a pharmacy/supplier as DME
under section 1861(s)(6) of the Act.

(c) Limitations. (1) Drugs and
biologicals are also subject to the limi-
tations specified in §410.29.

(2) Physical therapy, occupational
therapy and speech-language pathology
services provided incident to a physi-
cian’s professional services are subject
to the provisions established in
§§410.59(a)(3)(iii), 410.60(a)(3)(iii), and
410.62(a)(3)(ii).

[61 FR 41339, Nov. 14, 1986, as amended at 66
FR 55328, Nov. 1, 2001; 67 FR 20684, Apr. 26,
2002; 69 FR 66421, Nov. 15, 2004; 77 FR 69361,
Nov. 16, 2012; 78 FR 74811, Dec. 10, 2013; 79 FR
68002, Nov. 13, 2014; 80 FR 14870, Mar. 20, 2015;
80 FR 71372, Nov. 16, 2015; 81 FR 80552, Nov. 15,
2016; 87 FR 70223, Nov. 18, 2022]

§410.27 Therapeutic outpatient hos-
pital or CAH services and supplies
incident to a physician’s or non-
physician practitioner’s service:
Conditions.

(a) Medicare Part B pays for thera-
peutic hospital or CAH services and
supplies furnished incident to a physi-
cian’s or nonphysician practitioner’s
service, which are defined as all serv-
ices and supplies furnished to hospital
or CAH outpatients that are not diag-
nostic services and that aid the physi-
cian or nonphysician practitioner in
the treatment of the patient, including
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drugs and biologicals which are not
usually self-administered, if—

(1) They are furnished—

(i) By or under arrangements made
by the participating hospital or CAH,
except in the case of a SNF resident as
provided in §411.15(p) of this sub-
chapter;

(ii) As an integral although inci-
dental part of a physician’s or non-
physician practitioner’s services;

(iii) In the hospital or CAH or in a de-
partment of the hospital or CAH, as de-
fined in §413.65 of this subchapter, ex-
cept for mental health services fur-
nished to beneficiaries in their homes
through the use of communication
technology;

(iv) Under the general supervision (or
other level of supervision as specified
by CMS for the particular service) of a
physician or a nonphysician practi-
tioner as specified in paragraph (g) of
this section, subject to the following
requirements:

(A) For services furnished in the hos-
pital or CAH, or in an outpatient de-
partment of the hospital or CAH, both
on and off-campus, as defined in §413.65
of this subchapter, or through the use
of communication technology for men-
tal health services, general supervision
means the procedure is furnished under
the physician’s or nonphysician practi-
tioner’s overall direction and control,
but the physician’s or nonphysician
practitioner’s presence is not required
during the performance of the proce-
dure.

(B) Certain therapeutic services and
supplies may be assigned either direct
supervision or personal supervision.

(I) For purposes of this section, di-
rect supervision means that the physi-
cian or nonphysician practitioner must
be immediately available to furnish as-
sistance and direction throughout the
performance of the procedure. It does
not mean that the physician or non-
physician practitioner must be present
in the room when the procedure is per-
formed. For pulmonary rehabilitation,
cardiac rehabilitation, and intensive
cardiac rehabilitation services, direct
supervision must be furnished as speci-
fied in §§410.47 and 410.49, respectively.
Through December 31, 2024, the pres-
ence of the physician or nonphysician
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practitioner for the purpose of the su-
pervision of pulmonary rehabilitation,
cardiac rehabilitation, and intensive
cardiac rehabilitation services includes
virtual presence through audio/video
real-time communications technology
(excluding audio-only); and

(2) Personal supervision means the
physician or nonphysician practitioner
must be in attendance in the room dur-
ing the performance of the procedure.

(C) Nonphysician practitioners may
provide the required supervision of
services that they may personally fur-
nish in accordance with State law and
all additional requirements, including
those specified in §§410.71, 410.73, 410.74,
410.75, 410.76, and 410.77; and

(v) In accordance with applicable
State law.

(2) In the case of partial hospitaliza-
tion services or intensive outpatient
services, also meet the conditions of
paragraph (e) of this section.

(b) Drugs and biologicals are also
subject to the limitations specified in
§410.129.

(c) Rules on emergency services fur-
nished to outpatients by nonpartici-
pating hospitals are specified in sub-
part G of Part 424 of this chapter.

(d) Rules on emergency services fur-
nished to outpatients in a foreign coun-
try are specified in subpart H of Part
424 of this chapter.

(e) Medicare Part B pays for partial
hospitalization services and intensive
outpatient services if they are—

(1) Prescribed by a physician who cer-
tifies and recertifies the need for the
services in accordance with subpart B
of part 424 of this chapter; and

(2) Furnished under a plan of treat-
ment as required under subpart B of
part 424 of this chapter.

(f) Services furnished by an entity
other than the hospital are subject to
the limitations specified in §410.42(a).

(g) For purposes of this section, non-
physician practitioner means a clinical
psychologist, licensed clinical social
worker, marriage and family therapist,
mental health counselor, physician as-
sistant, nurse practitioner, clinical

§410.28

nurse specialist, or certified nurse-mid-
wife.

[76 FR 74580, Nov. 30, 2011, as amended at 78
FR 75196, Dec. 10, 2013; 84 FR 61490, Nov. 12,
2019; 85 FR 8476, Feb. 14, 2020; 85 FR 19285,
Apr. 6, 2020; 85 FR 86299, Dec. 29, 2020; 87 FR
72284, Nov. 23, 2022; 88 FR 82177, Nov. 22, 2023]

§410.28 Hospital or CAH diagnostic
services furnished to outpatients:
Conditions.

(a) Medicare Part B pays for hospital
or CAH diagnostic services furnished to
outpatients, including drugs and
biologicals required in the performance
of the services (even if those drugs or
biologicals are self-administered), if
those services meet the following con-
ditions:

(1) They are furnished by or under ar-
rangements made by a participating
hospital or participating CAH, except
in the case of an SNF resident as pro-
vided in §411.15(p) of this chapter.

(2) They are ordinarily furnished by,
or under arrangements made by, the
hospital or CAH to its outpatients for
the purpose of diagnostic study.

(3) They would be covered as inpa-
tient hospital services if furnished to
an inpatient.

(b) Drugs and biologicals are also
subject to the limitations specified in
§410.29(b) and (c).

(c) Diagnostic services furnished by
an entity other than the hospital or
CAH are subject to the limitations
specified in §410.42(a).

(d) Rules on emergency services fur-
nished to outpatients by nonpartici-
pating hospitals are set forth in sub-
part G of part 424 of this chapter.

(e) Medicare Part B makes payment
under section 1833(t) of the Act for di-
agnostic services furnished by or under
arrangements made by the partici-
pating hospital only when the diag-
nostic services are furnished under one
of the three levels of supervision (as
defined in paragraphs (e)(1) through (3)
of this section) specified by CMS for
the particular service by a physician
or, to the extent that they are author-
ized to do so under their scope of prac-
tice and applicable State law, by a non-
physician practitioner (physician as-
sistant, nurse practitioner, clinical
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