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(4) A non-participating physician not 
billing on an assigned basis who, in ac-
cordance with section 1842(l) of the 
Act, may be liable to refund monies 
collected for services furnished to the 
beneficiary because those services were 
denied on the basis of section 1862(a)(1) 
of the Act; and 

(5) A non-participating supplier not 
billing on an assigned basis who, in ac-
cordance with sections 1834(a)(18) and 
1834(j)(4) of the Act, may be liable to 
refund monies collected for items fur-
nished to the beneficiary. 

(c) Appeals by providers and suppliers 
when there is no other party available. If 
a provider or supplier is not already a 
party to the proceeding in accordance 
with paragraphs (a) and (b) of this sec-
tion, a provider of services or supplier 
may appeal an initial determination 
relating to services it rendered to a 
beneficiary who subsequently dies if 
there is no other party available to ap-
peal the determination. This paragraph 
(c) does not apply to an initial deter-
mination with respect to an applicable 
plan under § 405.924(b)(16). 

[70 FR 11472, Mar. 8, 2005, as amended at 80 
FR 10617, Feb. 27, 2015; 82 FR 5106, Jan. 17, 
2017] 

§ 405.908 Medicaid State agencies. 

When a beneficiary is enrolled to re-
ceive benefits under both Medicare and 
Medicaid, the Medicaid State agency 
may file a request for an appeal with 
respect to a claim for items or services 
furnished to a dually eligible bene-
ficiary only for services for which the 
Medicaid State agency has made pay-
ment, or for which it may be liable. A 
Medicaid State agency is considered a 
party only when it files a timely rede-
termination request with respect to a 
claim for items or services furnished to 
a beneficiary in accordance with 42 
CFR parts 940 through 958. If a State 
agency files a request for redetermina-
tion, it may retain party status at the 
QIC, OMHA, Council, and judicial re-
view levels. 

[70 FR 11472, Mar. 8, 2005, as amended at 82 
FR 5106, Jan. 17, 2017] 

§ 405.910 Appointed representatives. 

(a) Scope of representation. An ap-
pointed representative may act on be-

half of an individual or entity in exer-
cising his or her right to an initial de-
termination or appeal. Appointed rep-
resentatives do not have party status 
and may take action only on behalf of 
the individual or entity that they rep-
resent. 

(b) Persons not qualified. A party may 
not name as an appointed representa-
tive, an individual who is disqualified, 
suspended, or otherwise prohibited by 
law from acting as a representative in 
any proceedings before DHHS, or in en-
titlement appeals, before SSA. 

(c) Completing a valid appointment. 
For purposes of this subpart, an ap-
pointment of representation must: 

(1) Be in writing and signed and dated 
by both the party and individual agree-
ing to be the representative; 

(2) Provide a statement appointing 
the representative to act on behalf of 
the party, and in the case of a bene-
ficiary, authorizing the adjudicator to 
release identifiable health information 
to the appointed representative. 

(3) Include a written explanation of 
the purpose and scope of the represen-
tation; 

(4) Contain both the party’s and ap-
pointed representative’s name, phone 
number, and address; 

(5) Identify the beneficiary’s Medi-
care number when the beneficiary is 
the party appointing a representative, 
or identify the Medicare National Pro-
vider Identifier number of the provider 
or supplier that furnished the item or 
service when the provider or supplier is 
the party appointing a representative; 

(6) Include the appointed representa-
tive’s professional status or relation-
ship to the party; 

(7) Be filed with the entity processing 
the party’s initial determination or ap-
peal. 

(d) Curing a defective appointment of 
representative. (1) If any one of the 
seven elements named in paragraph (c) 
of this section is missing from the ap-
pointment, the adjudicator should con-
tact the party and provide a descrip-
tion of the missing documentation or 
information. 

(2) Unless the defect is cured, the pro-
spective appointed representative lacks 
the authority to act on behalf of the 
party, and is not entitled to obtain or 
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receive any information related to the 
appeal, including the appeal decision. 

(3) If an adjudication time frame ap-
plies, the time from the later of the 
date that a defective appointment of 
representative was filed or the current 
appeal request was filed by the prospec-
tive appointed representative, to the 
date when the defect was cured or the 
party notifies the adjudicator that he 
or she will proceed with the appeal 
without a representative does not 
count towards the adjudication time 
frame. 

(e) Duration of appointment. (1) Unless 
revoked, an appointment is considered 
valid for 1 year from the date that the 
Appointment of Representative (AOR) 
form or other conforming written in-
strument contains the signatures of 
both the party and the appointed rep-
resentative. 

(2) To initiate an appeal within the 1- 
year time frame, the representative 
must file a copy of the AOR form, or 
other conforming written instrument, 
with the appeal request. Unless re-
voked, the representation is valid for 
the duration of an individual’s appeal 
of an initial determination. 

(3) For an initial determination of a 
Medicare Secondary Payer recovery 
claim, an appointment signed in con-
nection with the party’s efforts to 
make a claim for third party payment 
is valid from the date that appoint-
ment is signed for the duration of any 
subsequent appeal, unless the appoint-
ment is specifically revoked. 

(4) For an initial determination of a 
Medicare Secondary Payer recovery 
claim, an appointment signed by an ap-
plicable plan which has party status in 
accordance with § 405.906(a)(4) is valid 
from the date that appointment is 
signed for the duration of any subse-
quent appeal, unless the appointment 
is specifically revoked. 

(f) Appointed representative fees—(1) 
General rule. An appointed representa-
tive for a beneficiary who wishes to 
charge a fee for services rendered in 
connection with an appeal before the 
Secretary must obtain approval of the 
fee from the Secretary. Services ren-
dered below the OMHA level are not 
considered proceedings before the Sec-
retary. 

(2) No fees or costs against trust funds. 

No award of attorney or any other rep-

resentative’s fees or any costs in con-

nection with an appeal may be made 

against the Medicare trust funds. 

(3) Special rules for providers and sup-

pliers. A provider or supplier that fur-

nished the items or services to a bene-

ficiary that are the subject of the ap-

peal may represent that beneficiary in 

an appeal under this subpart, but the 

provider or supplier may not charge 

the beneficiary any fee associated with 

the representation. If a provider or sup-

plier furnishes services or items to a 

beneficiary, the provider or supplier 

may not represent the beneficiary on 

the issues described in section 1879(a)(2) 

of the Act, unless the provider or sup-

plier waives the right to payment from 

the beneficiary for the services or 

items involved in the appeal. 

(4) Special rules for purposes of third 

party payment. The Secretary does not 

review fee arrangements made by a 

beneficiary for purposes of making a 

claim for third party payment (as de-

fined in 42 CFR 411.21) even though the 

representation may ultimately include 

representation for a Medicare Sec-

ondary Payer recovery claim. 

(5) Reasonableness of representative 

fees. In determining the reasonableness 

of a representative’s fee, the Secretary 

will not apply the test specified in sec-

tions 206(a)(2) and (a)(3) of the Act. 

(g) Responsibilities of an appointed rep-

resentative. (1) An appointed representa-

tive has an affirmative duty to— 

(i) Inform the party of the scope and 

responsibilities of the representation; 

(ii) Inform the party of the status of 

the appeal and the results of actions 

taken on behalf of the party, including, 

but not limited to, notification of ap-

peal determinations, decisions, and fur-

ther appeal rights; 

(iii) Disclose to a beneficiary any fi-

nancial risk and liability of a non-as-

signed claim that the beneficiary may 

have; 

(iv) Not act contrary to the interest 

of the party; and 

(v) Comply with all laws and CMS 

regulations, CMS Rulings, and instruc-

tions. 
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(2) An appeal request filed by a pro-
vider or supplier described in para-
graph (f)(3) of this section must also in-
clude a statement signed by the pro-
vider or supplier stating that no finan-
cial liability is imposed on the bene-
ficiary in connection with that rep-
resentation. If applicable, the appeal 
request must also include a signed 
statement that the provider or supplier 
waives the right to payment from the 
beneficiary for services or items re-
garding issues described in section 
1879(a)(2) of the Act. 

(h) Authority of an appointed rep-
resentative. An appointed representa-
tive may, on behalf of the party— 

(1) Obtain appeals information about 
the claim to the same extent as the 
party; 

(2) Submit evidence; 

(3) Make statements about facts and 
law; and 

(4) Make any request, or give, or re-
ceive, any notice about the appeal pro-
ceedings. 

(i) Notice or request to an appointed 
representative—(1) Initial determinations. 
When a contractor takes an action or 
issues an initial determination, it 
sends the action or notice to the party. 

(2) Appeals. When a contractor, QIC, 
ALJ or attorney adjudicator, or the 
Council takes an action or issues a re-
determination, reconsideration, or ap-
peal decision, in connection with an 
initial determination, it sends notice 
of the action to the appointed rep-
resentative. 

(3) The contractor, QIC, ALJ or at-
torney adjudicator, or Council sends 
any requests for information or evi-
dence regarding a claim that is ap-
pealed to the appointed representative. 
The contractor sends any requests for 
information or evidence regarding an 
initial determination to the party. 

(4) For initial determinations and ap-
peals involving Medicare Secondary 
Payer recovery claims where the bene-
ficiary is a party, the adjudicator sends 
notices and requests to both the bene-
ficiary and the beneficiary’s represent-
ative, if the beneficiary has a rep-
resentative. 

(j) Effect of notice or request to an ap-
pointed representative. A notice or re-
quest sent to the appointed representa-

tive has the same force and effect as if 
was sent to the party. 

(k) Information available to the ap-
pointed representative. An appointed 
representative may obtain any and all 
appeals information applicable to the 
claim at issue that is available to the 
party. 

(l) Delegation of appointment by ap-
pointed representative. (1) An appointed 
representative may not designate an-
other individual to act as the ap-
pointed representative of the party un-
less— 

(i) The appointed representative pro-
vides written notice to the party of the 
appointed representative’s intent to 
delegate to another individual, which 
contains the name of the designee and 
the designee’s acceptance to be obli-
gated by and comply with the require-
ments of representation under this sub-
part; and 

(ii) The party accepts the designation 
as evidenced by a written statement 
signed by the party. The written state-
ment signed by the party is not re-
quired when the appointed representa-
tive and designee are attorneys in the 
same law firm or organization and the 
notice described in paragraph (l)(1)(i) of 
this section so indicates. 

(2) A delegation is not effective until 
the adjudicator receives a copy of the 
acceptance described in paragraph 
(l)(1)(ii) of this section, unless the ap-
pointed representative and designee 
are attorneys in the same law firm or 
organization, in which case the notice 
described in paragraph (l)(1)(i) of this 
section may be submitted even though 
the acceptance described in paragraph 
(l)(1)(ii) of this section is not required. 

(3) A party’s or representative’s fail-
ure to notify the adjudicator that an 
appointment of representative has been 
delegated is not good cause for missing 
a deadline or not appearing at a hear-
ing. 

(m) Revoking the appointment of rep-
resentative. (1) A party may revoke an 
appointment of representative without 
cause at any time. 

(2) Revocation. Revocation is not ef-
fective until the adjudicator receives a 
signed, written statement from the 
party. 

(3) Death of the party. (i) The death of 
a party terminates the authority of the 
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appointed representative, except as 
specified in paragraph (m)(3)(ii) of this 
section. 

(ii) A party’s death does not termi-
nate an appeal that is in progress if an-
other individual or entity may be enti-
tled to receive or obligated to make 
payment for the items or services that 
are the subject of the appeal. The ap-
pointment of representative remains in 
effect for the duration of the appeal ex-
cept for MSP recovery claims. 

(4) A party’s or representative’s fail-
ure to notify the adjudicator that an 
appointment of representative has been 
revoked is not good cause for missing a 
deadline or not appearing at a hearing. 

[70 FR 11472, Mar. 8, 2005, as amended at 80 
FR 10617, Feb. 27, 2015; 82 FR 5106, Jan. 17, 
2017; 84 FR 19869, May 7, 2019] 

§ 405.912 Assignment of appeal rights. 

(a) Who may be an assignee. Only a 
provider, or supplier that— 

(1) Is not a party to the initial deter-
mination as defined in § 405.906; and 

(2) Furnished an item or service to 
the beneficiary may seek assignment 
of appeal rights from the beneficiary 
for that item or service. 

(b) Who may not be an assignee. An in-
dividual or entity who is not a provider 
or supplier may not be an assignee. A 
provider or supplier that furnishes an 
item or service to a beneficiary may 
not seek assignment for that item or 
service when considered a party to the 
initial determination as defined in 
§ 405.906. 

(c) Requirements for a valid assignment 
of appeal right. The assignment of ap-
peal rights must— 

(1) Be executed using a CMS standard 
form; 

(2) Be in writing and signed by both 
the beneficiary assigning his or her ap-
peal rights and by the assignee; 

(3) Indicate the item or service for 
which the assignment of appeal rights 
is authorized; 

(4) Contain a waiver of the assignee’s 
right to collect payment from the as-
signor for the specific item or service 
that are the subject of the appeal ex-
cept as set forth in paragraph (d)(2) of 
this section; and 

(5) Be submitted at the same time 
the request for redetermination or 
other appeal is filed. 

(d) Waiver of right to collect payment. 
(1) Except as specified in paragraph 
(d)(2) of this section, the assignee must 
waive the right to collect payment for 
the item or service for which the as-
signment of appeal rights is made. If 
the assignment is revoked under para-
graph (g)(2) or (g)(3) of this section, the 
waiver of the right to collect payment 
nevertheless remains valid. A waiver of 
the right to collect payment remains 
in effect regardless of the outcome of 
the appeal decision. 

(2) The assignee is not prohibited 
from recovering payment associated 
with coinsurance or deductibles or 
when an advance beneficiary notice is 
properly executed. 

(e) Duration of a valid assignment of 
appeal rights. Unless revoked, the as-
signment of appeal rights is valid for 
all administrative and judicial review 
associated with the item or service as 
indicated on the standard CMS form, 
even in the event of the death of the 
assignor. 

(f) Rights of the assignee. When a valid 
assignment of appeal rights is exe-
cuted, the assignor transfers all appeal 
rights involving the particular item or 
service to the assignee. These include, 
but are not limited to— 

(1) Obtaining information about the 
claim to the same extent as the as-
signor; 

(2) Submitting evidence; 
(3) Making statements about facts or 

law; and 
(4) Making any request, or giving, or 

receiving any notice about appeal pro-
ceedings. 

(g) Revocation of assignment. When an 
assignment of appeal rights is revoked, 
the rights to appeal revert to the as-
signor. An assignment of appeal rights 
may be revoked in any of the following 
ways: 

(1) In writing by the assignor. The rev-
ocation of assignment must be deliv-
ered to the adjudicator and the as-
signee, and is effective on the date of 
receipt by the adjudicator. 

(2) By abandonment if the assignee 
does not file an appeal of an unfavor-
able decision. 

(3) By act or omission by the assignee 
that is determined by an adjudicator to 
be contrary to the financial interests 
of the assignor. 
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