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lacks jurisdiction (as described in
§405.1840(b) of this subpart) or that was
not timely raised in the provider’s
hearing request.

(2) The Board’s authority under this
section to make the additional revi-
sions is limited to those revisions nec-
essary to resolve a specific matter at
issue.

[73 FR 30261, May 23, 2008]

§405.1871 Board hearing decision.

(a)(1) If the Board finds jurisdiction
over a specific matter at issue and con-
ducts a hearing on the matter (as de-
scribed in §§405.1840(a) and 405.1845(e) of
this subpart), the Board must issue a
hearing decision deciding the merits of
the specific matter at issue.

(2) A Board hearing decision must be
in writing and based on the admissible
evidence from the Board hearing and
other admissible evidence and written
argument or comments as may be in-
cluded in the record and accepted by
the Board (as described in §§405.1845(g)
and 405.1865 of this subpart).

(3) The decision must include find-
ings of fact and conclusions of law re-
garding the Board’s jurisdiction over
each specific matter at issue (see
§405.1840(c)(1)), and whether the pro-
vider carried its burden of production
of evidence and burden of proof by es-
tablishing, by a preponderance of the
evidence, that the provider is entitled
to relief on the merits of the matter at
issue.

(4) The decision must include appro-
priate citations to the record evidence
and to the applicable law, regulations,
CMS Rulings, and other interpretive
rules, general statements of policy, and
rules of agency organization, proce-
dure, or practice established by CMS.
Where the Board’s decision reverses or
modifies a contractor determination on
an issue for which the policy expressed
in an interpretive rule (other than a
regulation or a CMS Ruling), general
statement of policy or rule of agency
organization, procedure or practice es-
tablished by CMS would be dispositive
of that issue (if followed by the Board),
the Board decision must explain how it
gave great weight to such interpretive
rule or other such instruction but did
not uphold the contractor’s determina-
tion on the issue.
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(56) A copy of the decision must be
sent promptly to each party to the ap-
peal.

(b)(1) A Board hearing decision issued
in accordance with paragraph (a) of
this section is final and binding on the
parties to the Board appeal unless the
hearing decision is reversed, affirmed,
modified, or remanded by the Adminis-
trator under §§405.1875(a)(2)(1),
405.1875(e), and 405.1875(f) of this sub-
part, no later than 60 days after the
date of receipt by the provider of the
Board’s decision.

(2) A Board hearing decision is inop-
erative during the 60-day period for re-
view of the decision by the Adminis-
trator, or in the event the Adminis-
trator reverses, affirms, modifies, or
remands that decision within the pe-
riod.

(3) A Board hearing decision that is
final under paragraph (b)(1) of this sec-
tion is subject to the provisions of
§405.1803(d) of this subpart, unless the
decision is the subject of judicial re-
view (as described in §405.1877 of this
subpart).

(4) A final Board decision under para-
graph (a) and (b) of this section may be
reopened and revised by the Board in
accordance with §§405.1885 through
405.1889 of this subpart.

(6) When the contractor’s denial of
the relief that the provider seeks be-
fore the Board is based on procedural
grounds (for example, the alleged fail-
ure of the provider to satisfy a time
limit) or is based on the alleged failure
to supply adequate documentation to
support the provider’s claim, and the
Board rules that the basis of the con-
tractor’s denial is invalid, the Board
remands to the contractor for the con-
tractor to make a determination on
the merits of the provider’s claim.

[73 FR 30261, May 23, 2008, as amended at 85
FR 59019, Sept. 18, 2020]

§405.1873 Board review of compliance
with the reimbursement require-
ment of an appropriate cost report
claim.

(a) General. In order to receive or po-
tentially receive reimbursement for a
specific item, the provider must in-
clude in its cost report an appropriate
claim for the specific item (as pre-
scribed in §413.24(j) of this chapter). If
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the provider files an appeal to the
Board seeking reimbursement for the
specific item and any party to such ap-
peal questions whether the provider’s
cost report included an appropriate
claim for the specific item, the Board
must address such question in accord-
ance with the procedures set forth in
this section.

(b) Summary of procedures—(1) Prelimi-
nary steps. The Board must give the
parties an adequate opportunity to
submit factual evidence and legal argu-
ment regarding the question of wheth-
er the provider’s cost report included
an appropriate claim for the specific
item under appeal. Upon receipt of
timely submitted factual evidence or
legal argument (Gif any), the Board
must review such evidence and argu-
ment and prepare written specific find-
ings of fact and conclusions of law on
the question of whether the provider’s
cost report complied with, for the spe-
cific item under appeal, the cost report
claim requirements prescribed in
§413.24(j) of this chapter. In reaching
such specific factual findings and legal
conclusions, the Board must follow the
procedures set forth in §413.24(j)(3) of
this chapter for determining whether
the provider’s cost report included an
appropriate claim for the specific item
under appeal. The Board must prompt-
ly give a copy of such written specific
factual findings and legal conclusions
to each party to the appeal, and such
factual findings and legal conclusions
must be included in the record of ad-
ministrative proceedings for the appeal
(as prescribed in §405.1865).

(2) Limits on Board actions. The
Board’s specific findings of fact and
conclusions of law (pursuant to para-
graph (b)(1) of this section) must not be
invoked or relied on by the Board as a
basis to deny, or decline to exercise, ju-
risdiction over a specific item or take
any other of the actions specified in
paragraph (c) of this section. Upon giv-
ing the parties to the appeal the
Board’s written specific factual find-
ings and legal conclusions (pursuant to
paragraph (b)(1) of this section) on the
question of whether the provider’s cost
report included an appropriate cost re-
port claim for the specific item under
appeal, the Board must proceed to
issue one of the four types of overall
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decisions specified in paragraphs (d)
and (e) of this section with respect to
the specific item. If the Board issues
either of two types of overall Board de-
cisions (as specified in paragraph (d) of
this section) regarding the specific
item under appeal, the Board’s written
specific factual findings and legal con-
clusions (pursuant to paragraph (b)(1)
of this section) must be included in
such overall Board decision regarding
the specific item, along with the other
matters that are required by the regu-
lations for the pertinent type of overall
Board decision. However, if the Board
issues either of two other types of over-
all Board decisions (as specified in
paragraph (e) of this section) regarding
the specific item wunder appeal, the
Board’s written specific factual find-
ings and legal conclusions (pursuant to
paragraph (b)(1) of this section) must
not be included in the overall Board de-
cision regarding the specific item. The
Board may permit reimbursement for
the specific item under appeal, as part
of one of the two types of overall Board
decisions that are specified in para-
graph (d) of this section, but such reim-
bursement may be permitted only to
the extent authorized by paragraph (f)
of this section.

(c) Prohibition of certain types of deci-
sions, orders, and other actions. (1) If the
Board determines, in its findings of
fact and conclusions of law (as pre-
scribed by paragraph (b)(1) of this sec-
tion), that the provider’s cost report
did not include an appropriate claim
for the specific item under appeal, the
Board may not—

(i) Deny jurisdiction over the specific
item under appeal, based on (in whole
or in part) the Board’s factual findings
and legal conclusions (reached under
paragraph (b)(1) of this section);

(ii) Decline to exercise jurisdiction
over the specific item under appeal,
based on (in whole or in part) the
Board’s factual findings and legal con-
clusions (reached under paragraph
(b)(1) of this section); or

(iii) Take any of the actions set forth
in §405.1868(b), (c), or (d), impose any
sanction, or take any other action
against the interests of any party to
the appeal, except as provided in para-
graph (f) of this section, based on (in
whole or in part) the Board’s factual
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findings and legal conclusions (reached
under paragraph (b)(1) of this section).

(2) Regardless of whether the Board
determines, in its findings of fact and
conclusions of law (as prescribed by
paragraph (b)(1) of this section), that
the provider’s cost report did or did not
include an appropriate claim for the
specific item under appeal, the Board
may not—

(i) Deny jurisdiction over the specific
item under appeal, based on (in whole
or in part) the absence, in the final
contractor determination or Secretary
determination under appeal, of an ad-
justment, revision, correction, or other
change to the specific item under ap-
peal, or the lack of a particular deter-
mination by the contractor or the Sec-
retary regarding the specific item. Ex-
ception: If the provider’s appeal of the
specific item is based on a reopening of
such item (pursuant to §405.1885) where
the specific item is not revised, ad-
justed, corrected, or otherwise changed
in a revised final contractor or Sec-
retary determination, the Board must
deny jurisdiction over the specific item
under appeal (as Dprescribed in
§§405.1887(d) and 405.1889(b));

(ii) Decline to exercise jurisdiction
over the specific item under appeal,
based on (in whole or in part) the ab-
sence, in the final contractor deter-
mination or Secretary determination
under appeal, of an adjustment, revi-
sion, correction, or other change to the
specific item under appeal, or the lack
of a particular determination by the
contractor or the Secretary regarding
the specific item; or

(iii) Take any of the actions set forth
in §405.1868(b), (c), or (d), impose any
sanction, or take any other action
against the interests of any party to
the appeal, except as provided in para-
graph (f) of this section, based on (in
whole or in part) the absence, in the
final contractor determination or Sec-
retary determination under appeal, of
an adjustment, revision, correction, or
other change to the specific item under
appeal, or the lack of a particular de-
termination by the contractor or the
Secretary regarding the specific item.

(d) Two types of Board decisions that
must include any factual findings and
legal conclusions under paragraph (b)(1)
of this section—(1) Board hearing deci-
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sion. If the Board issues a hearing deci-
sion regarding the specific item under
appeal (pursuant to §405.1871), any spe-
cific findings of fact and conclusions of
law by the Board (in accordance with
paragraph (b)(1) of this section), on the
question of whether the provider’s cost
report included an appropriate claim
for the specific item, must be included
in such hearing decision along with the
other matters prescribed by
§405.1871(a). The Board’s factual find-
ings and legal conclusions (reached
under paragraph (b)(1) of this section),
about whether there was an appro-
priate cost report claim for the specific
item under appeal, are subject to the
provisions of §405.1871(b) just as those
provisions apply to the other parts of
the Board’s hearing decision. If the
Board determines that the provider’s
cost report—

(i) Included an appropriate claim for
the specific item under appeal (as pre-
scribed in §413.24(j) of this chapter), the
Board’s hearing decision must also ad-
dress whether the other substantive re-
imbursement requirements for the spe-
cific item are also satisfied; or

(ii) Did not include an appropriate
claim for the specific item under ap-
peal, the Board has discretion whether
or not to address in the Board’s hearing
decision whether the other substantive
reimbursement requirements for the
specific item are also satisfied.

(2) Board expedited judicial review
(EJR) decision, where EJR is granted. If
the Board issues an EJR decision where
EJR is granted regarding a legal ques-
tion that is relevant to the specific
item under appeal (in accordance with
§405.1842(f)(1)), the Board’s specific
findings of fact and conclusions of law
(reached under paragraph (b)(1) of this
section), on the question of whether
the provider’s cost report included an
appropriate claim for the specific item,
must be included in such EJR decision
along with the other matters pre-
scribed by §405.1842(f)(1). The Board’s
factual findings and legal conclusions
(in accordance with paragraph (b)(1) of
this section) about whether there was
an appropriate cost report claim for
the specific item under appeal are sub-
ject to the provisions of §405.1842(g)(1),
(2)(2), (h)(1), and (h)(3) in the same
manner as those provisions apply to
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the other parts of the Board’s EJR de-
cision.

(e) Two other types of Board decisions
that must not include the Board’s factual
findings and legal conclusions wunder
paragraph (b)(1) of this section—(1)
Board jurisdictional dismissal decision. If
the Board issues a jurisdictional dis-
missal decision regarding the specific
item under appeal (pursuant to
§405.1840(c)), the Board’s specific find-
ings of fact and conclusions of law (in
accordance with paragraph (b)(1) of
this section), on the question of wheth-
er the provider’s cost report included
an appropriate claim for the specific
item, must not be included in such ju-
risdictional dismissal decision.

(2) Board expedited judicial review
(EJR) decision, where EJR is denied. If
the Board issues an EJR decision where
EJR is denied regarding a legal ques-
tion that is relevant to the specific
item under appeal (in accordance with
§405.1842()(2)), the Board’s specific
findings of fact and conclusions of law
(in accordance with paragraph (b)(1) of
this section), on the question of wheth-
er the provider’s cost report included
an appropriate claim for the same
item, must not be included in such EJR
decision. If the Board conducts further
proceedings and issues another decision
(as specified in §405.1842(h)(2)(i)), the
Board’s specific findings of fact and
conclusions of law (in accordance with
paragraph (b)(1) of this section)—

(i) Must be included in any further
hearing decision or EJR decision where
EJR is granted regarding the specific
item under appeal (as specified in para-
graph (d) of this section); but

(ii) Must not be included in any fur-
ther jurisdictional dismissal decision
or EJR decision where EJR is denied
regarding the specific item under ap-
peal (as prescribed in paragraph (e) of
this section).

(f) Effects of the Board’s factual find-
ings and legal conclusions under para-
graph (b)(1) of this section in two types of
final decisions—(1) When part of a final
hearing decision. If the Board deter-
mines, or the Administrator of CMS de-
termines (pursuant to
§405.1875(a)(2)(v)), as applicable, in a
final and binding hearing decision (in
accordance with §405.1871(b) and para-
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graphs (b)(1) and (d)(1) of this section),
that the provider’s cost report—

(i) Included an appropriate claim for
the specific item under appeal (as pre-
scribed in §413.24(j) of this chapter), the
specific item is reimbursable in accord-
ance with Medicare policy, but only if
the Board further determines in such
final hearing decision that all the
other substantive reimbursement re-
quirements for the specific item are
also satisfied; or

(ii) Did not include an appropriate
cost report claim for the specific item
under appeal, the specific item is not
reimbursable, regardless of whether the
Board further determines in such final
hearing decision that the other sub-
stantive reimbursement requirements
for the specific item are or are not sat-
isfied.

(2) When part of a final EJR decision
that grants EJR. If the Board deter-
mines or the Administrator of CMS de-
termines (pursuant to
§405.1875(a)(2)(v)), as applicable, in a
final and binding EJR decision that
grants EJR regarding a legal question
that is relevant to the specific item
under appeal (in accordance with
§405.1842(g)(1) and paragraphs (b)(1) and
(d)(2) of this section), that the pro-
vider’s cost report—

(i) Included an appropriate claim for
the specific item under appeal (as pre-
scribed in §413.24(j) of this chapter), the
specific item is reimbursable in accord-
ance with Medicare policy, but only to
the extent permitted by the final deci-
sion of a Federal court pursuant to the
EJR provisions of section 1878(f)(1) of
the Act (refer also to §§405.1842 and
405.1877); or

(ii) Did not include an appropriate
claim for the specific item under ap-
peal, the specific item is not reimburs-
able, unless—

(A) The specific factual findings and
legal conclusions (in accordance with
paragraph (b)(1) of this section) of the
Board or the Administrator, as applica-
ble, on the question of whether the pro-
vider’s cost report included an appro-
priate claim for the specific item under
appeal, are reversed or modified by the
final decision of a Federal court (in ac-
cordance with section 1878(f)(1) of the
Act and §405.1877); and
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(B) Only to the extent otherwise per-
mitted by the final decision of a Fed-
eral court pursuant to the EJR provi-
sions of section 1878(f)(1) of the Act
(refer also to §§405.1842 and 405.1877)
and by Medicare policy.

[80 FR 70600, Nov. 13, 2015]

§405.1875 Administrator review.

(a) Basic rule: Time limit for rendering
Administrator decisions, Board decisions,
and action subject to immediate review.
The Administrator, at his or her dis-
cretion, may immediately review any
decision of the Board specified in para-
graph (a)(2) of this section. Nonfinal
decisions or actions by the Board are
not immediately reviewable, except as
provided in paragraph (a)(3) of this sec-
tion. The Administrator may exercise
this discretionary review authority on
his or her own motion, or in response
to a request from: a party to the Board
appeal; CMS; or, in the case of a matter
specified in paragraph (a)(3)(i) or
(a)(3)(ii) of this section, another af-
fected nonparty to a Board appeal. All
requests for Administrator review and
any other submissions to the Adminis-
trator under paragraph (c) of this sec-
tion must be sent to the Office of the
Attorney Advisor. The Office of the At-
torney Advisor must examine each
Board decision specified in paragraph
(a)(2) of this section, and each matter
described in §405.1845(h)(3),
§405.1853(e)(6)(ii), or §405.1857(d)(2) of
this subpart, of which it becomes
aware, together with any review re-
quests or any other submission made in
accordance with the provisions of this
section, in order to assist the Adminis-
trator’s exercise of this discretionary
review authority. The Board is re-
quired to send to the Office of the At-
torney Advisor a copy of each decision
specified in paragraphs (a)(2)(), (i),
and (iii) of this section upon issuance
of the decision.

(1) The date of rendering any decision
after the review by the Administrator
must be no later than 60 days after the
date of receipt by the provider of a re-
viewable Board decision or action. For
purposes of this section, the date of
rendering is the date the Adminis-
trator signs the decision, and not the
date the decision is mailed or other-
wise transmitted to the parties.

42 CFR Ch. IV (10-1-24 Edition)

(2) The Administrator may imme-
diately review:

(i) A Board hearing decision (as de-
scribed in §405.1871 of this subpart).

(ii) A Board dismissal decision (as de-
scribed in §§405.1836(e)(1) and (e)(2),
405.1840(c)(2) and (c)(3), 405.1868(d)(1)
and (d)(2) of this subpart).

(iii) A Board EJR decision, but only
the question of whether there is Board
jurisdiction over a specific matter at
issue in the decision; the Adminis-
trator may not review the Board’s de-
termination in a decision of its author-
ity to decide a legal question relevant
to the matter at issue (as described in
§405.1842(h) of this subpart).

(iv) Any other Board decision or ac-
tion deemed to be final by the Adminis-
trator.

(v) If the Administrator reviews a
Board hearing decision regarding a spe-
cific item, or for a Board EJR decision
the question of whether there is Board
jurisdiction over a specific item, the
Administrator’s review of such a hear-
ing decision or EJR decision, as appli-
cable, will include, and any decision
issued by the Administrator (under
paragraph (e) of this section) will ad-
dress, the Board’s specific findings of
fact and conclusions of law in such
hearing decision or EJR decision (as
prescribed in §405.1873(b)(1) and (d)) on
the question of whether the provider’s
cost report included an appropriate
claim for the specific item under ap-
peal (as prescribed in §413.24(j) of this
chapter).

(3) Any decision or action by the
Board mnot specified in paragraph
(a)(2)(1) through (a)(2)(iii) of this sec-
tion, or not deemed to be final by the
Administrator under paragraph
(a)(2)(iv) of this section, is nonfinal and
not subject to Administrator review
until the Board issues one of the deci-
sions specified in paragraph (a)2) of
this section, except the Administrator
may review immediately the following
matters:

(i) A Board ruling authorizing dis-
covery or disclosure of a matter for
which an objection was made based on
privilege or other protection from dis-
closure such as case preparation, con-
fidentiality, or undue burden (as de-
scribed in §405.1853(e)(6)(ii) of this sub-
part).
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