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Administrator reverses, affirms, modi-
fies, or remands the decision within the
period.

(ii) The Board may reopen and revise
a final Board decision in accordance
with §§405.1885 through 405.1889 of this
subpart.

(e)(1) Any action taken by the Board
under this section other than dismissal
of the appeal is not subject to imme-
diate Administrator review (as de-
scribed in §405.1875(a)(3) of this sub-
part) or judicial review (as described in
§405.1877(a)(3) of this subpart).

(2) A Board action other than dis-
missal of the appeal may be reviewed
solely during the course of Adminis-
trator review of one of the Board deci-
sions specified as final, or deemed to be
final by the Administrator, under
§405.1875(a)(2) of this subpart, or of ju-
dicial review of a final agency decision
as described in §405.1877(a) of this sub-
part, as applicable.

(f) Ex parte communications with
Board staff concerning procedural mat-
ters are not prohibited.

(g) Upon receipt of a credible allega-
tion that a party’s representative has
divulged to that party, or to the Board,
information that was obtained during
the course of the representative’s rela-
tionship (such as legal counsel or em-
ployee) with an opposing party and
that was intended by that party to be
kept confidential, the Board—

(1) Investigates the allegation; and

(2) May take remedial action when it
determines that it is appropriate to do
s0, against the party or the representa-
tive (such as prohibiting the represent-
ative from appearing before it, exclud-
ing such information from the record,
or if the overall fairness of the hearing
has been compromised, dismissing the
case).

[73 FR 30260, May 23, 2008; 73 FR 49356, Aug.
21, 2008; 85 FR 59019, Sept. 18, 2020]

§405.1869 Scope of Board’s authority
in a hearing decision.

(a) If the Board has jurisdiction to
conduct a hearing on a specific matter
at issue under section 1878(a) or (b) of
the Act and §405.1840 of this subpart,
and the legal authority to fully resolve
the matter in a hearing decision (as de-
scribed in §§405.1842(f), 405.1867, and
405.1871 of this subpart), section 1878 of

§405.1869

the Act, and paragraph (a) of this sec-
tion give the Board the power to af-
firm, modify, or reverse the contrac-
tor’s findings on each specific matter
at issue in the contractor determina-
tion for the cost reporting period under
appeal, and to make additional revi-
sions on specific matters regardless of
whether the contractor considered the
matters in issuing the contractor de-
termination. The Board’s power to
make additional revisions in a hearing
decision does not authorize the Board
to consider or decide a specific matter
at issue for which it lacks jurisdiction
(as described in §405.1840(b) of this sub-
part) or which was not timely raised in
the provider’s hearing request. The
Board’s power under section 1878(d) of
the Act and paragraph (a) of this sec-
tion to make additional revisions is
limited to those revisions necessary to
resolve fully a specific matter at issue
if—

(1) The Board has jurisdiction to
grant a hearing on the specific matter
at issue under section 1878(a) or (b) of
the Act and §405.1840 of this subpart;
and

(2) The specific matter at issue was
timely raised in an initial request for a
Board hearing filed in accordance with
§405.1835 or §405.1837 of this subpart, as
applicable, or in a timely request to
add issues to a single provider appeal
submitted in accordance with
§405.1835(c) of this subpart.

(b)(1) If the Board has jurisdiction to
conduct a hearing on a specific matter
at issue solely under §§405.1840 and
405.1835 or §405.1837 of this subpart, as
applicable, and the legal authority to
fully resolve the matter in a hearing
decision (as described in §§405.1842(f),
405.1867, and 405.1871 of this subpart),
the Board is authorized to do the fol-
lowing:

(i) Affirm, modify, or reverse the con-
tractor’s or Secretary’s findings on
each specific matter at issue in the
contractor or Secretary determination
under appeal.

(ii) Make additional revisions on
each specific matter at issue regardless
of whether the contractor considered
these revisions in issuing the con-
tractor determination under appeal,
provided the Board does not consider or
decide a specific matter for which it
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§405.1871

lacks jurisdiction (as described in
§405.1840(b) of this subpart) or that was
not timely raised in the provider’s
hearing request.

(2) The Board’s authority under this
section to make the additional revi-
sions is limited to those revisions nec-
essary to resolve a specific matter at
issue.

[73 FR 30261, May 23, 2008]

§405.1871 Board hearing decision.

(a)(1) If the Board finds jurisdiction
over a specific matter at issue and con-
ducts a hearing on the matter (as de-
scribed in §§405.1840(a) and 405.1845(e) of
this subpart), the Board must issue a
hearing decision deciding the merits of
the specific matter at issue.

(2) A Board hearing decision must be
in writing and based on the admissible
evidence from the Board hearing and
other admissible evidence and written
argument or comments as may be in-
cluded in the record and accepted by
the Board (as described in §§405.1845(g)
and 405.1865 of this subpart).

(3) The decision must include find-
ings of fact and conclusions of law re-
garding the Board’s jurisdiction over
each specific matter at issue (see
§405.1840(c)(1)), and whether the pro-
vider carried its burden of production
of evidence and burden of proof by es-
tablishing, by a preponderance of the
evidence, that the provider is entitled
to relief on the merits of the matter at
issue.

(4) The decision must include appro-
priate citations to the record evidence
and to the applicable law, regulations,
CMS Rulings, and other interpretive
rules, general statements of policy, and
rules of agency organization, proce-
dure, or practice established by CMS.
Where the Board’s decision reverses or
modifies a contractor determination on
an issue for which the policy expressed
in an interpretive rule (other than a
regulation or a CMS Ruling), general
statement of policy or rule of agency
organization, procedure or practice es-
tablished by CMS would be dispositive
of that issue (if followed by the Board),
the Board decision must explain how it
gave great weight to such interpretive
rule or other such instruction but did
not uphold the contractor’s determina-
tion on the issue.

42 CFR Ch. IV (10-1-24 Edition)

(56) A copy of the decision must be
sent promptly to each party to the ap-
peal.

(b)(1) A Board hearing decision issued
in accordance with paragraph (a) of
this section is final and binding on the
parties to the Board appeal unless the
hearing decision is reversed, affirmed,
modified, or remanded by the Adminis-
trator under §§405.1875(a)(2)(1),
405.1875(e), and 405.1875(f) of this sub-
part, no later than 60 days after the
date of receipt by the provider of the
Board’s decision.

(2) A Board hearing decision is inop-
erative during the 60-day period for re-
view of the decision by the Adminis-
trator, or in the event the Adminis-
trator reverses, affirms, modifies, or
remands that decision within the pe-
riod.

(3) A Board hearing decision that is
final under paragraph (b)(1) of this sec-
tion is subject to the provisions of
§405.1803(d) of this subpart, unless the
decision is the subject of judicial re-
view (as described in §405.1877 of this
subpart).

(4) A final Board decision under para-
graph (a) and (b) of this section may be
reopened and revised by the Board in
accordance with §§405.1885 through
405.1889 of this subpart.

(6) When the contractor’s denial of
the relief that the provider seeks be-
fore the Board is based on procedural
grounds (for example, the alleged fail-
ure of the provider to satisfy a time
limit) or is based on the alleged failure
to supply adequate documentation to
support the provider’s claim, and the
Board rules that the basis of the con-
tractor’s denial is invalid, the Board
remands to the contractor for the con-
tractor to make a determination on
the merits of the provider’s claim.

[73 FR 30261, May 23, 2008, as amended at 85
FR 59019, Sept. 18, 2020]

§405.1873 Board review of compliance
with the reimbursement require-
ment of an appropriate cost report
claim.

(a) General. In order to receive or po-
tentially receive reimbursement for a
specific item, the provider must in-
clude in its cost report an appropriate
claim for the specific item (as pre-
scribed in §413.24(j) of this chapter). If
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