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(ii) Upon notice to the Board that a 
party or nonparty, as applicable, in-
tends to seek Administrator review of 
the subpoena, the Board must stay all 
proceedings affected by the subpoena. 

(iii) The Board determines the length 
of the stay under the circumstances of 
a given case, but in no event may the 
stay be less than 15 days after the day 
on which the Board received notice of 
the party or nonparty’s intent to seek 
Administrator review. 

(iv) If the Administrator grants a re-
quest for review, or takes own motion 
review, of the subpoena, the subpoena 
or portion of the subpoena, as applica-
ble, is stayed until such time as the 
Administrator issues a written decision 
that affirms, reverses, modifies, or re-
mands the Board’s action on the sub-
poena. 

(v) If the Administrator does not 
grant review or take own motion re-
view within the time allotted for the 
stay, the stay is lifted and the Board’s 
action is not immediately reviewable. 

(e) Enforcement. (i) If the Board deter-
mines, whether on its own motion or at 
the request of a party, that a party or 
nonparty subject to a subpoena issued 
under this section has refused to com-
ply with the subpoena, the Board may 
request the Administrator to seek en-
forcement of the subpoena in accord-
ance with section 205(e) of the Act. 

(ii) Any enforcement request by the 
Board must consist of a written notice 
to the Administrator describing in de-
tail the Board’s findings of noncompli-
ance and its specific request for en-
forcement, and providing a copy of the 
subpoena and evidence of its receipt by 
certified mail by the party or nonparty 
subject to the subpoena. 

(iii) The Board must promptly mail a 
copy of the notice and related docu-
ments to the party or nonparty subject 
to the subpoena, and to any other 
party and affected nonparty to the ap-
peal. 

[73 FR 30258, May 23, 2008; 73 FR 49356, Aug. 
21, 2008; 85 FR 59019, Sept. 18, 2020] 

§ 405.1859 Witnesses. 

Witnesses at the hearing shall testify 
under oath or affirmation, unless ex-
cused by the Board for cause. The 
Board may examine the witnesses and 
shall allow the parties or their rep-

resentatives to do so. Parties to the 

proceeding may also cross-examine 

witnesses. 

§ 405.1861 Oral argument and written 
allegations. 

The parties, upon their request, shall 

be allowed a reasonable time for the 

presentation of oral argument or for 

the filing of briefs or other written 

statements of allegations as to facts or 

law. Copies of any brief or other writ-
ten statement shall be filed in suffi-
cient number that they may be made 
available to all parties and to the Cen-
ters for Medicare & Medicaid Services. 

§ 405.1863 Administrative policy at 
issue. 

Where a party to the Board hearing 
puts into issue an administrative pol-
icy which is interpretative of the law 
or regulations, the Board will promptly 
notify to the Centers for Medicare & 
Medicaid Services. 

§ 405.1865 Record of administrative 
proceedings. 

(a)(1) The Board and, if applicable, 
the Administrator must maintain a 
complete record of all proceedings in 
each appeal. 

(2) For proceedings before the Board, 
the administrative record consists of 
all evidence, documents and any other 
tangible materials submitted by the 
parties to the appeal and by any 
nonparty (as described in 
§§ 405.1853(e)(4) and 405.1857(c)(3) of this 
subpart), along with all Board cor-
respondence, rulings, subpoenas, or-
ders, and decisions. 

(3) The term ‘‘record’’ is intended to 
encompass both the unappended record 
and any appendix to the record (as de-
scribed in § 405.1865(b) of this subpart). 

(4) The record includes a complete 
transcription of the proceedings at any 
oral hearing before the Board. 

(5) A copy of any transcription must 
be made available to any party upon 
written request. 

(b) Any evidence ruled inadmissible 
by the Board (as described in § 405.1855 
of this subpart) and any other sub-
mitted matter that the Board declines 
to consider (whether as untimely or 
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otherwise) must be, to the extent prac-
ticable, clearly identified and seg-
regated in an appendix to the record 
for purposes of any further review (as 
described in §§ 405.1875 and 405.1877 of 
this subpart). 

(c) To the extent applicable, the ad-
ministrative record also includes all 
documents (including written submis-
sions) and any other tangible materials 
submitted to the Administrator by the 
parties to the appeal or by any 
nonparty (as described in 
§§ 405.1853(e)(4) and 405.1857(c)(3) of this 
subpart), in addition to all correspond-
ence from the Administrator or the Of-
fice of the Attorney Advisor, and all 
rulings, orders, and decisions by the 
Administrator. The provisions of para-
graph (b) of this section also pertain to 
any proceedings before the Adminis-
trator, to the extent the Administrator 
finds evidence inadmissible or declines 
to consider a specific matter (whether 
as untimely or otherwise). 

[73 FR 30260, May 23, 2008; 73 FR 49356, Aug. 
21, 2008] 

§ 405.1867 Scope of Board’s legal au-
thority. 

In exercising its authority to conduct 
proceedings under this subpart, the 
Board must comply with all the provi-
sions of Title XVIII of the Act and reg-
ulations issued thereunder, as well as 
CMS Rulings issued under the author-
ity of the Administrator as described 
in § 401.108 of this subchapter. The 
Board shall afford great weight to in-
terpretive rules, general statements of 
policy, and rules of agency organiza-
tion, procedure, or practice established 
by CMS. 

[48 FR 22925, May 23, 1983, as amended at 73 
FR 30260, May 23, 2008; 73 FR 49356, Aug. 21, 
2008] 

§ 405.1868 Board actions in response to 
failure to follow Board rules. 

(a) The Board has full power and au-
thority to make rules and establish 
procedures, not inconsistent with the 
law, regulations, and CMS Rulings, 
that are necessary or appropriate to 
carry out the provisions of section 1878 
of the Act and of the regulations in 
this subpart. The Board’s powers in-
clude the authority to take appropriate 
actions in response to the failure of a 

party to a Board appeal to comply with 
Board rules and orders or for inappro-
priate conduct during proceedings in 
the appeal. 

(b) If a provider fails to meet a filing 
deadline or other requirement estab-
lished by the Board in a rule or order, 
the Board may— 

(1) Dismiss the appeal with prejudice; 
(2) Issue an order requiring the pro-

vider to show cause why the Board 
should not dismiss the appeal; or 

(3) Take any other remedial action it 
considers appropriate. 

(c) If a contractor fails to meet a fil-
ing deadline or other requirement es-
tablished by the Board, the Board 
may— 

(1) Take other actions that it con-
siders appropriate, such as— 

(i) Issuing a decision based on the 
written record submitted to that point; 
or 

(ii) Issuing a written notice to CMS 
describing the contractor’s actions and 
requesting that CMS take appropriate 
action, such as review of the contrac-
tor’s compliance with the contractual 
requirements of §§ 421.120, 421.122, and 
421.124 of this chapter; and 

(2) Not use its authority to take an 
action such as, a sanction, reversing or 
modifying the contractor’s or Sec-
retary’s determination for the cost re-
porting period under appeal, or ruling 
against the contractor on a disputed 
issue of law or fact in the appeal. 

(d)(1) If the Board dismisses the ap-
peal with prejudice under this section, 
it must issue a dismissal decision dis-
missing the appeal. The decision by the 
Board must be in writing and include 
an explanation of the reason for the 
dismissal. A copy of the Board’s dis-
missal decision must be sent promptly 
to each party to the appeal (as de-
scribed in § 405.1843 of this subpart). 

(2) A dismissal decision by the Board 
is final and binding on the parties un-
less the decision is reversed, affirmed, 
modified, or remanded by the Adminis-
trator under § 405.1875(a)(2)(ii), and 
§ 405.1875(e) or § 405.1875(f) of this part, 
no later than 60 days after the date of 
receipt by the provider of the Board’s 
decision. 

(i) The Board decision is inoperative 
during the 60-day period for review by 
the Administrator, or in the event the 
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