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42 CFR Ch. IV (10–1–24 Edition) § 405.1851 

§ 405.1851 Conduct of Board hearing. 

The Board hearing shall be open to 
the parties, to representatives of the 
Centers for Medicare & Medicaid Serv-
ices, and to such other persons as the 
Board deems necessary and proper. The 
Board shall inquire fully into all of the 
matters at issue and shall receive into 
evidence the testimony of witnesses 
and any documents which are relevant 
and material to such matters. If the 
Board believes that there is relevant 
and material evidence available which 
has not been presented at the hearing, 
it may at any time prior to the issuing 
of the notice of the decision, reconvene 
the hearing for the receipt of such evi-
dence. The order in which the evidence 
and the allegations shall be presented 
and the conduct of the hearing shall be 
at the discretion of the Board. 

[39 FR 34515, Sept. 26, 1974, as amended at 85 
FR 59019, Sept. 18, 2020] 

§ 405.1853 Board proceedings prior to 
any hearing; discovery. 

(a) Preliminary narrowing of the issues. 
Upon receiving notification that a re-
quest for a Board hearing is submitted, 
the contractor must— 

(1) Promptly review both the mate-
rials submitted with the provider hear-
ing request, and the information under-
lying each contractor or Secretary de-
termination for each cost reporting pe-
riod under appeal. 

(2) Expeditiously attempt to join 
with the provider in resolving specific 
factual or legal issues and submitting 
to the Board written stipulations set-
ting forth the specific issues that re-
main for Board resolution based on the 
review; and 

(3) Ensure that the evidence it con-
sidered in making its determination, 
or, where applicable, the evidence the 
Secretary considered in making his or 
her determination, is included in the 
record. 

(b) Position papers. (1) After any pre-
liminary narrowing of the issues, the 
parties must file position papers in 
order to narrow the issues further. In 
each case, and as appropriate, the 
Board establishes the deadlines as to 
when the provider(s) and the con-
tractor must submit position papers to 
the Board. 

(2) The Board has the discretion to 
extend the deadline for submitting a 
position paper. Each position paper 
must set forth the relevant facts and 
arguments regarding the Board’s juris-
diction over each remaining matter at 
issue in the appeal (as described in 
§ 405.1840 of this subpart), and the mer-
its of the provider’s Medicare payment 
claims for each remaining issue. 

(3) In the absence of a Board order or 
general instructions to the contrary, 
any supporting exhibits regarding 
Board jurisdiction must accompany the 
position paper. Exhibits regarding the 
merits of the provider’s Medicare pay-
ment claims may be submitted in a 
timeframe to be decided by the Board 
through a schedule applicable to a spe-
cific case or through general instruc-
tions. 

(c) Initial status conference. (1) Upon 
review of the parties’ position papers, 
one or more members of the Board may 
conduct an initial status conference. 
An initial status conference may be 
conducted in person or telephone, at 
the discretion of the Board. 

(2) The Board may use the status 
conference to discuss any of the fol-
lowing: 

(i) Simplification of the issues. 
(ii) The necessity or desirability of 

amendments to the pleadings, includ-
ing the need for a more definite state-
ment. 

(iii) Stipulations and admissions of 
fact or as to the content and authen-
ticity of documents. 

(iv) Whether the parties can agree to 
submission of the case on a stipulated 
record. 

(v) Whether a party may waive ap-
pearance at an oral hearing and submit 
only documentary evidence (the admis-
sibility of which is subject to objection 
from other parties) and written argu-
ment. 

(vi) Limitation of the number of wit-
nesses. 

(vii) Scheduling dates for the ex-
change of witness lists and of proposed 
exhibits. 

(viii) Discovery as permitted under 
this section. 

(ix) The time and place for the hear-
ing. 

(x) Potential settlement of some or 
all of the issues. 
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