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may be asked to pay the costs of pro-
viding these items. If a party requests 
evidence from the Council and an op-
portunity to comment on that evi-
dence, the time beginning with the 
Council’s receipt of the request for evi-
dence through the expiration of the 
time granted for the party’s response 
will not be counted toward the 90 cal-
endar day adjudication deadline. 

[70 FR 11472, Mar. 8, 2005, as amended at 74 
FR 65337, Dec. 9, 2009; 82 FR 5123, Jan. 17, 
2017] 

§ 405.1120 Filing briefs with the Coun-
cil. 

Upon request, the Council will give 
the party requesting review, as well as 
all other parties, a reasonable oppor-
tunity to file briefs or other written 
statements about the facts and law rel-
evant to the case. Any party who sub-
mits a brief or statement must send a 
copy to all of the other parties. Unless 
the party requesting review files the 
brief or other statement with the re-
quest for review, the time beginning 
with the date of receipt of the request 
to submit the brief and ending with the 
date the brief is received by the Coun-
cil will not be counted toward the adju-
dication timeframe set forth in 
§ 405.1100. The Council may also re-
quest, but not require, CMS or its con-
tractor to file a brief or position paper 
if the Council determines that it is nec-
essary to resolve the issues in the case. 
The Council will not draw any adverse 
inference if CMS or a contractor either 
participates, or decides not to partici-
pate in Council review. 

[70 FR 11472, Mar. 8, 2005, as amended at 82 
FR 5123, Jan. 17, 2017] 

§ 405.1122 What evidence may be sub-
mitted to the Council. 

(a) Appeal before the Council on request 
for review of ALJ’s or attorney adjudica-
tor’s decision. (1) If the Council is re-
viewing an ALJ’s or attorney adjudica-
tor’s decision, the Council limits its re-
view of the evidence to the evidence 
contained in the record of the pro-
ceedings before the ALJ or attorney 
adjudicator. However, if the ALJ’s or 
attorney adjudicator’s decision decides 
a new issue that the parties were not 
afforded an opportunity to address at 
the OMHA level, the Council considers 

any evidence related to that issue that 
is submitted with the request for re-
view. 

(2) If the Council determines that ad-
ditional evidence is needed to resolve 
the issues in the case and the adminis-
trative record indicates that the pre-
vious decision-makers have not at-
tempted to obtain the evidence, the 
Council may remand the case to an 
ALJ or attorney adjudicator to obtain 
the evidence and issue a new decision. 

(b) Appeal before Council as a result of 
appellant’s request for escalation. (1) If 
the Council is reviewing a case that is 
escalated from the OMHA level to the 
Council, the Council will decide the 
case based on the record constructed at 
the QIC and any additional evidence, 
including oral testimony, entered in 
the record by the ALJ or attorney ad-
judicator before the case was escalated. 

(2) If the Council receives additional 
evidence with the request for esca-
lation that is material to the question 
to be decided, or determines that addi-
tional evidence is needed to resolve the 
issues in the case, and the record pro-
vided to the Council indicates that the 
previous decision-makers did not at-
tempt to obtain the evidence before es-
calation, the Council may remand the 
case to an ALJ or attorney adjudicator 
to consider or obtain the evidence and 
issue a new decision. 

(c) Evidence related to issues previously 
considered by the QIC. (1) If new evi-
dence related to issues previously con-
sidered by the QIC is submitted to the 
Council by a provider, supplier, or a 
beneficiary represented by a provider 
or supplier, the Council must deter-
mine if the provider, supplier, or the 
beneficiary represented by a provider 
or supplier had good cause for submit-
ting it for the first time at the Council 
level. 

(2) If the Council determines that 
good cause does not exist, the Council 
must exclude the evidence from the 
proceeding, may not consider it in 
reaching a decision, and may not re-
mand the issue to an ALJ or attorney 
adjudicator. 

(3) The Council must notify all par-
ties if it excludes the evidence. The 
Council may remand to an ALJ or at-
torney adjudicator if— 
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