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available for and do not apply to re-

mands that are issued under paragraph 

(d)(1) of this section. 

[82 FR 5121, Jan. 17, 2017, as amended at 84 

FR 19871, May 7, 2019] 

§ 405.1058 Effect of a remand. 

A remand of a request for hearing or 

request for review is binding unless va-

cated by the Chief ALJ or a designee in 

accordance with § 405.1056(g). 

[82 FR 5121, Jan. 17, 2017] 

APPLICABILITY OF MEDICARE COVERAGE 

POLICIES 

§ 405.1060 Applicability of national 
coverage determinations (NCDs). 

(a) General rule. (1) An NCD is a deter-

mination by the Secretary of whether a 

particular item or service is covered 

nationally under Medicare. 

(2) An NCD does not include a deter-

mination of what code, if any, is as-

signed to a particular item or service 

covered under Medicare or a deter-

mination of the amount of payment 

made for a particular item or service. 

(3) NCDs are made under section 

1862(a)(1) of the Act as well as under 

other applicable provisions of the Act. 

(4) An NCD is binding on fiscal inter-

mediaries, carriers, QIOs, QICs, ALJs 

and attorney adjudicators, and the 

Council. 

(b) Review by an ALJ or attorney adju-

dicator. (1) An ALJ or attorney adjudi-

cator may not disregard, set aside, or 

otherwise review an NCD. 

(2) An ALJ or attorney adjudicator 

may review the facts of a particular 

case to determine whether an NCD ap-

plies to a specific claim for benefits 

and, if so, whether the NCD was applied 

correctly to the claim. 

(c) Review by the Council. (1) The 

Council may not disregard, set aside, 

or otherwise review an NCD for pur-

poses of a section 1869 claim appeal, ex-

cept that the DAB may review NCDs as 

provided under part 426 of this title. 

(2) The Council may review the facts 

of a particular case to determine 

whether an NCD applies to a specific 

claim for benefits and, if so, whether 

the NCD was applied correctly to the 
claim. 

[70 FR 11472, Mar. 8, 2005, as amended at 70 
FR 37704, June 30, 2005; 82 FR 5121, Jan. 17, 
2017] 

§ 405.1062 Applicability of local cov-
erage determinations and other 
policies not binding on the ALJ or 
attorney adjudicator and Council. 

(a) ALJs and attorney adjudicators 
and the Council are not bound by 
LCDs, LMRPs, or CMS program guid-
ance, such as program memoranda and 
manual instructions, but will give sub-
stantial deference to these policies if 
they are applicable to a particular 
case. 

(b) If an ALJ or attorney adjudicator 
or Council declines to follow a policy 
in a particular case, the ALJ or attor-
ney adjudicator or Council decision 
must explain the reasons why the pol-
icy was not followed. An ALJ or attor-
ney adjudicator or Council decision to 
disregard such policy applies only to 
the specific claim being considered and 
does not have precedential effect. 

(c) An ALJ or attorney adjudicator 
or the Council may not set aside or re-
view the validity of an LMRP or LCD 
for purposes of a claim appeal. An ALJ 
or the DAB may review or set aside an 
LCD (or any part of an LMRP that con-
stitutes an LCD) in accordance with 
part 426 of this title. 

[70 FR 11472, Mar. 8, 2005, as amended at 82 
FR 5121, Jan. 17, 2017] 

§ 405.1063 Applicability of laws, regu-
lations, CMS Rulings, and preceden-
tial decisions. 

(a) All laws and regulations per-
taining to the Medicare and Medicaid 
programs, including, but not limited to 
Titles XI, XVIII, and XIX of the Social 
Security Act and applicable imple-
menting regulations, are binding on 
ALJs and attorney adjudicators, and 
the Council. 

(b) CMS Rulings are published under 
the authority of the Administrator, 
CMS. Consistent with § 401.108 of this 
chapter, rulings are binding on all CMS 
components, on all HHS components 
that adjudicate matters under the ju-
risdiction of CMS, and on the Social 
Security Administration to the extent 
that components of the Social Security 
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