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Subpart B—Insurance Coverage
That Limits Medicare Pay-
ment: General Provisions

§411.20 Basis and scope.

(a) Statutory basis. (1) Section
1862(b)(2)(A)(i) of the Act precludes
Medicare payment for services to the
extent that payment has been made or
can reasonably be expected to be made
under a group health plan with respect
to—

(i) A beneficiary entitled to Medicare
on the basis of ESRD during the first 18
months of that entitlement;

(ii) A beneficiary who is age 65 or
over, entitled to Medicare on the basis
of age, and covered under the plan by
virtue of his or her current employ-
ment status or the current employ-
ment status of a spouse of any age; or

(iii) A beneficiary who is under age
65, entitled to Medicare on the basis of
disability, and covered under the plan
by virtue of his or her current employ-
ment status or the current employ-
ment status of a family member.

(2) Section 1862(b)(2)(A)(ii) of the Act
precludes Medicare payment for serv-
ices to the extent that payment has
been made or can reasonably be ex-
pected to be made under any of the fol-
lowing:

(i) Workers’ compensation.

(ii) Liability insurance.

(iii) No-fault insurance.

(b) Scope. This subpart sets forth gen-
eral rules that apply to the types of in-
surance specified in paragraph (a) of
this section. Other general rules that
apply to group health plans are set
forth in subpart E of this part.

[60 FR 45361, Aug. 31, 1995, as amended at 71
FR 9470, Feb. 24, 2006]

§411.21 Definitions.

In this subpart B and in subparts C
through H of this part, unless the con-
text indicates otherwise—

Conditional payment means a Medi-
care payment for services for which an-
other payer is responsible, made either
on the bases set forth in subparts C
through H of this part, or because the
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intermediary or carrier did not know
that the other coverage existed.

Coverage or covered services, when
used in connection with primary pay-
ments, means services for which a pri-
mary payer would pay if a proper claim
were filed.

Monthly capitation payment means a
comprehensive monthly payment that
covers all physician services associated
with the continuing medical manage-
ment of a maintenance dialysis patient
who dialyses at home or as an out-
patient in an approved ESRD facility.

Plan means any arrangement, oral or
written, by one or more entities, to
provide health benefits or medical care
or assume legal liability for injury or
illness.

Primary payer means, when used in
the context in which Medicare is the
secondary payer, any entity that is or
was required or responsible to make
payment with respect to an item or
service (or any portion thereof) under a
primary plan. These entities include,
but are not limited to, insurers or self-
insurers, third party administrators,
and all employers that sponsor or con-
tribute to group health plans or large
group health plans.

Primary payment means, when used in
the context in which Medicare is the
secondary payer, payment by a pri-
mary payer for services that are also
covered under Medicare.

Primary plan means, when used in the
context in which Medicare is the sec-
ondary payer, a group health plan or
large group health plan, a workers’
compensation law or plan, an auto-
mobile or liability insurance policy or
plan (including a self-insured plan), or
no-fault insurance.

Prompt or promptly, when used in con-
nection with primary payments, except
as provided in §411.50, for payments by
liability insurers, means payment
within 120 days after receipt of the
claim.

Proper claim means a claim that is
filed timely and meets all other claim
filing requirements specified by the
plan, program, or insurer.

Secondary, when used to characterize
Medicare benefits, means that those
benefits are payable only to the extent
that payment has not been made and
cannot reasonably be expected to be
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made under other coverage that is pri-
mary to Medicare.

Secondary payments means payments
made for Medicare covered services or
portions of services that are not pay-
able under other coverage that is pri-
mary to Medicare.

[564 FR 41734, Oct. 11, 1989, as amended at 60
FR 45361, Aug. 31, 1995; 71 FR 9470, Feb. 24,
2006]

§411.22 Reimbursement obligations of
primary payers and entities that re-
ceived payment from primary pay-
ers.

(a) A primary payer, and an entity
that receives payment from a primary
payer, must reimburse CMS for any
payment if it is demonstrated that the
primary payer has or had a responsi-
bility to make payment.

(b) A primary payer’s responsibility
for payment may be demonstrated by—

(1) A judgment;

(2) A payment conditioned upon the
recipient’s compromise, waiver, or re-
lease (whether or not there is a deter-
mination or admission of liability) of
payment for items or services included
in a claim against the primary payer or
the primary payer’s insured; or

(3) By other means, including but not
limited to a settlement, award, or con-
tractual obligation.

(c) The primary payer must make
payment to either of the following:

(1) To the entity designated to re-
ceive repayments if the demonstration
of primary payer responsibilities is
other than receipt of a recovery de-
mand letter from CMS or designated
contractor.

(2) As directed in a recovery demand
letter.

[71 FR 9470, Feb. 24, 2006, as amended at 73
FR 9684, Feb. 22, 2008]

§411.23 Beneficiary’s cooperation.

(a) If CMS takes action to recover
conditional payments, the beneficiary
must cooperate in the action.

(b) If CMS’s recovery action is unsuc-
cessful because the beneficiary does
not cooperate, CMS may recover from
the beneficiary.

42 CFR Ch. IV (10-1-24 Edition)

§411.24 Recovery of conditional pay-
ments.

If a Medicare conditional payment is
made, the following rules apply:

(a) Release of information. The filing
of a Medicare claim by on or behalf of
the beneficiary constitutes an express
authorization for any entity, including
State Medicaid and workers’ com-
pensation agencies, and data deposi-
tories, that possesses information per-
tinent to the Medicare claim to release
that information to CMS. This infor-
mation will be used only for Medicare
claims processing and for coordination
of benefits purposes.

(b) Right to initiate recovery. CMS may
initiate recovery as soon as it learns
that payment has been made or could
be made under workers’ compensation,
any liability or no-fault insurance, or
an employer group health plan.

(c) Amount of recovery. (1) If it is not
necessary for CMS to take legal action
to recover, CMS recovers the lesser of
the following:

(i) The amount of the Medicare pri-
mary payment.

(ii) The full primary payment
amount that the primary payer is obli-
gated to pay under this part without
regard to any payment, other than a
full primary payment that the primary
payer has paid or will make, or, in the
case of a primary payment beneficiary,
the amount of the primary payment.

(2) If it is necessary for CMS to take
legal action to recover from the pri-
mary payer, CMS may recover twice
the amount specified in paragraph
(c)(1)(i) of this section.

(d) Methods of recovery. CMS may re-
cover by direct collection or by offset
against any monies CMS owes the enti-
ty responsible for refunding the condi-
tional payment.

(e) Recovery from primary payers. CMS
has a direct right of action to recover
from any primary payer.

(f) Claims filing requirements. (1) CMS
may recover without regard to any
claims filing requirements that the in-
surance program or plan imposes on
the beneficiary or other claimant such
as a time limit for filing a claim or a
time limit for notifying the plan or
program about the need for or receipt
of services.
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(2) However, CMS will not recover its
payment for particular services in the
face of a claims filing requirement un-
less it has filed a claim for recovery by
the end of the year following the year
in which the Medicare intermediary or
carrier that paid the claim has notice
that the third party is a primary plan
to Medicare for those particular serv-
ices. (A notice received during the last
three months of a year is considered re-
ceived during the following year.)

(g) Recovery from parties that receive
primary payments. CMS has a right of
action to recover its payments from
any entity, including a beneficiary,
provider, supplier, physician, attorney,
State agency or private insurer that
has received a primary payment.

(h) Reimbursement to Medicare. If the
beneficiary or other party receives a
primary payment, the beneficiary or
other party must reimburse Medicare
within 60 days.

(i) Special rules. (1) In the case of li-
ability insurance settlements and dis-
puted claims under employer group
health plans, workers’ compensation
insurance or plan, and no-fault insur-
ance, the following rule applies: If
Medicare is not reimbursed as required
by paragraph (h) of this section, the
primary payer must reimburse Medi-
care even though it has already reim-
bursed the beneficiary or other party.

(2) The provisions of paragraph (i)(1)
of this section also apply if a primary
payer makes its payment to an entity
other than Medicare when it is, or
should be, aware that Medicare has
made a conditional primary payment.

(3) In situations that involve procure-
ment costs, the rule of §411.37(b) ap-
plies.

(j) Recovery against Medicaid agency.
If a primary payment is made to a
State Medicaid agency and that agency
does not reimburse Medicare, CMS may
reduce any Federal funds due the Med-
icaid agency (under title XIX of the
Act) by an amount equal to the Medi-
care payment or the primary payment,
whichever is less.

(k) Recovery against Medicare con-
tractor. If a Medicare contractor, in-
cluding an intermediary or -carrier,
also insures, underwrites, or admin-
isters as a third party administrator, a
program or plan that is primary to

§411.24

Medicare, and does not reimburse
Medicare, CMS may offset the amount
owed against any funds due the inter-
mediary or carrier under title XVIII of
the Act or due the contractor under
the contract.

(1) Recovery when there is failure to file
a proper claim—(1) Basic rule. If Medi-
care makes a conditional payment with
respect to services for which the bene-
ficiary or provider or supplier has not
filed a proper claim with a primary
payer, and Medicare is unable to re-
cover from the primary payer, Medi-
care may recover from the beneficiary
or provider or supplier that was respon-
sible for the failure to file a proper
claim.

(2) Exceptions. (i) This rule does not
apply in the case of liability insurance
nor when failure to file a proper claim
is due to mental or physical incapacity
of the beneficiary.

(ii) CMS will not recover from pro-
viders or suppliers that are in compli-
ance with the requirements of §489.20
of this chapter and can show that the
reason they failed to file a proper
claim is that the beneficiary, or some-
one acting on his or her behalf, failed
to give, or gave erroneous, information
regarding coverage that is primary to
Medicare.

(m) Interest charges. (1) With respect
to recovery of payments for items and
services furnished before October 31,
1994, CMS charges interest, exercising
common law authority in accordance
with 45 CFR 30.13, consistent with the
Federal Claims Collection Act (31
U.S.C. 3711).

(2) In addition to its common law au-
thority with respect to recovery of
payments for items and services fur-
nished on or after October 31, 1994, CMS
charges interest in accordance with
section 1862(b)(2)(B)(i) of the Act.
Under that provision—

(i) CMS may charge interest if reim-
bursement is not made to the appro-
priate trust fund before the expiration
of the 60-day period that begins on the
date on which notice or other informa-
tion is received by CMS that payment
has been or could be made under a pri-
mary plan;

(ii) Interest may accrue from the
date when that notice or other infor-
mation is received by CMS, is charged
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until reimbursement is made, and is
applied for full 30-day periods; and

(iii) The rate of interest is that pro-
vided at §405.378(d) of this chapter.

[564 FR 41734, Oct. 11, 1989, as amended at 55
FR 1820, Jan. 19, 1990; 60 FR 45361, 45362, Aug.
31, 1995; 69 FR 45607, July 30, 2004; 71 FR 9470,
Feb. 24, 2006]

§411.25 Primary payer’s notice of pri-
mary payment responsibility.

(a) If it is demonstrated to a primary
payer that CMS has made a Medicare
primary payment for services for which
the primary payer has made or should
have made primary payment, it must
provide notice about primary payment
responsibility and information about
the underlying MSP situation to the
entity or entities designated by CMS to
receive and process that information.

(b) The notice must describe the spe-
cific situation and the circumstances
(including the particular type of insur-
ance coverage as specified in §411.20(a))
and, if appropriate, the time period
during which the insurer is primary to
Medicare.

(c) The primary payer must provide
additional information to the des-
ignated entity or entities as the des-
ignated entity or entities may require
this information to update CMS’ sys-
tem of records.

[64 FR 41734, Oct. 11, 1989, as amended at 55
FR 1820, Jan. 19, 1990; 73 FR 9684, Feb. 22,
2008]

§411.26 Subrogation and right to in-
tervene.

(a) Subrogation. With respect to serv-
ices for which Medicare paid, CMS is
subrogated to any individual, provider,
supplier, physician, private insurer,
State agency, attorney, or any other
entity entitled to payment by a pri-
mary payer.

(b) Right to intervene. CMS may join
or intervene in any action related to
the events that gave rise to the need
for services for which Medicare paid.

§411.28 Waiver of recovery and com-
promise of claims.

(a) CMS may waive recovery, in
whole or in part, if the probability of
recovery, or the amount involved, does
not warrant pursuit of the claim.

42 CFR Ch. IV (10-1-24 Edition)

(b) General rules applicable to com-
promise of claims are set forth in sub-
part F of part 401 and §405.376 of this
chapter.

(c) Other rules pertinent to recovery
are contained in subpart C of part 405
of this chapter.

[64 FR 41734, Oct. 11, 1989, as amended at 61
FR 63749, Dec. 2, 1996]

§411.30 Effect of primary payment on
benefit utilization and deductibles.

(a) Benefit utilization. Inpatient psy-
chiatric hospital and SNF care that is
paid for by a primary payer is not
counted against the number of inpa-
tient care days available to the bene-
ficiary under Medicare Part A.

(b) Deductibles. Expenses for Medicare
covered services that are paid for by
primary payers are credited toward the
Medicare Part A and Part B
deductibles.

§411.31 Authority to bill primary pay-
ers for full charges.

(a) The fact that Medicare payments
are limited to the DRG amount, or the
reasonable charge, reasonable cost,
capitation or fee schedule rate, does
not affect the amount that a primary
payer may pay.

(b) With respect to workers’ com-
pensation plans, no-fault insurers, and
employer group health plans, a pro-
vider or supplier may bill its full
charges and expect those charges to be
paid unless there are limits imposed by
laws other than title XVIII of the Act
or by agreements with the primary
payer.

§411.32 Basis for Medicare secondary
payments.

(a) Basic rules. (1) Medicare benefits
are secondary to benefits payable by a
primary payer even if State law or the
primary payer states that its benefits
are secondary to Medicare benefits or
otherwise limits its payments to Medi-
care beneficiaries.

(2) Except as provided in paragraph
(b) of this section, Medicare makes sec-
ondary payments, within the limits
specified in paragraph (c) of this sec-
tion and in §411.33, to supplement the
primary payment if that payment is
less than the charges for the services
and, in the case of services paid on
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other than a reasonable charge basis,
less than the gross amount payable by
Medicare under §411.33(e).

(b) Exception. Medicare does not
make a secondary payment if the pro-
vider or supplier is either obligated to
accept, or voluntarily accepts, as full
payment, a primary payment that is
less than its charges.

(c) General limitation: Failure to file a
proper claim. When a provider or sup-
plier, or a beneficiary who is not phys-
ically or mentally incapacitated, re-
ceives a reduced primary payment be-
cause of failure to file a proper claim,
the Medicare secondary payment may
not exceed the amount that would have
been payable under §411.33 if the pri-
mary payer had paid on the basis of a
proper claim.

The provider, supplier, or beneficiary
must inform CMS that a reduced pay-
ment was made, and the amount that
would have been paid if a proper claim
had been filed.

§411.33 Amount of Medicare
ondary payment.

(a) Services for which CMS pays on a
Medicare fee schedule or reasonable
charge basis. The Medicare secondary
payment is the lowest of the following:

(1) The actual charge by the supplier
(or the amount the supplier is obli-
gated to accept as payment in full if
that is less than the charges) minus
the amount paid by the primary payer.

(2) The amount that Medicare would
pay if the services were not covered by
a primary payer.

(3) The higher of the Medicare fee
schedule, Medicare reasonable charge,
or other amount which would be pay-
able under Medicare (without regard to
any applicable Medicare deductible or
coinsurance amounts) or the primary
payer’s allowable charge (without re-
gard to any deductible or co-insurance
imposed by the policy or plan) minus
the amount actually paid by the pri-
mary payer.

(b) Example: An individual received
treatment from a physician for which
the physician charged $175. The pri-
mary payer allowed $150 of the charge
and paid 80 percent of this amount or
$120. The Medicare fee schedule for this
treatment is $125. The individual’s Part
B deductible had been met. As sec-

sec-
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ondary payer, Medicare pays the lowest
of the following amounts:

(1) Excess of actual charge minus the
primary payment: $175—120 = $55.

(2) Amount Medicare would pay if the
services were not covered by a primary
payer: .80 x $125 = $100.

(3) Primary payer’s allowable charge
without regard to its coinsurance
(since that amount is higher than the
Medicare fee schedule in this case)
minus amount paid by the primary
payer: $150—120 = $30.

The Medicare payment is $30.

(c)-(d) [Reserved]

(e) Services reimbursed on a basis other
than fee schedule, reasonable charge, or
monthly capitation rate. The Medicare
secondary payment is the lowest of the
following:

(1) The gross amount payable by
Medicare (that is, the amount payable
without considering the effect of the
Medicare deductible and coinsurance or
the payment by the primary payer),
minus the applicable Medicare deduct-
ible and coinsurance amounts.

(2) The gross amount payable by
Medicare, minus the amount paid by
the primary payer.

(3) The provider’s charges (or the
amount the provider is obligated to ac-
cept as payment in full, if that is less
than the charges), minus the amount
payable by the primary payer.

(4) The provider’s charges (or the
amount the provider is obligated to ac-
cept as payment in full if that is less
than the charges), minus the applicable
Medicare deductible and coinsurance
amounts.

(f) Examples: (1) A hospital furnished
7 days of inpatient hospital care in 1987
to a Medicare beneficiary. The pro-
vider’s charges for Medicare-covered
services totaled $2,800. The primary
payer paid $2,360. No part of the Medi-
care inpatient hospital deductible of
$520 had been met. If the gross amount
payable by Medicare in this case is
$2,700, then as secondary payer, Medi-
care pays the lowest of the following
amounts:

(i) The gross amount payable by
Medicare minus the Medicare inpatient
hospital deductible: $2,700—$520 =
$2,180.
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(ii) The gross amount payable by
Medicare minus the primary payment:
$2,700 - $2,360 = $340.

(iii) The provider’s charges minus the
primary payment: $2,800— $2,360 = $440.

(iv) The provider’s charges minus the
Medicare deductible: $2,800—$520 =
$2,280. Medicare’s secondary payment is
$340 and the combined payment made
by the primary payer and Medicare on
behalf of the beneficiary is $2,700. The
$520 deductible was satisfied by the pri-
mary payment so that the beneficiary
incurred no out-of-pocket expenses.

(2) A hospital furnished 1 day of inpa-
tient hospital care in 1987 to a Medi-
care beneficiary. The provider’s
charges for Medicare-covered services
totalled $750. The primary payer paid
$450. No part of the Medicare inpatient
hospital deductible had been met pre-
viously. The primary payment is cred-
ited toward that deductible. If the
gross amount payable by Medicare in
this case is $850, then as secondary
payer, Medicare pays the lowest of the
following amounts:

(i) The gross amount payable by
Medicare minus the Medicare deduct-
ible: $850 — $520 = $330.

(ii) The gross amount payable by
Medicare minus the primary payment:
$850 — $450 = $400.

(iii) The provider’s charges minus the
primary payment: $750 — $450 = $300.

(iv) The provider’s charges minus the
Medicare deductible: $750—$520 = $230.
Medicare’s secondary payment is $230,
and the combined payment made by
the primary payer and Medicare on be-
half of the beneficiary is $680. The hos-
pital may bill the beneficiary $70 (the
$520 deductible minus the $450 primary
payment). This fully discharges the
beneficiary’s deductible obligation.

(3) An ESRD beneficiary received 8
dialysis treatments for which a facility
charged $160 per treatment for a total
of $1,280. No part of the beneficiary’s
$75 Part B deductible had been met.
The primary payer paid $1,024 for Medi-
care-covered services. The composite
rate per dialysis treatment at this fa-
cility is $131 or $1,048 for 8 treatments.
As secondary payer, Medicare pays the
lowest of the following:

(i) The gross amount payable by
Medicare minus the applicable Medi-

42 CFR Ch. IV (10-1-24 Edition)

care deductible and coinsurance:
$1,048 - $75—3$194.60 = $778.40. (The coin-
surance is calculated as follows: $1,048
composite rate—$75 deductible = $973 x
.20 = $194.60).

(ii) The gross amount payable by
Medicare minus the primary payment:
$1,048 —$1,024 = $24.

(iii) The provider’s charges minus the
primary payment: $1,280—$1,024 = $256.

(iv) The provider’s charge minus the
Medicare deductible and coinsurance:
$1,280—$75—$194.60 = 1010.40. Medicare
pays $24. The beneficiary’s Medicare
deductible and coinsurance were met
by the primary payment.

(4) A hospital furnished 5 days of in-
patient care in 1987 to a Medicare bene-
ficiary. The provider’s charges for
Medicare-covered services were $4,000
and the gross amount payable was
$3,600. The provider agreed to accept
$3,000 from the primary payer as pay-
ment in full. The primary payer paid
$2,900 due to a deductible requirement
under the primary plan. Medicare con-
siders the amount the provider is obli-
gated to accept as full payment ($3,000)
to be the provider charges. The Medi-
care secondary payment is the lowest
of the following:

(i) The gross amount payable by
Medicare minus the Medicare inpatient
deductible: $3,500— $520 = $2,980.

(ii) The gross amount payable by
Medicare minus the primary payment:
$3,500 - $2,900 = $600.

(iii) The provider’s charge minus the
primary payment: $3,000—$2,900 = $100.

(iv) The provider’s charges minus the
Medicare inpatient deductible:
$3,000—$520 = $2,480. The Medicare sec-
ondary payment is $100. When Medicare
is the secondary payer, the combined
payment made by the primary payer
and Medicare on behalf of the bene-
ficiary is $3,000. The beneficiary has no
liability for Medicare-covered services
since the primary payment satisfied
the $520 deductible.

[564 FR 41734, Oct. 11, 1989, as amended at 55
FR 1820, Jan. 19, 1990; 60 FR 45362, Aug. 31,
1995; 71 FR 9470, Feb. 24, 2006]
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§411.35 Limitations on charges to a
beneficiary or other party when a
workers’ compensation plan, a no-
fault insurer, or an employer group
health plan is primary payer.

(a) Definition. As used in this section
Medicare-covered services means services
for which Medicare benefits are pay-
able or would be payable except for the
Medicare deductible and coinsurance
provisions and the amounts payable by
the primary payer.

(b) Applicability. This section applies
when a workers’ compensation plan, a
no-fault insurer or an employer group
health plan is primary to Medicare.

(¢) Basic rule. Except as provided in
paragraph (d) of this section, the
amounts the provider or supplier may
collect or seek to collect, for the Medi-
care-covered services from the bene-
ficiary or any entity other than the
workers’ compensation plan, the no-
fault insurer, or the employer plan and
Medicare, are limited to the following:

(1) The amount paid or payable by
the primary payer to the beneficiary. If
this amount exceeds the amount pay-
able by Medicare (without regard to de-
ductible or coinsurance), the provider
or supplier may retain the primary
payment in full without violating the
terms of the provider agreement or the
conditions of assignment.

(2) The amount, if any, by which the
applicable Medicare deductible and co-
insurance amounts exceed any primary
payment made or due to the bene-
ficiary or to the provider or supplier
for the medical services.

(3) The amount of any charges that
may be made to a beneficiary under
§413.35 of this chapter when cost limits
are applied to the services, or under
§489.32 of this chapter when the serv-
ices are partially covered, but only to
the extent that the primary payer is
not responsible for those charges.

(d) Exception. The Ilimitations of
paragraph (c) of this section do not
apply if the services were furnished by
a supplier that is not a participating
supplier and has not accepted assign-
ment for the services or claimed pay-
ment under §424.64 of this chapter.

§411.37

§411.37 Amount of Medicare recovery
when a primary payment is made
as a result of a judgment or settle-
ment.

(a) Recovery against the party that re-
ceived payment—(1) General rule. Medi-
care reduces its recovery to take ac-
count of the cost of procuring the judg-
ment or settlement, as provided in this
section, if—

(i) Procurement costs are incurred
because the claim is disputed; and

(ii) Those costs are borne by the
party against which CMS seeks to re-
cover.

(2) Special rule. If CMS must file suit
because the party that received pay-
ment opposes CMS’s recovery, the re-
covery amount is as set forth in para-
graph (e) of this section.

(b) Recovery against the primary payer.
If CMS seeks recovery from the pri-
mary payer, in accordance with
§411.24(i), the recovery amount will be
no greater than the amount deter-
mined under paragraph (c) or (d) or (e)
of this section.

(c) Medicare payments are less than the
judgment or settlement amount. If Medi-
care payments are less than the judg-
ment or settlement amount, the recov-
ery is computed as follows:

(1) Determine the ratio of the pro-
curement costs to the total judgment
or settlement payment.

(2) Apply the ratio to the Medicare
payment. The product is the Medicare
share of procurement costs.

(3) Subtract the Medicare share of
procurement costs from the Medicare
payments. The remainder is the Medi-
care recovery amount.

(d) Medicare payments equal or exceed
the judgment or settlement amount. If
Medicare payments equal or exceed the
judgment or settlement amount, the
recovery amount is the total judgment
or settlement payment minus the total
procurement costs.

(e) CMS incurs procurement costs be-
cause of opposition to its recovery. If
CMS must bring suit against the party
that received payment because that
party opposes CMS’s recovery, the re-
covery amount is the lower of the fol-
lowing:

(1) Medicare payment.
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(2) The total judgment or settlement
amount, minus the party’s total pro-
curement cost.

§411.39 Automobile and liability insur-
ance (including self-insurance), no-
fault insurance, and workers’ com-
pensation: Final conditional pay-
ment amounts via Web portal.

(a) Definitions. For the purpose of this
section the following definitions are
applicable:

Applicable plan means the following
laws, plans, or other arrangements, in-
cluding the fiduciary or administrator
for such law, plan or arrangement:

(1) Liability insurance (including
self-insurance).

(2) No fault insurance.

(3) Workers’ compensation laws or
plans.

(b) Accessing conditional payment in-
formation through the Medicare Sec-
ondary Payer Web portal—(1) Beneficiary
access. A beneficiary may access his or
her Medicare Secondary Payer condi-
tional payment information via the
Medicare Secondary Payer Recovery
Portal (Web portal), provided the fol-
lowing conditions are met:

(i) The beneficiary creates an ac-
count to access his or her Medicare in-
formation through the CMS Web site.

(ii) The appropriate Medicare con-
tractor has received initial notice of a
pending liability insurance (including
self-insurance), no-fault insurance, or
workers’ compensation settlement,
judgment, award, or other payment
and has posted the recovery case on the
Web portal.

(2) Beneficiary’s attorney or other rep-
resentative or applicable plan’s access
using the multifactor authentication proc-
ess. A beneficiary’s attorney or other
representative or an applicable plan
may do the following:

(i) Access conditional payment infor-
mation via the MSP Recovery Portal
(Web portal).

(ii) Dispute claims.

(iii) Upload settlement information
via the Web portal using multifactor
authentication.

(c) Obtaining a final conditional pay-
ment amount. (1) A beneficiary, or his or
her attorney or other representative,
or an authorized applicable plan, may
obtain a final conditional payment
amount related to a pending liability
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insurance (including self-insurance),
no-fault insurance, or workers’ com-
pensation settlement, judgment,
award, or other payment using the fol-
lowing process:

(i) The beneficiary, his or her attor-
ney or other representative, or an ap-
plicable plan, provides initial notice of
a pending liability insurance (including
self-insurance), no-fault insurance, and
workers’ compensation settlement,
judgment, award, or other payment to
the appropriate Medicare contractor
before accessing information via the
Web portal.

(ii) The Medicare contractor com-
piles claims for which Medicare has
paid conditionally that are related to
the pending settlement, judgment,
award, or other payment within 65 days
or less of receiving the initial notice of
the pending settlement, judgment,
award, or other payment and posts a
recovery case on the Web portal.

(iii) If the underlying liability insur-
ance (including self-insurance), no-
fault insurance, or workers’ compensa-
tion claim derives from one of the fol-
lowing, the beneficiary, or his or her
attorney or other representative, must
provide notice to CMS’ contractor via
the Web portal in order to obtain a
final conditional payment summary
statement and amount through the
Web portal:

(A) Alleged exposure to a toxic sub-
stance.

(B) Environmental hazard.

(C) Ingestion of pharmaceutical drug
or other product or substance.

(D) Implantation of a medical device,
joint replacement, or something simi-
lar.

(iv) Up to 120 days before the antici-
pated date of a settlement, judgment,
award, or other payment, the bene-
ficiary, or his or her attorney, other
representative, or authorized applica-
ble plan may notify CMS, once and
only once, via the Web portal, that a
settlement, judgment, award or other
payment is expected to occur within
120 days or less from the date of notifi-
cation.

(A) CMS may extend its response
timeframe by an additional 30 days
when it determines that additional
time is required to address claims that
Medicare has paid conditionally that
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are related to the settlement, judg-
ment, award, or other payment in situ-
ations including, but not limited to,
the following:

(I) A recovery case that requires
manual filtering to ensure that associ-
ated claims are related to the pending
settlement, judgment, award, or other
payment.

(2) Internal CMS systems failures not
otherwise considered caused by excep-
tional circumstances.

(B) In exceptional circumstances,
CMS may further extend its response
timeframe by the number of days re-
quired to address the issue that re-
sulted from such exceptional cir-
cumstances. Exceptional cir-
cumstances include, but are not lim-
ited to the following:

(I) Systems failure(s) due to con-
sequences of extreme adverse weather
(loss of power, flooding, etc.).

(2) Security breaches of facilities or
network(s).

(3) Terror threats; strikes and similar
labor actions.

(4) Civil unrest, uprising, or riot.

() Destruction of business property
(as by fire, etc.).

(6) Sabotage.

(7) Workplace attack on personnel.

(8) Similar circumstances beyond the
ordinary control of government, pri-
vate sector officers or management.

(v) The beneficiary, or his or her at-
torney, or other representative may
then address discrepancies by disputing
individual conditional payments, once
and only once, if he or she believes that
the conditional payment included in
the most up-to-date conditional pay-
ment summary statement is unrelated
to the pending liability insurance (in-
cluding self-insurance), no-fault insur-
ance, or workers’ compensation settle-
ment, judgment, award, or other pay-
ment.

(A) The dispute process is not an ap-
peals process, nor does it establish a
right of appeal regarding that dispute.
There will be no administrative or judi-
cial review related to this dispute proc-
ess.

(B) The beneficiary, or his or her at-
torney or other representative may be
required to submit supporting docu-
mentation in the form and manner

§411.39

specified by the Secretary to support
his or her dispute.

(vi) Disputes submitted through the
Web portal and after the beneficiary, or
his or her attorney, other representa-
tive, or authorized applicable plan has
notified CMS that he or she is 120 days
or less from the anticipated date of a
settlement, judgment, award, or other
payment, are resolved within 11 busi-
ness days of receipt of the dispute and
any required supporting documenta-
tion.

(vil) When any disputes have been
fully resolved, the beneficiary, or his or
her attorney or other representative,
may download or otherwise request a
time and date stamped conditional
payment summary statement through
the Web portal.

(A) If the download or request is
within 3 days of the date of settlement,
judgment, award, or other payment,
that conditional payment summary
statement will constitute Medicare’s
final conditional payment amount.

(B) If the beneficiary, or his or her
attorney or other representative, is
within 3 days of the date of settlement,
judgment, award, or other payment
and any claim disputes have not been
fully resolved, he or she may not
download or otherwise request a final
conditional payment summary state-
ment.

(viii) Within 30 days or less of secur-
ing a settlement, judgment, award, or
other payment, the beneficiary, or his
or her attorney or other representa-
tive, must submit through the Web
portal documentation specified by the
Secretary, including, but not limited
to the following:

(A) The date of settlement, judg-
ment, award, or other payment, includ-
ing the total settlement amount, the
attorney fee amount or percentage.

(B) Additional costs borne by the
beneficiary to obtain his or her settle-
ment, judgment, award, or other pay-
ment.

(I) If settlement information is not
provided within 30 days or less of secur-
ing the settlement, the final condi-
tional payment amount obtained
through the Web portal is void.

(2) [Reserved]

(ix) Once settlement, judgment,
award, or other payment information
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is received, CMS applies a pro rata re-
duction to the final conditional pay-
ment amount in accordance with
§411.37 and issues a final MSP recovery
demand letter.

(2) An applicable plan may only ob-
tain a final conditional payment
amount related to a pending liability
insurance (including self-insurance),
no-fault insurance, or workers’ com-
pensation settlement, judgment,
award, or other payment in the form
and manner described in §411.38(b) if
the applicable plan has properly reg-
istered to use the Web portal and has
obtained from the beneficiary, and sub-
mitted to the appropriate CMS con-
tractor, proper proof of representation.
The applicable plan may obtain read
only access if the applicable plan ob-
tains from the beneficiary, and submits
to the appropriate CMS contractor,
proper consent to release.

(d) Obligations with respect to future
medical items and services. Final condi-
tional payment amounts obtained via
the Web portal represent Medicare cov-
ered and otherwise reimbursable items
and services that are related to the
beneficiary’s settlement, judgment,
award, or other payment furnished be-
fore the time and date stamped on the
final conditional payment summary
form.

[78 FR 57804, Sept. 20, 2013, as amended at 81
FR 30492, May 17, 2016]

Subpart C—Limitations on Medi-

care Payment for Services
Covered Under  Workers’
Compensation

§411.40 General provisions.

(a) Definition. “Workers’ compensation
plan of the United States’ includes the
workers’ compensation plans of the 50
States, the District of Columbia, Amer-
ican Samoa, Guam, Puerto Rico, and
the Virgin Islands, as well as the sys-
tems provided under the Federal Em-
ployees’ Compensation Act and the
Longshoremen’s and Harbor Workers’
Compensation Act.

(b) Limitations on Medicare payment.
(1) Medicare does not pay for any serv-
ices for which—

(i) Payment has been made, or can
reasonably be expected to be made
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under a workers’ compensation law or
plan of the United States or a state; or

(ii) Payment could be made under the
Federal Black Lung Program, but is
precluded solely because the provider
of the services has failed to secure,
from the Department of Labor, a pro-
vider number to include in the claim.

(2) If the payment for a service may
not be made under workers’ compensa-
tion because the service is furnished by
a source not authorized to provide that
service under the particular workers’
compensation program, Medicare pays
for the service if it is a covered service.

(3) Medicare makes secondary pay-
ments in accordance with §§411.32 and
411.33.

[64 FR 41734, Oct. 11, 1989, as amended at 71
FR 9470, Feb. 24, 2006]

§411.43 Beneficiary’s responsibility
with respect to workers’ compensa-
tion.

(a) The beneficiary is responsible for
taking whatever action is necessary to
obtain any payment that can reason-
ably be expected under workers’ com-
pensation.

(b) Except as specified in §411.45(a),
Medicare does not pay until the bene-
ficiary has exhausted his or her rem-
edies under workers’ compensation.

(c) Except as specified in §411.45(b),
Medicare does not pay for services that
would have been covered under work-
ers’ compensation if the beneficiary
had filed a proper claim.

(d) However, if a claim is denied for
reasons other than not being a proper
claim, Medicare pays for the services if
they are covered under Medicare.

§411.45 Basis for conditional Medicare
payment in workers’ compensation
cases.

(a) A conditional Medicare payment
may be made under either of the fol-
lowing circumstances:

(1) The beneficiary has filed a proper
claim for workers’ compensation bene-
fits, but the intermediary or carrier de-
termines that the workers’ compensa-
tion carrier will not pay promptly.
This includes cases in which a workers’
compensation carrier has denied a
claim.
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