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be considered to be in violation of this
part based on the use, acquisition, or
disclosure of medical information that
is not genetic information about a
manifested disease, disorder, or patho-
logical condition of an employee or
member, even if the disease, disorder,
or pathological condition has or may
have a genetic basis or component.

(2) Notwithstanding paragraph (a)(1)
of this section, the acquisition, use,
and disclosure of medical information
that is not genetic information about a
manifested disease, disorder, or patho-
logical condition is subject to applica-
ble limitations under sections 103(d)(1)-
(4) of the Americans with Disabilities
Act (42 U.S.C. 12112(d)(1)-(4)), and regu-
lations at 29 CFR 1630.13, 1630.14, and
1630.16.

(b) Genetic information related to a
manifested disease, disorder, or patholog-
ical condition. Notwithstanding para-
graph (a) of this section, genetic infor-
mation about a manifested disease, dis-
order, or pathological condition is sub-
ject to the requirements and prohibi-
tions in sections 202 through 206 of
GINA and §§1635.4 through 1635.9 of this
part.
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§1636.1 Purpose.

(a) The purpose of this part is to im-
plement the Pregnant Workers Fair-
ness Act, 42 U.S.C. 2000gg et seq.
(PWFA).

(b) The PWFA:

(1) Requires a covered entity to make
reasonable accommodation to the
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known limitations of a qualified em-
ployee related to pregnancy, child-
birth, or related medical conditions,
absent undue hardship;

(2) Prohibits a covered entity from
requiring a qualified employee to ac-
cept an accommodation, other than a
reasonable accommodation arrived at
through the interactive process;

(3) Prohibits the denial of employ-
ment opportunities based on the need
of the covered entity to make reason-
able accommodation to the known lim-
itations related to the pregnancy,
childbirth, or related medical condi-
tions of a qualified employee;

(4) Prohibits a covered entity from
requiring a qualified employee to take
leave if another reasonable accommo-
dation can be provided to the known
limitations related to the pregnancy,
childbirth, or related medical condi-
tions of the employee;

(5) Prohibits a covered entity from
taking adverse actions in terms, condi-
tions, or privileges of employment
against a qualified employee on ac-
count of the employee requesting or
using a reasonable accommodation for
known limitations related to preg-
nancy, childbirth, or related medical
conditions;

(6) Prohibits discrimination against
an employee for opposing unlawful dis-
crimination under the PWFA or par-
ticipating in a proceeding under the
PWFA;

(7) Prohibits coercion of individuals
in the exercise of their rights under the
PWFA; and

(8) Provides remedies for individuals
whose rights under the PWFA are vio-
lated.

§1636.2 Definitions—general.

(a) Commission means the Equal Em-
ployment Opportunity Commission es-
tablished by section 705 of the Civil
Rights Act of 1964, 42 U.S.C. 2000e—4.

(b) Covered entity means respondent as
defined in section 701(n) of the Civil
Rights Act of 1964, 42 U.S.C. 2000e(n),
and includes:

(1) Employer, which is a person en-
gaged in an industry affecting com-
merce who has 15 or more employees,
as defined in section 701(b) of the Civil
Rights Act of 1964, 42 U.S.C. 2000e(b);
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(2) Employing office, as defined in sec-
tion 101 of the Congressional Account-
ability Act of 1995, 2 U.S.C. 1301, and 3
U.S.C. 411(c);

(3) An entity employing a State em-
ployee (or the employee of a political
subdivision of a State) described in sec-
tion 304(a) of the Government Em-
ployee Rights Act of 1991, 42 U.S.C.
2000e-16¢(a); and

(4) An entity to which section 717(a)
of the Civil Rights Act of 1964, 42 U.S.C.
2000e-16(a), applies.

(c) Employee means:

(1) An employee (including an appli-
cant), as defined in section 701(f) of the
Civil Rights Act of 1964, 42 U.S.C.
2000e(f);

(2) [Reserved]

(3) A covered employee (including an
applicant), as defined in 3 U.S.C. 411(c);

(4) A State employee (including an
applicant) (or the employee or appli-
cant of a political subdivision of a
State) described in section 304(a) of the
Government Employee Rights Act of
1991, 42 U.S.C. 2000e-16c(a); and

(5) An employee (including an appli-
cant) to which section 717(a) of the
Civil Rights Act of 1964, 42 U.S.C. 2000e—
16(a), applies.

(d) Person means person as defined by
section 701(a) of the Civil Rights Act of
1964, 42 U.S.C. 2000e(a).

§1636.3 Definitions—specific to the

PWFA.

(a) Known limitation. Known limitation
means a physical or mental condition
related to, affected by, or arising out of
pregnancy, childbirth, or related med-
ical conditions that the employee or
the employee’s representative has com-
municated to the covered entity,
whether or not such condition meets
the definition of disability specified in
section 3 of the Americans with Dis-
abilities Act of 1990, 42 U.S.C. 12102.

(1) Known, in terms of limitation,
means the employee or the employee’s
representative has communicated the
limitation to the employer.

(2) Limitation means a physical or
mental condition related to, affected
by, or arising out of pregnancy, child-
birth, or related medical conditions, of
the specific employee in question.
“Physical or mental condition’ is an
impediment or problem that may be

§1636.3

modest, minor, and/or episodic. The
physical or mental condition may be
that an employee affected by preg-
nancy, childbirth, or related medical
conditions has a need or a problem re-
lated to maintaining their health or
the health of the pregnancy. The defi-
nition also includes when an employee
is seeking health care related to preg-
nancy, childbirth, or a related medical
condition itself. The physical or men-
tal condition can be a limitation
whether or not such condition meets
the definition of disability specified in
section 3 of the Americans with Dis-
abilities Act of 1990, 42 U.S.C. 12102.

(b) Pregnancy, childbirth, or related
medical conditions. ‘‘Pregnancy” and
‘‘childbirth” refer to the pregnancy or
childbirth of the specific employee in
question and include, but are not lim-
ited to, current pregnancy; past preg-
nancy; potential or intended pregnancy
(which can include infertility, fertility
treatment, and the use of contracep-
tion); labor; and childbirth (including
vaginal and cesarean delivery). ‘‘Re-
lated medical conditions’ are medical
conditions relating to the pregnancy or
childbirth of the specific employee in
question. The following are examples
of conditions that are, or may be, ‘‘re-
lated medical conditions’: termination
of pregnancy, including via mis-
carriage, stillbirth, or abortion; ec-
topic pregnancy; preterm labor; pelvic
prolapse; nerve injuries; cesarean or
perineal wound infection; maternal
cardiometabolic disease; gestational
diabetes; preeclampsia; HELLP (hemol-
ysis, elevated liver enzymes and low
platelets) syndrome; hyperemesis
gravidarum; anemia; endometriosis;
sciatica; lumbar lordosis; carpal tunnel
syndrome; chronic migraines; dehydra-
tion; hemorrhoids; nausea or vomiting;
edema of the legs, ankles, feet, or fin-
gers; high blood pressure; infection;
antenatal (during pregnancy) anxiety,
depression, or psychosis; postpartum
depression, anxiety, or psychosis; fre-
quent urination; incontinence; loss of
balance; vision changes; varicose veins;
changes in hormone levels; vaginal
bleeding; menstruation; and lactation
and conditions related to lactation,
such as low milk supply, engorgement,
plugged ducts, mastitis, or fungal in-
fections. This list is non-exhaustive.
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(c) Employee’s representative. Employ-
ee’s representative means a family mem-
ber, friend, wunion representative,
health care provider, or other rep-
resentative of the employee.

(d) Communicated to the employer.
Communicated to the employer, with re-
spect to a known limitation, means an
employee or the employee’s representa-
tive has made the employer aware of
the limitation by communicating with
a supervisor, a manager, someone who
has supervisory authority for the em-
ployee or who regularly directs the em-
ployee’s tasks (or the equivalent for an
applicant), human resources personnel,
or another appropriate official, or by
following the steps in the covered enti-
ty’s policy to request an accommoda-
tion.

(1) The communication may be made
orally, in writing, or by another effec-
tive means.

(2) The communication need not be in
writing, be in a specific format, use
specific words, or be on a specific form
in order for it to be considered ‘‘com-
municated to the employer.”’

(e) Consideration of mitigating meas-
ures. (1) The determination of whether
an employee has a limitation shall be
made without regard to the ameliora-
tive effects of mitigating measures.

(2) The non-ameliorative effects of
mitigating measures, such as negative
side effects of medication or burdens
associated with following a particular
treatment regimen, may be considered
when determining whether an em-
ployee has a limitation.

(f) Qualified employee. Qualified em-
ployee with respect to an employee
with a known limitation under the
PWFA means:

(1) An employee who, with or without
reasonable accommodation, can per-
form the essential functions of the em-
ployment position. With respect to
leave as an accommodation, the rel-
evant inquiry is whether the employee
is reasonably expected to be able to
perform the essential functions, with
or without a reasonable accommoda-
tion, at the end of the leave, if time off
is granted, or if the employee is quali-
fied as set out in paragraph (f)(2) of
this section after returning from leave.

(2) Additionally, an employee shall
be considered qualified if they cannot
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perform one or more essential func-
tions if:

(i) Any inability to perform an essen-
tial function(s) is for a temporary pe-
riod, where ‘‘temporary’ means lasting
for a limited time, not permanent, and
may extend beyond ‘‘in the near fu-
ture’’;

(ii) The essential function(s) could be
performed in the near future. This de-
termination is made on a case-by-case
basis. If the employee is pregnant, it is
presumed that the employee could per-
form the essential function(s) in the
near future because they could perform
the essential function(s) within gen-
erally 40 weeks of its suspension; and

(iii) The inability to perform the es-
sential function(s) can be reasonably
accommodated. This may be accom-
plished by temporary suspension of the
essential function(s) and the employee
performing the remaining functions of
their position or, depending on the po-
sition, other arrangements, including,
but not limited to: the employee per-
forming the remaining functions of
their position and other functions as-
signed by the covered entity; the em-
ployee performing the functions of a
different job to which the covered enti-
ty temporarily transfers or assigns the
employee; or the employee being as-
signed to light duty or modified duty
or participating in the covered entity’s
light or modified duty program.

(g) Essential functions. Essential func-
tions mean the fundamental job duties
of the employment position the em-
ployee with a known limitation under
the PWFA holds or desires. The term
“‘essential functions’ does not include
the marginal functions of the position.

(1) A job function may be considered
essential for any of several reasons, in-
cluding but not limited to the fol-
lowing:

(i) The function may be essential be-
cause the reason the position exists is
to perform that function;

(ii) The function may be essential be-
cause of the limited number of employ-
ees available among whom the per-
formance of that job function can be
distributed; and/or

(iii) The function may be highly spe-
cialized so that the incumbent in the
position is hired for their expertise or
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ability to perform the particular func-
tion.

(2) Evidence of whether a particular
function is essential includes, but is
not limited to:

(i) The employer’s judgment as to
which functions are essential;

(ii) Written job descriptions prepared
before advertising or interviewing ap-
plicants for the job;

(iii) The amount of time that would
be spent on the job performing the
function during the time the requested
accommodation will be in effect;

(iv) The consequences of not requir-
ing the incumbent to perform the func-
tion;

(v) The terms of a collective bar-
gaining agreement;

(vi) The work experience of past in-
cumbents in the job; and/or

(vii) The current work experience of
incumbents in similar jobs.

(h) Reasonable accommodation—gen-
erally. (1) With respect to an employee
or applicant with a known limitation
under the PWFA, reasonable accommo-
dation includes:

(i) Modifications or adjustments to a
job application process that enable a
qualified applicant with a known limi-
tation under the PWFA to be consid-
ered for the position such qualified ap-
plicant desires;

(ii) Modifications or adjustments to
the work environment, or to the man-
ner or circumstances under which the
position held or desired is customarily
performed, that enable a qualified em-
ployee with a known limitation under
the PWFA to perform the essential
functions of that position;

(iii) Modifications or adjustments
that enable a covered entity’s em-
ployee with a known limitation under
the PWFA to enjoy equal benefits and
privileges of employment as are en-
joyed by its other similarly situated
employees without known limitations;
or

(iv) Temporary suspension of essen-
tial function(s) and/or modifications or
adjustments that permit the tem-
porary suspension of essential func-
tion(s).

(2) To request a reasonable accommo-
dation, the employee or the employee’s
representative need only communicate
to the covered entity that the em-
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ployee needs an adjustment or change
at work due to their limitation (a
physical or mental condition related
to, affected by, or arising out of preg-
nancy, childbirth, or related medical
conditions).

(i) The communication may be made
to any of the individuals in paragraph
(d) of this section. The provisions of
paragraphs (d)(1) and (2) of this section,
which define what it means to commu-
nicate a limitation to a covered entity,
apply to communications under this
paragraph (h)(2).

(ii) An employee’s request does not
have to identify a medical condition,
whether from paragraph (b) of this sec-
tion or otherwise, or use medical
terms.

(3) To determine the appropriate rea-
sonable accommodation, it may be nec-
essary for the covered entity to ini-
tiate an informal, interactive process
as explained in paragraph (k) of this
section.

(1) Reasonable accommodation—exam-
ples. Reasonable accommodation may
include, but is not limited to:

(1) Making existing facilities used by
employees readily accessible to and us-
able by employees with known limita-
tions under the PWFA;

(2) Job restructuring; part-time or
modified work schedules; reassignment
to a vacant position; breaks for use of
the restroom, drinking, eating, and/or
resting; acquisition or modification of
equipment, uniforms, or devices, in-
cluding devices that assist with lifting
or carrying for jobs that involve lifting
or carrying; modifying the work envi-
ronment; providing seating for jobs
that require standing, or allowing
standing for jobs that require sitting;
appropriate adjustment or modifica-
tions of examinations or policies; per-
mitting the use of paid leave (whether
accrued, as part of a short-term dis-
ability program, or any other employer
benefit) or providing unpaid leave for
reasons including, but not limited to,
recovery from childbirth, miscarriage,
stillbirth, or medical conditions re-
lated to pregnancy or childbirth, or to
attend health care appointments or re-
ceive health care treatment related to
pregnancy, childbirth, or related med-
ical conditions; placement in the cov-
ered entity’s light or modified duty
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program or assignment to light duty or
modified work; telework, remote work,
or change of work site; adjustments to
allow an employee to work without in-
creased pain or increased risk to the
employee’s health or the health of the
pregnancy; temporarily suspending one
or more essential functions of the posi-
tion; providing a reserved parking
space if the employee is otherwise enti-
tled to use employer-provided parking;
and other similar accommodations for
employees with known limitations
under the PWFA.

(3) The reasonable accommodation of
leave includes, but is not limited to,
the examples in paragraphs (i)(3)(1)
through (iii) of this section.

(i) The ability to use paid leave
(whether accrued, short-term dis-
ability, or another employer benefit) or
unpaid leave, including, but not lim-
ited to, leave during pregnancy; to re-
cover from childbirth, miscarriage,
stillbirth, or other related medical con-
ditions; and to attend health care ap-
pointments or receive health care
treatments related to pregnancy, child-
birth, or related medical conditions;

(ii) The ability to use paid leave
(whether accrued, short-term dis-
ability, or another employer benefit) or
unpaid leave for a known limitation
under the PWFA; and

(iii) The ability to choose whether to
use paid leave (whether accrued, short-
term disability or another employer
benefit) or unpaid leave to the extent
that the covered entity allows employ-
ees using leave for reasons not related
to, affected by, or arising out of preg-
nancy, childbirth, or related medical
conditions to choose between the use of
paid leave and unpaid leave.

(4) Reasonable accommodation re-
lated to lactation includes, but is not
limited to:

(i) Breaks, a space for lactation, and
other related modifications as required
under the Providing Urgent Maternal
Protections for Nursing Mothers Act
(PUMP Act) (Pub. L. 117-328, Div. KK,
136 Stat. 4459, 6093 (2022)), if not other-
wise provided under the PUMP Act;

(ii) Accommodations related to
pumping, such as, but not limited to,
ensuring that the area for lactation is
in reasonable proximity to the employ-
ee’s usual work area; that it is a place
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other than a bathroom; that it is
shielded from view and free from intru-
sion; that it is regularly cleaned; that
it has electricity, appropriate seating,
and a surface sufficient to place a
breast pump; and that it is in reason-
able proximity to a sink, running
water, and a refrigerator for storing
milk;

(iii) Accommodations related to
nursing during work hours (where the
regular location of the employee’s
workplace makes nursing during work
hours a possibility because the child is
in close proximity); and

(iv) Other reasonable accommoda-
tions, including those listed in para-
graphs (i)(1) through (3) of this section.

(6) The temporary suspension of one
or more essential functions of the posi-
tion in question, as defined in para-
graph (g) of this section, is a reason-
able accommodation if an employee
with a known limitation under the
PWFA is unable to perform one or
more essential functions with or with-
out a reasonable accommodation and
the conditions set forth in paragraph
(£)(2) of this section are met.

(3) Undue hardship—(1) In general.
Undue hardship means, with respect to
the provision of an accommodation,
significant difficulty or expense in-
curred by a covered entity, when con-
sidered in light of the factors set forth
in paragraph (j)(2) of this section.

(2) Factors to be considered. In deter-
mining whether an accommodation
would impose an undue hardship on a
covered entity, factors to be consid-
ered, with no one factor to be disposi-
tive, include:

(i) The nature and net cost of the ac-
commodation needed under the PWFA;

(ii) The overall financial resources of
the facility or facilities involved in the
provision of the reasonable accommo-
dation, the number of persons em-
ployed at such facility, and the effect
on expenses and resources;

(iii) The overall financial resources
of the covered entity, the overall size
of the business of the covered entity
with respect to the number of its em-
ployees, and the number, type, and lo-
cation of its facilities;

(iv) The type of operation or oper-
ations of the covered entity, including
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the composition, structure, and func-
tions of the workforce of such entity,
and the geographic separateness and
administrative or fiscal relationship of
the facility or facilities in question to
the covered entity; and

(v) The impact of the accommodation
upon the operation of the facility, in-
cluding the impact on the ability of
other employees to perform their du-
ties and the impact on the facility’s
ability to conduct business.

(3) Temporary suspension of an essen-
tial function(s). If an employee with a
known limitation under the PWFA
meets the definition of ‘‘qualified em-
ployee” under paragraph (f)(2) of this
section and needs one or more essential
functions of the relevant position to be
temporarily suspended, the covered en-
tity must provide the accommodation
unless doing so would impose an undue
hardship on the covered entity when
considered in light of the factors pro-
vided in paragraphs (j)(2)(i) through (v)
of this section as well as the following
additional factors where they are rel-
evant and with no one factor to be dis-
positive:

(i) The length of time that the em-
ployee will be unable to perform the es-
sential function(s);

(ii) Whether, through the factors list-
ed in paragraph (f)(2)(iii) of this section
or otherwise, there is work for the em-
ployee to accomplish;

(iii) The nature of the essential func-
tion(s), including its frequency;

(iv) Whether the covered entity has
provided other employees in similar
positions who are unable to perform
the essential function(s) of their posi-
tion with temporary suspensions of the
essential function(s);

(v) If necessary, whether there are
other employees, temporary employ-
ees, or third parties who can perform
or be hired to perform the essential
function(s); and

(vi) Whether the essential function(s)
can be postponed or remain
unperformed for any length of time
and, if so, for how long.

(4) Predictable assessments. The indi-
vidualized assessment of whether a
modification listed in paragraphs
(j)H)(4)() through (iv) of this section is a
reasonable accommodation that would
cause undue hardship will, in virtually
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all cases, result in a determination
that the four modifications are reason-
able accommodations that will not im-
pose an undue hardship under the
PWFA when they are requested as
workplace accommodations by an em-
ployee who is pregnant. Therefore,
with respect to these modifications,
the individualized assessment should
be particularly simple and straight-
forward:

(i) Allowing an employee to carry or
keep water near and drink, as needed;

(ii) Allowing an employee to take ad-
ditional restroom breaks, as needed;

(iii) Allowing an employee whose
work requires standing to sit and
whose work requires sitting to stand,
as needed; and

(iv) Allowing an employee to take
breaks to eat and drink, as needed.

(k) Interactive process. Interactive proc-
ess means an informal, interactive
process between the covered entity and
the employee seeking an accommoda-
tion under the PWFA. This process
should identify the known limitation
under the PWFA and the adjustment or
change at work that is needed due to
the limitation, if either of these is not
clear from the request, and potential
reasonable accommodations. There are
no rigid steps that must be followed.

(1) Limits on supporting documentation.
(1) A covered entity is not required to
seek supporting documentation. A cov-
ered entity may seek supporting docu-
mentation from an employee who re-
quests an accommodation under the
PWFA only when it is reasonable under
the circumstances for the covered enti-
ty to determine whether the employee
has a physical or mental condition re-
lated to, affected by, or arising out of
pregnancy, childbirth, or related med-
ical conditions (a limitation) and needs
an adjustment or change at work due
to the limitation. The following situa-
tions are examples of when it is not
reasonable under the circumstances to
seek supporting documentation:

(i) When the physical or mental con-
dition related to, affected by, or arising
out of pregnancy, childbirth, or related
medical conditions (a limitation), and
the adjustment or change at work
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needed due to the limitation are obvi-
ous and the employee provides self-con-
firmation as defined in paragraph (1)(4)
of this section;

(ii) When the employer already has
sufficient information to determine
whether the employee has a physical or
mental condition related to, affected
by, or arising out of pregnancy, child-
birth, or related medical conditions (a
limitation) and needs an adjustment or
change at work due to the limitation;

(iii) When the employee is pregnant
and seeks one of the modifications list-
ed in paragraphs (j)(4)(i) through (iv) of
this section due to a physical or men-
tal condition related to, affected by, or
arising out of pregnancy (a limitation)
and the employee provides self-con-
firmation as defined in paragraph (1)(4)
of this section;

(iv) When the reasonable accommo-
dation is related to a time and/or place
to pump at work, other modifications
related to pumping at work, or a time
to nurse during work hours (where the
regular location of the employee’s
workplace makes nursing during work
hours a possibility because the child is
in close proximity), and the employee
provides self-confirmation, as defined
in paragraph (1)(4) of this section; or

(v) When the requested accommoda-
tion is available to employees without
known limitations under the PWFA
pursuant to a covered entity’s policies
or practices without submitting sup-
porting documentation.

(2) When it is reasonable under the
circumstances, based on paragraph
(1)(1) of this section, to seek supporting
documentation, the covered entity is
limited to seeking reasonable docu-
mentation.

(i) Reasonable documentation means
the minimum that is sufficient to:

(A) Confirm the physical or mental
condition (i.e., an impediment or prob-
lem that may be modest, minor, and/or
episodic; a need or a problem related to
maintaining the employee’s health or
the health of the pregnancy; or an em-
ployee seeking health care related to
pregnancy, childbirth, or a related
medical condition itself) whether or
not such condition meets the definition
of disability specified in section 3 of
the Americans with Disabilities Act of
1990, 42 U.S.C. 12102;
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(B) Confirm that the physical or
mental condition is related to, affected
by, or arising out of pregnancy, child-
birth, or related medical conditions
(together with paragraph (1)(2)(i)(A) of
this section, ‘“‘a limitation’’); and

(C) Describe the adjustment or
change at work that is needed due to
the limitation.

(ii) Covered entities may not require
that supporting documentation be sub-
mitted on a specific form.

(3) When it is reasonable under the
circumstances, based on paragraph
(1)(1) of this section, to seek supporting
documentation, a covered entity may
require that the reasonable documenta-
tion comes from a health care provider,
which may include, but is not limited
to: doctors, midwives, nurses, nurse
practitioners, physical therapists, lac-
tation consultants, doulas, occupa-
tional therapists, vocational rehabili-
tation specialists, therapists, indus-
trial hygienists, licensed mental health
professionals, psychologists, or psychi-
atrists. The health care provider may
be a telehealth provider. The covered
entity may not require that the health
care provider submitting documenta-
tion be the provider treating the condi-
tion at issue. The covered entity may
not require that the employee seeking
the accommodation be examined by a
health care provider selected by the
covered entity.

(4) Self-confirmation means a simple
statement where the employee con-
firms, for purposes of paragraph
(1)), (dii), or (iv) of this section, the
physical or mental condition related
to, affected by, or arising out of preg-
nancy, childbirth, or related medical
conditions (a limitation), and the ad-
justment or change at work needed due
to the limitation. The statement can
be made in any manner and can be
made as part of the request for reason-
able accommodation under paragraph
(h)(2) of this section. A covered entity
may not require that the statement be
in a specific format, use specific words,
or be on a specific form.

§1636.4 Nondiscrimination with re-
gard to reasonable accommodations
related to pregnancy.

(a) It is an unlawful employment
practice for a covered entity not to
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make reasonable accommodations to
the known limitations related to the
pregnancy, childbirth, or related med-
ical conditions of a qualified employee,
unless such covered entity can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of the business of such cov-
ered entity.

(1) An unnecessary delay in providing
a reasonable accommodation to the
known limitations related to the preg-
nancy, childbirth, or related medical
conditions of a qualified employee may
result in a violation of the PWFA, 42
U.S.C. 2000gg-1(1), even if the covered
entity eventually provides the reason-
able accommodation. In determining
whether there has been an unnecessary
delay, factors to be considered, with no
one factor to be dispositive, include:

(i) The reason for the delay;

(ii) The length of the delay;

(iii) The length of time that the ac-
commodation is needed. If the accom-
modation is needed for a short time,
unnecessary delay in providing it may
effectively mean failure to provide the
accommodation;

(iv) How much the employee and the
covered entity each contributed to the
delay;

(v) Whether the covered entity was
engaged in actions related to the rea-
sonable accommodation request during
the delay;

(vi) Whether the accommodation was
or would be simple or complex to pro-
vide. There are certain accommoda-
tions, set forth in §1636.3(j)(4), that are
common and easy to provide. Delay in
providing these accommodations will
virtually always result in a finding of
unnecessary delay; and

(vii) Whether the covered entity of-
fered the employee an interim reason-
able accommodation during the inter-
active process or while waiting for the
covered entity’s response. For the pur-
poses of this factor, the interim reason-
able accommodation should be one that
allows the employee to continue work-
ing. Leave will not be considered an in-
terim reasonable accommodation sup-
porting this factor, unless the em-
ployee selects or requests leave as an
interim reasonable accommodation.

(2) An employee with known limita-
tions related to pregnancy, childbirth,

§1636.4

or related medical conditions is not re-
quired to accept an accommodation.
However, if such employee rejects a
reasonable accommodation that is nec-
essary to enable the employee to per-
form an essential function(s) of the po-
sition held or desired or to apply for
the position, or rejects the temporary
suspension of an essential function(s) if
the employee is qualified under
§1636.3(f)(2), and, as a result of that re-
jection, cannot perform an essential
function(s) of the position, or cannot
apply, the employee will not be consid-
ered ‘‘qualified.”

(3) A covered entity cannot justify
failing to provide a reasonable accom-
modation or the unnecessary delay in
providing a reasonable accommodation
to a qualified employee with known
limitations related to pregnancy,
childbirth, or related medical condi-
tions based on the employee failing to
provide supporting documentation, un-
less:

(i) The covered entity seeks the sup-
porting documentation;

(ii) Seeking the supporting docu-
mentation is reasonable under the cir-
cumstances as set out in §1636.3(1)(1);

(iii) The supporting documentation is
“‘reasonable documentation’ as defined
in §1636.3(1)(2); and

(iv) The covered entity provides the
employee sufficient time to obtain and
provide the supporting documentation.

(4) When choosing among effective
accommodations, the covered entity
must choose an accommodation that
provides the qualified employee with
known limitations related to preg-
nancy, childbirth, or related medical
conditions equal employment oppor-
tunity to attain the same level of per-
formance, or to enjoy the same level of
benefits and privileges as are available
to the average employee without a
known limitation who is similarly situ-
ated. The similarly situated average
employee without a known limitation
may include the employee requesting
an accommodation at a time prior to
communicating the limitation.

(b) It is an unlawful employment
practice for a covered entity to require
a qualified employee affected by preg-
nancy, childbirth, or related medical
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conditions to accept an accommoda-
tion other than any reasonable accom-
modation arrived at through the inter-
active process referred to in 42 U.S.C.
2000gg(7) and described in §1636.3(k).

(c) It is an unlawful employment
practice for a covered entity to deny
employment opportunities to a quali-
fied employee if such denial is based on
the need, or potential need, of the cov-
ered entity to make reasonable accom-
modations to the known limitations re-
lated to the pregnancy, childbirth, or
related medical conditions of the quali-
fied employee.

(d) It is an unlawful employment
practice for a covered entity:

(1) To require a qualified employee to
take leave, whether paid or unpaid, if
another reasonable accommodation
can be provided to the known limita-
tions related to the pregnancy, child-
birth, or related medical conditions of
the qualified employee that does not
result in an undue hardship for the cov-
ered entity; but

(2) Nothing in paragraph (d)(1) of this
section prohibits leave as a reasonable
accommodation if that is the reason-
able accommodation requested or se-
lected by the employee, or if it is the
only reasonable accommodation that
does not cause an undue hardship.

(e) It is an unlawful employment
practice for a covered entity:

(1) To take adverse action in terms,
conditions, or privileges of employ-
ment against a qualified employee on
account of the employee requesting or
using a reasonable accommodation to
the known limitations related to the
pregnancy, childbirth, or related med-
ical conditions of the employee.

(2) Nothing in paragraph (e)(1) of this
section limits the rights available
under 42 U.S.C. 2000gg-2(f).

§1636.5

(a) Employees covered by Title VII of
the Civil Rights Act of 1964—(1) In gen-
eral. The powers, remedies, and proce-
dures provided in sections 705, 706, 707,
709, 710, and 711 of the Civil Rights Act
of 1964, 42 U.S.C. 2000e—4 et seq., to the
Commission, the Attorney General, or
any person alleging a violation of Title
VII of such Act, 42 U.S.C. 2000e et seq.,
shall be the powers, remedies, and pro-
cedures the PWFA provides to the

Remedies and enforcement.
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Commission, the Attorney General, or
any person, respectively, alleging an
unlawful employment practice in viola-
tion of the PWFA against an employee
described in 42 U.S.C. 2000gg(3)(A), ex-
cept as provided in paragraphs (a)(2)
and (3) of this section.

(2) Costs and fees. The powers, rem-
edies, and procedures provided in sub-
sections (b) and (c) of section 722 of the
Revised Statutes, 42 U.S.C. 1988, shall
be the powers, remedies, and proce-
dures the PWFA provides to the Com-
mission, the Attorney General, or any
person alleging such practice.

(3) Damages. The powers, remedies,
and procedures provided in section
1977A of the Revised Statutes, 42 U.S.C.
198la, including the limitations con-
tained in subsection (b)(3) of such sec-
tion 1977A, shall be the powers, rem-
edies, and procedures the PWFA pro-
vides to the Commission, the Attorney
General, or any person alleging such
practice (not an employment practice
specifically excluded from coverage
under section 1977A(a)(1) of the Revised
Statutes, 42 U.S.C. 1981a(a)(1)).

(b) [Reserved]

(c) Employees covered by Chapter 5 of
Title 3, United States Code—(1) In gen-
eral. The powers, remedies, and proce-
dures provided in chapter 5 of title 3,
United States Code, to the President,
the Commission, the Merit Systems
Protection Board, or any person alleg-
ing a violation of section 411(a)(1) of
such title shall be the powers, rem-
edies, and procedures this section pro-
vides to the President, the Commis-
sion, the Board, or any person, respec-
tively, alleging an unlawful employ-
ment practice in violation of this sec-
tion against an employee described in
42 U.S.C. 2000gg(3)(C), except as pro-
vided in paragraphs (c¢)(2) and (3) of this
section.

(2) Costs and fees. The powers, rem-
edies, and procedures provided in sub-
sections (b) and (c) of section 722 of the
Revised Statutes, 42 U.S.C. 1988, shall
be the powers, remedies, and proce-
dures this section provides to the
President, the Commission, the Board,
or any person alleging such practice.

(3) Damages. The powers, remedies,
and procedures provided in section
1977A of the Revised Statutes, 42 U.S.C.
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1981a, including the limitations con-
tained in subsection (b)(3) of such sec-
tion 1977A, shall be the powers, rem-
edies, and procedures this section pro-
vides to the President, the Commis-
sion, the Board, or any person alleging
such practice (not an employment
practice specifically excluded from
coverage under section 1977A(a)(1) of
the Revised Statutes, 42 TU.S.C.
1981a(a)(1)).

(d) Employees covered by Government
Employee Rights Act of 1991—(1) In gen-
eral. The powers, remedies, and proce-
dures provided in sections 302 and 304 of
the Government Employee Rights Act
of 1991, 42 U.S.C. 2000e-16b and 2000e—
16c, to the Commission or any person
alleging a violation of section 302(a)(1)
of such Act, 42 U.S.C. 2000e-16b(a)(1),
shall be the powers, remedies, and pro-
cedures the PWFA provides to the
Commission or any person, respec-
tively, alleging an unlawful employ-
ment practice in violation of the
PWFA against an employee described
in 42 U.S.C. 2000gg(3)(D), except as pro-
vided in paragraphs (d)(2) and (3) of this
section.

(2) Costs and fees. The powers, rem-
edies, and procedures provided in sub-
sections (b) and (c¢) of section 722 of the
Revised Statutes, 42 U.S.C. 1988, shall
be the powers, remedies, and proce-
dures the PWFA provides to the Com-
mission or any person alleging such
practice.

(3) Damages. The powers, remedies,
and procedures provided in section
1977A of the Revised Statutes, 42 U.S.C.
1981a, including the limitations con-
tained in subsection (b)(3) of such sec-
tion 1977A, shall be the powers, rem-
edies, and procedures the PWFA pro-
vides to the Commission or any person
alleging such practice (not an employ-
ment practice specifically excluded
from coverage under section 1977A(a)(1)
of the Revised Statutes, 42 U.S.C.
1981a(a)(1)).

(e) Employees covered by Section 717 of
the Civil Rights Act of 1964—(1) In gen-
eral. The powers, remedies, and proce-
dures provided in section 717 of the
Civil Rights Act of 1964, 42 U.S.C. 2000e—
16, to the Commission, the Attorney
General, the Librarian of Congress, or
any person alleging a violation of that
section shall be the powers, remedies,

§1636.5

and procedures the PWFA provides to
the Commission, the Attorney General,
the Librarian of Congress, or any per-
son, respectively, alleging an unlawful
employment practice in violation of
the PWFA against an employee de-
scribed in 42 U.S.C. 2000gg(3)(E), except
as provided in paragraphs (e)(2) and (3)
of this section.

(2) Costs and fees. The powers, rem-
edies, and procedures provided in sub-
sections (b) and (c¢) of section 722 of the
Revised Statutes, 42 U.S.C. 1988, shall
be the powers, remedies, and proce-
dures the PWFA provides to the Com-
mission, the Attorney General, the Li-
brarian of Congress, or any person al-
leging such practice.

(3) Damages. The powers, remedies,
and procedures provided in section
1977A of the Revised Statutes, 42 U.S.C.
1981a, including the limitations con-
tained in subsection (b)(3) of such sec-
tion 1977A, shall be the powers, rem-
edies, and procedures the PWFA pro-
vides to the Commission, the Attorney
General, the Librarian of Congress, or
any person alleging such practice (not
an employment practice specifically
excluded from coverage under section
1977A(a)(1) of the Revised Statutes, 42
U.S.C. 1981a(a)(1)).

(f) Prohibition against retaliation—(1)
Prohibition against retaliation. No person
shall discriminate against any em-
ployee because such employee has op-
posed any act or practice made unlaw-
ful by the PWFA or because such em-
ployee made a charge, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under the PWFA.

(i) An employee need not be a quali-
fied employee with a known limitation
under the PWFA to bring an action
under this paragraph (f)(1).

(ii) A request for reasonable accom-
modation for a known limitation under
the PWFA constitutes protected activ-
ity under this paragraph (f)(1).

(iii) An employee does not actually
have to be deterred from exercising or
enjoying rights under the PWFA in
order for the retaliation to be action-
able.

(2) Prohibition against coercion. It
shall be unlawful to coerce, intimidate,
threaten, harass, or interfere with any
individual in the exercise or enjoyment
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of, or on account of such individual
having exercised or enjoyed, or on ac-
count of such individual having aided
or encouraged any other individual in
the exercise or enjoyment of, any right
granted or protected by the PWFA.

(i) An individual need not be a quali-
fied employee with a known limitation
under the PWFA to bring an action
under this paragraph (£)(2).

(ii) An individual does not actually
have to be deterred from exercising or
enjoying rights under the PWFA for
the coercion, intimidation, threats,
harassment, or interference to be ac-
tionable.

(3) Remedy. The remedies and proce-
dures otherwise provided for under this
section shall be available to aggrieved
individuals with respect to violations
of this section regarding retaliation or
coercion.

(g) Limitation on monetary damages.
Notwithstanding paragraphs (a)(3),
(©)(3), (A)(3), and (e)(3) of this section, if
an unlawful employment practice in-
volves the provision of a reasonable ac-
commodation pursuant to the PWFA or
this part, damages may not be awarded
under section 1977A of the Revised
Statutes, 42 U.S.C. 1981a, if the covered
entity demonstrates good faith efforts,
in consultation with the qualified em-
ployee with known limitations related
to, affected by, or arising out of preg-
nancy, childbirth, or related medical
conditions who has informed the cov-
ered entity that accommodation is
needed, to identify and make a reason-
able accommodation that would pro-
vide such employee with an equally ef-
fective opportunity and would not
cause an undue hardship on the oper-
ation of the business of the covered en-
tity.

§1636.6 Waiver of State immunity.

A State shall not be immune under
the 11th Amendment to the Constitu-
tion from an action in a Federal or
State court of competent jurisdiction
for a violation of the PWFA. In any ac-
tion against a State for a violation of
the PWFA, remedies (including rem-
edies both at law and in equity) are
available for such a violation to the
same extent such remedies are avail-
able for such a violation in an action

29 CFR Ch. XIV (7-1-24 Edition)

against any public or private entity
other than a State.

§1636.7 Relationship to other laws.

(a) In general. (1) The PWFA and this
part do not invalidate or limit the pow-
ers, remedies, and procedures under
any Federal law, State law, or the law
of any political subdivision of any
State or jurisdiction that provides
greater or equal protection for individ-
uals affected by pregnancy, childbirth,
or related medical conditions.

(2) The PWFA and this part do not re-
quire an employer-sponsored health
plan to pay for or cover any particular
item, procedure, or treatment, or affect
any right or remedy available under
any other Federal, State, or local law
with respect to any such payment or
coverage requirement.

(b) Rule of construction. The PWFA
and this part are subject to the appli-
cability to religious employment set
forth in section 702(a) of the Civil
Rights Act of 1964, 42 U.S.C. 2000e-1(a).

(1) Nothing in 42 U.S.C. 2000gg-5(b) or
this part should be interpreted to limit
a covered entity’s rights under the U.S.
Constitution.

(2) Nothing in 42 U.S.C. 2000gg-5(b) or
this part should be interpreted to limit
an employee’s rights under other civil
rights statutes.

§1636.8 Severability.

(a) The Commission intends that, if
any provision of the PWFA or the ap-
plication of that provision to par-
ticular persons or circumstances is
held invalid or found to be unconstitu-
tional, the remainder of the statute
and the application of that provision to
other persons or circumstances shall
not be affected.

(b) The Commission intends that, if
any provision of this part that uses the
same language as the statute, or the
application of that provision to par-
ticular persons or circumstances, is
held invalid or found to be unconstitu-
tional, the remainder of this part and
the application of that provision to
other persons or circumstances shall
not be affected.

(¢c) The Commission intends that, if
any provision of this part or the inter-
pretive guidance in appendix A to this
part that provides additional guidance
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to implement the PWFA, including ex-
amples of reasonable accommodations,
or the application of that provision to
particular persons or circumstances, is
held invalid or found to be unconstitu-
tional, the remainder of this part or
the interpretive guidance and the ap-
plication of that provision to other per-
sons or circumstances shall not be af-
fected.

APPENDIX A TO PART 1636—INTERPRE-
TIVE GUIDANCE ON THE PREGNANT
WORKERS FAIRNESS ACT

I. INTRODUCTION

1. The Pregnant Workers Fairness Act
(PWFA) requires a covered entity to provide
reasonable accommodations to a qualified
employee’s known limitation related to, af-
fected by, or arising out of pregnancy, child-
birth, or related medical conditions, absent
undue hardship on the operation of the busi-
ness of the covered entity. Although employ-
ees affected by pregnancy, childbirth, or re-
lated medical conditions have certain rights
under existing civil rights laws, including
Title VII of the Civil Rights Act of 1964
(Title VII), as amended by the Pregnancy
Discrimination Act of 1978 (PDA), 42 U.S.C.
2000e et seq., and the Americans with Disabil-
ities Act of 1990 (ADA), as amended by the
ADA Amendments Act of 2008 (ADAAA or
Amendments Act), 42 U.S.C. 12111 et seq.,!
Congress determined that the legal protec-
tions offered by these two statutes, particu-
larly as interpreted by the courts, were ‘‘in-
sufficient to ensure that pregnant workers
receive the accommodations they need.’’ 2

2. The PWFA, at 42 U.S.C. 2000gg-3, directs
the U.S. Equal Employment Opportunity
Commission (EEOC or Commission) to pro-
mulgate regulations to implement the
PWFA.

3. This Interpretive Guidance addresses the
major provisions of the PWFA and its regu-
lation and explains the major concepts per-
taining to nondiscrimination with respect to
reasonable accommodations for known limi-
tations (physical or mental conditions re-
lated to, affected by, or arising out of preg-
nancy, childbirth, or related medical condi-
tions) under the statute. The Interpretive
Guidance represents the Commission’s inter-
pretation of the issues addressed within it,

1References to the ADA throughout this
part and the Interpretive Guidance in this
appendix are intended to apply equally to
the Rehabilitation Act of 1973, as all non-
discrimination standards under title I of the
ADA also apply to Federal agencies under
section 501 of the Rehabilitation Act. See 29
U.S.C. T91(f).

2H.R. Rep. No. 117-27, pt. 1, at 12 (2021).
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and the Commission will be guided by the
regulation and the Interpretive Guidance
when enforcing the PWFA.

II. GENERAL INFORMATION AND TERMS USED IN
THE REGULATION AND INTERPRETIVE GUIDANCE

1. The PWFA at 42 U.S.C. 2000gg(3) uses the
term ‘‘employee (including an applicant)” in
its definition of ‘‘employee.”3 Thus,
throughout the statute, the final regulation,
and this Interpretive Guidance, the term
‘‘employee’ should be understood to include
‘“‘applicant’” where relevant. Because the
PWFA relies on Title VII for its definition of
‘‘employee,” that term also includes ‘‘former
employee,”” where relevant.? The PWFA de-
fines ‘‘covered entity’’ using the definition of
‘“‘employer’” from different statutes, includ-
ing Title VIL.5 Thus ‘‘covered entities’ under
the PWFA include public or private employ-
ers with 15 or more employees, unions, em-
ployment agencies, and the Federal Govern-
ment.6 In the regulation and this Interpre-
tive Guidance, the Commission uses the
terms ‘‘covered entity” and ‘‘employer”’
interchangeably.

2. This Interpretive Guidance contains
many examples to illustrate situations under
the PWFA. The examples do not, and are not
intended to, cover every limitation or pos-
sible accommodation under the PWFA. De-
pending on the facts in the examples, the
same facts could lead to claims also being
brought under other statutes that the Com-
mission enforces, such as Title VII and the
ADA. Moreover, the situations in specific ex-
amples could implicate other Federal laws,
including, but not limited to, the Family and
Medical Leave Act of 1993, 29 U.S.C. 2601 et
seq. (FMLA); the Occupational Safety and
Health Act, 29 U.S.C. 651 et seq. (OSH Act);
and the Providing Urgent Maternal Protec-
tions for Nursing Mothers Act (PUMP Act)
(Pub. L. 117-328, Div. KK, 136 Stat. 4459, 6093

342 U.S.C. 20002g(3).

4Robinson v. Shell Oil Co., 519 U.S. 337, 346
(1997).

542 TU.S.C. 2000gg(2)(A), B)@), B)({ii),
(B)(iv). The other statutes are the Congres-
sional Accountability Act of 1995 and 3
U.S.C. 411(c).

6The statute at 42 U.S.C. 2000gg(2) provides
that the term ‘‘covered entity’’ has the
meaning given the term ‘‘respondent’ under
42 U.S.C. 2000e(n) and includes employers as
defined in 42 U.S.C. 2000e(b), 2000e-16c(a), and
2000e-16(a). The statute at 42 U.S.C. 2000gg—
5(b) provides as a rule of construction that
the chapter is subject to the applicability to
religious employment set forth in 42 U.S.C.
2000e-1(a) [section 702(a) of the Civil Rights
Act of 1964].
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(2022)).7 Finally, although some examples
state that the described actions ‘‘would vio-
late’” the PWFA, additional facts not de-
scribed in the examples could change that
determination.8

III. 1636. DEFINITIONS—SPECIFIC TO THE

PWFA

1636.3(a) Known Limitation

1. Section 1636.3(a) reiterates the definition
of ‘“known limitation” from 42 U.S.C.
2000gg(4) of the PWFA and then provides
definitions for the operative terms.

1636.3(a)(1) Known

2. Paragraph (a)(1) adopts the definition of
“known” from the PWFA and thus defines it
to mean that the employee, or the employ-
ee’s representative, has communicated the
limitation to the covered entity.?

1636.3(a)(2) Limitation

3. Paragraph (a)(2) adopts the definition of
“limitation”” from the PWFA and thus de-
fines it to mean a physical or mental condi-
tion related to, affected by, or arising out of
pregnancy, childbirth, or related medical
conditions.1® The limitation must be of the
specific employee in question. The ‘‘physical
or mental condition” that is the limitation
may be a modest, minor, and/or episodic im-
pediment or problem. The definition encom-
passes when an employee affected by preg-

7To the extent that an accommodation in
an example is required under another law,
like the OSH Act, the example should not be
read to suggest that such a requirement is
not applicable.

8In this part and the Interpretive Guid-
ance, the Commission uses the terms ‘‘leave’’
and ‘‘time off” and intends those terms to
cover leave however it is identified by the
specific employer. Additionally, in this part
and the Interpretive Guidance, the Commis-
sion uses the term ‘‘light duty.” The Com-
mission recognizes that ‘light duty’ pro-
grams, or other programs providing modified
duties, can vary depending on the covered
entity. See EEOC, Enforcement Guidance:
Workers’ Compensation and the ADA, text pre-
ceding Question 27 (1996) [hereinafter En-
forcement Guidance: Workers’ Compensation],
https://www.eeoc.gov/laws/guidance/enforce-
ment-guidance-workers-compensation-and-ada.
The Commission intends ‘‘light duty’ to in-
clude the types of programs included in
Questions 27 and 28 of the Enforcement Guid-
ance: Workers’ Compensation and any other
policy, practice, or system that a covered en-
tity has for accommodating employees, in-
cluding when one or more essential functions
of a position are temporarily excused.

942 U.S.C. 2000gg(4).

10 7d.
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nancy, childbirth, or related medical condi-
tions has a need or a problem related to
maintaining their health or the health of the
pregnancy.lt

4. The definition of ‘‘limitation” also in-
cludes when an employee is seeking health
care related to the pregnancy, childbirth, or
a related medical condition itself. Under the
ADA, when an individual has an actual or a
record of a disability, employers often may
be required to provide the reasonable accom-
modation of leave so that an employee can
obtain medical treatment.l2 Similarly, under
the PWFA, an employee may require a rea-
sonable accommodation of leave to attend
health care appointments or receive treat-
ment for or recover from their pregnancy,
childbirth, or related medical conditions.!3
In passing the PWFA, Congress sought, in
part, to help pregnant employees maintain
their health.'* Thus, the PWFA covers situa-
tions when an employee requests an accom-
modation in order to maintain their health

11Tn §1636.3(a)(2) and the Interpretive Guid-
ance, the Commission wuses the phrase
“maintaining their health or the health of
the pregnancy.”” This includes avoiding risk
to the employee’s health or to the health of
the pregnancy.

12EEOC, Enforcement Guidance on Reason-
able Accommodation and Undue Hardship
under the ADA, at text after n.49 (2002) [here-
inafter Enforcement Guidance on Reasonable
Accommodation], hittp://www.eeoc.gov/laws/
guidance/enforcement-guidance-reasonable-ac-
commodation-and-undue-hardship-under-ada.

13 See, e.g., U.S. Dep’t of Health & Hum.
Servs., Off. of Women’s Health, Prenatal Care,
hitps://www. womenshealth.gov/a-z-topics/pre-
natal-care (last updated Feb. 22, 2021) (stating
that during pregnancy usually visits are
once a month until week 28, twice a month
from weeks 28-36 and once a week from week
36 to birth); Am. Coll. of Obstetricians &
Gynecologists, Comm. Opinion No. 736, Opti-
mizing Postpartum Care (reaff’d 2021), htips:/
www.acog.org/clinical/clinical-guidance/com-
mittee-opinion/articles/2018/05/o0ptimizing-
postpartum-care (stating the importance of
regular postpartum care); and Opinion No.
826, Protecting and Expanding Medicaid to Im-
prove Women’s Health (2021), hittps:/
www.acog.org/clinical/clinical-guidance/com-
mittee-opinion/articles/2021/06/protecting-and-ex-
panding-medicaid-to-improve-womens-health
(encouraging the expansion of Medicaid to
improve postpartum care).

14 See Markup of the Paycheck Fairness
Act; Pregnant Workers Fairness Act; Work-
place Violence Prevention for Health Care
and Social Service Workers Act, YouTube
(2021), at 54:46 (statement of Rep. Kathy E.
Manning) (stating that a goal of the PWFA
is to help pregnant workers ‘‘deliver healthy
babies while maintaining their jobs’); at
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or the health of their pregnancy and avoid
negative consequences, and when an em-
ployee seeks health care for their pregnancy,
childbirth, or related medical conditions.
Practically, allowing for accommodations to
maintain health and attend medical appoint-
ments may decrease the need for a more ex-
tensive accommodation because the em-
ployee may be able to avoid more serious
complications.

5. The physical or mental condition (the
limitation) required to trigger the obligation
to provide a reasonable accommodation
under the PWFA does not need to meet the
definition of a ‘‘disability’’ under the ADA.15
In other words, an employee need not have
an impairment that substantially limits a
major life activity to be entitled to a reason-
able accommodation under the PWFA, nor
does an employee need to have an ‘‘impair-
ment’’ as defined in the regulation imple-
menting the ADA.16 The PWFA can cover
physical or mental conditions that also are
covered under the ADA. In these situations,
an individual may be entitled to an accom-
modation under the ADA as well as the
PWFA.

6. The PWFA does not create a right to
reasonable accommodation based on an indi-
vidual’s association with someone else who
may have a PWFA-covered limitation. Nor is

21:50 (statement of Rep. Robert C. Scott)
(“‘[W]lithout [these] basic protections, too
many workers are forced to choose between
a healthy pregnancy and their paychecks.”’);
at 1:35:01 (statement of Rep. Lucy McBath)
(*‘[N]Jo mother should ever have to choose be-
tween the health of herself/themselves and
their child or a paycheck.”); and at 1:37:38
(statement of Rep. Suzanne Bonamici)
(“‘[Plregnant workers should not have to
choose between a healthy pregnancy and a
paycheck.”), hitps://www.youtube.com/
watch?v=p61e2S9sTxs; see also H.R. Rep. No.
117-27, pt. 1, at 12 (workers whose pregnancy-
related impairments substantially limit a
major life activity are covered by the ADA;
“‘this standard leaves women with less seri-
ous pregnancy-related impairments, and who
need accommodations, without legal re-
course’); id. at 22-23 (accommodations are
frequently needed by, and should be provided
to, people with healthy pregnancies); id. at 23
(example of an ‘‘uneventful pregnancy’ in
which a woman needed more bathroom
breaks); id. at 14-21 (outlining the gaps cre-
ated by court interpretations of Title VII
and the ADA that the PWFA is intended to
fill so that pregnant workers can receive rea-
sonable accommodations); id. at 56 (noting
that a “minor limitation’ can be covered be-
cause it presumably requires only minor ac-
commodations).
1542 U.S.C. 2000gg(4).
16 See 29 CFR 1630.2(h).
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a qualified employee entitled to accommoda-
tion because they have a physical or mental
condition related to, affected by, or arising
out of someone else’s pregnancy, childbirth,
or related medical conditions. For example,
a spouse experiencing anxiety due to a part-
ner’s pregnancy is not covered by the PWFA.
Time for bonding or time for childcare also
is not covered by the PWFA.

7. Whether an employee has a ‘‘physical or
mental condition related to, affected by, or
arising out of pregnancy, childbirth, or re-
lated medical conditions’ shall be construed
broadly to the maximum extent permitted
by the PWFA.

Related to, Affected by, or Arising Out of

8. The PWFA'’s use of the inclusive terms
“related to, affected by, or arising out of’17
means that pregnancy, childbirth, or related
medical conditions do not need to be the
sole, the original, or a substantial cause of
the physical or mental condition at issue for
the physical or mental condition to be ‘‘re-
lated to, affected by, or arising out of”’ preg-
nancy, childbirth, or related medical condi-
tions.

9. Whether a physical or mental condition
is related to, affected by, or arising out of
pregnancy, childbirth, or related medical
conditions will be apparent in the majority
of cases. Pregnancy and childbirth cause sys-
temic changes that not only create new
physical and mental conditions but also can
exacerbate preexisting conditions and can
cause additional pain or risk.!® Thus, a con-
nection between an employee’s physical or
mental condition and their pregnancy, child-
birth, or related medical conditions will be
readily ascertained when an employee is cur-
rently pregnant or the employee is experi-
encing or has just experienced childbirth.

10. For example, if an employee is pregnant
and as a result has pain when standing for

17The statute at 42 U.S.C. 2000gg(4) defines

the term ‘‘known limitation’ as a physical
or mental condition related to, affected by,
or arising out of pregnancy, childbirth, or re-
lated medical conditions. Most of the prohib-
ited acts in the statute, however, use the
phrase ‘‘known limitations related to the
pregnancy, childbirth, or related medical
conditions.” See 42 U.S.C. 2000gg-1(1), (3)-(5).
Thus, the Commission will define ‘‘related
to, affected by, or arising out of”’ as one
phrase and will not attempt to define each of
the parts of it separately.

18 See, e.g., Danforth’s Obstetrics & Gyne-
cology 286 (Ronald S. Gibbs et al. eds., 10th
ed. 2008) (‘‘Normal pregnancy entails many
physiologic changes . . . .”"); Clinical Anes-
thesia 1138 (Paul G. Barash et al. eds., 6th ed.
2009) (‘‘During pregnancy, there are major al-
terations in nearly every maternal organ
system.””)
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long periods of time, the employee’s physical
or mental condition (pain when standing for
a protracted period) is related to, affected
by, or arising out of the employee’s preg-
nancy. An employee who is pregnant and be-
cause of the pregnancy cannot lift more than
20 pounds has a physical condition related
to, affected by, or arising out of pregnancy,
because lifting is associated with low back
pain and musculoskeletal disorders that may
be exacerbated by physical changes associ-
ated with pregnancy.!® An employee who is
pregnant and seeks time off for prenatal
health care appointments is attending med-
ical appointments related to, affected by, or
arising out of pregnancy. An employee who
requests an accommodation to attend ther-
apy appointments for postpartum depression
has a medical condition related to pregnancy
or childbirth (postpartum depression) and is
obtaining health care related to, affected by,
or arising out of a related medical condition.
A pregnant employee who is seeking an ac-
commodation to limit exposure to second-
hand smoke to protect the health of their
pregnancy has a physical or mental condi-
tion (trying to maintain the employee’s
health or the health of their pregnancy, or to
address increased sensitivity to secondhand
smoke) related to, affected by, or arising out
of pregnancy. A lactating employee who
seeks an accommodation to take breaks to
eat has a related medical condition (lacta-
tion) and a physical condition related to, af-
fected by, or arising out of it (increased nu-
tritional needs). A pregnant employee seek-
ing time off in order to have an
amniocentesis procedure is attending a med-
ical appointment related to, affected by, or
arising out of pregnancy. An employee who
requests leave for in vitro fertilization (IVF)
treatment for the employee to get pregnant
has a limitation, either related to potential
or intended pregnancy or a medical condi-
tion related to pregnancy (difficulty in be-
coming pregnant or infertility), and is seek-
ing health care related to, affected by, or
arising out of it. An employee whose preg-
nancy is causing fatigue has a physical con-
dition (fatigue) related to, affected by, or
arising out of pregnancy. An employee whose
pregnancy is causing back pain has a phys-
ical condition (back pain) related to, affected
by, or arising out of pregnancy. This is not
by any means a complete list of physical or
mental conditions related to, affected by, or
arising out of pregnancy, childbirth, or re-

19 Am. Coll. of Obstetricians & Gyne-
cologists, Comm. Opinion No. 733, Employ-
ment Considerations During Pregnancy and the
Postpartum  Period (reaff’d 2023), https:/
www.acog.org/clinical/clinical-guidance/com-
mittee-opinion/articles/2018/04/employment-con-
siderations-during-pregnancy-and-the-
postpartum-period.

29 CFR Ch. XIV (7-1-24 Edition)

lated medical conditions, but rather a dis-
cussion of examples to illustrate application
of the legal rule.

11. The Commission recognizes that some
physical or mental conditions (which can be
“limitations’ as defined by the PWFA 20), in-
cluding some of those in the examples in
paragraph 10 of this section, may occur even
if they are not related to, affected by, or
arising out of pregnancy, childbirth, or re-
lated medical conditions (e.g., attending
medical appointments, increased nutritional
needs, constraints on lifting). The Commis-
sion anticipates that confirming whether a
physical or mental condition is related to,
affected by, or arising out of pregnancy,
childbirth, or related medical conditions
usually will be straightforward and can be
accomplished through the interactive proc-
ess. If a physical or mental condition is not
covered by the PWFA, it may be that the
physical or mental condition constitutes a
disability that is covered by the ADA.

12. There may be situations where a phys-
ical or mental condition begins as something
that is related to, affected by, or arising out
of pregnancy, childbirth, or related medical
conditions, and, once the pregnancy, child-
birth, or related medical conditions resolve,
the physical or mental condition remains,
evolves, or worsens. To confirm whether the
employee’s physical or mental condition is
still related to, affected by, or arising out of
pregnancy, childbirth, or related medical
conditions, the employer and the employee
can engage in the interactive process.

13. There will be situations where an indi-
vidual with a physical or mental condition
that is no longer related to, affected by, or
arising out of pregnancy, childbirth, or re-
lated medical conditions has an ‘‘actual’” or
‘“‘record of” disability under the ADA. In
those situations, an individual may seek an
accommodation under the ADA and the rea-
sonable accommodation process would follow
the ADA.21

14. Finally, there may be situations where
the pregnancy, childbirth, or related medical
conditions exacerbate existing conditions
that may be disabilities under the ADA. In
those situations, an employee can seek an
accommodation under the PWFA or the
ADA, or both statutes.

2042 U.S.C. 2000gg(4) (providing that a

‘““known limitation’ is a physical or mental
condition related to, affected by, or arising
out of pregnancy, childbirth, or related med-
ical conditions that the employee or employ-
ee’s representative has communicated to the
employer).

21 See, e.g., 29 CFR 1630.2(0)(3); 29 CFR part
1630, appendix, 1630.2(0)(3) and 1630.9.
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1636.3(b) Pregnancy, Childbirth, or Related
Medical Conditions

15. The PWFA uses the term ‘‘pregnancy,
childbirth, or related medical conditions,”
which appears in Title VII's definition of
‘‘sex.”’ 22 Because Congress chose to write the
PWFA using the same language as Title VII,
§1636.3(b) gives the term ‘‘pregnancy, child-
birth, or related medical conditions” the
same meaning as under Title VII.23

16. The non-exhaustive list of examples in
§1636.3(b) for the definition of ‘‘pregnancy’’
and ‘‘childbirth’ includes current pregnancy,
past pregnancy, potential or intended preg-
nancy (which can include infertility, fer-

22 See 42 U.S.C. 2000e(k).

23 See, e.g., Tex. Dep’t of Hous. & Cmty. Affs.
v. Inclusive Cmtys. Project, Inc., 576 U.S. 519,
536 (2015) (‘‘If a word or phrase has been . . .
given a uniform interpretation by inferior
courts . . ., a later version of that act per-
petuating the wording is presumed to carry
forward that interpretation.’’) (omissions in
original) (quoting Antonin Scalia & Bryan A.
Garner, Reading Law: The Interpretation of
Legal Texts 322 (2012)); Bragdon v. Abbott, 524
U.S. 624, 645 (1998) (‘“When administrative
and judicial interpretations have settled the
meaning of an existing statutory provision,
repetition of the same language in a new
statute indicates, as a general matter, the
intent to incorporate its administrative and
judicial interpretations as well.””); Lorillard
v. Pons, 434 U.S. 575, 581 (1978) (‘‘[Wlhere, as
here, Congress adopts a new law incor-
porating sections of a prior law, Congress
normally can be presumed to have had
knowledge of the interpretation given to the
incorporated law, at least insofar as it af-
fects the new statute.”); Hall v. U.S. Dep’t of
Agric., 984 F.3d 825, 840 (9th Cir. 2020) (‘‘Con-
gress is presumed to be aware of an agency’s
interpretation of a statute. We most com-
monly apply that presumption when an
agency’s interpretation of a statute has been
officially published and consistently fol-
lowed. If Congress thereafter reenacts the
same language, we conclude that it has
adopted the agency’s interpretation.’”) (in-
ternal citations and quotation marks omit-
ted); Antonin Scalia & Bryan A. Garner,
Reading Law: The Interpretation of Legal Texts
323 (2012) (“‘[Wlhen a statute uses the very
same terminology as an earlier statute—es-
pecially in the very same field, such as secu-
rities law or civil-rights law—it is reasonable
to believe that the terminology bears a con-
sistent meaning.”’); H.R. Rep. No. 117-27, pt.
1, at 11-17 (discussing the history of the pas-
sage of the PDA; explaining that, due to
court decisions, the PDA did not fulfill its
promise to protect pregnant employees; and
that the PWFA was intended to rectify this
problem and protect the same employees
covered by the PDA).
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tility treatments, and the use of contracep-
tion), and labor and childbirth (including
vaginal delivery and cesarean section).2¢

22EEOC, Enforcement Guidance on Preg-

nancy Discrimination and Related Issues, (I)(A)
(2015) [hereinafter Enforcement Guidance on
Pregnancy Discrimination], hittps://
www.eeoc.gov/laws/guidance/enforcement-guid-
ance-pregnancy-discrimination-and-related-
issues (providing that the phrase ‘‘pregnancy,
childbirth, or related medical conditions”’ in-
cludes current pregnancy, past pregnancy,
potential or intended pregnancy, infertility
treatment, use of contraception, lactation,
breastfeeding, and the decision to have or
not have an abortion, among other condi-
tions); see, e.g., Kocak v. Cmty. Health Part-
ners of Ohio, Inc., 400 F.3d 466, 470 (6th Cir.
2005) (reasoning that the plaintiff ‘‘cannot be
refused employment on the basis of her po-
tential pregnancy’’); Piraino v. Int’l Orienta-
tion Res., Inc., 84 F.3d 270, 274 (7th Cir. 1996)
(rejecting ‘‘surprising claim” by the defend-
ant that no pregnancy discrimination can be
shown where the challenged action occurred
after the birth of the plaintiff’s baby);
Pacourek v. Inland Steel Co., 8568 F. Supp. 1393,
1397, 1402-04 (N.D. Il1l. 1994) (observing that
the PDA gives a woman ‘‘the right . . . to be
financially and legally protected before, dur-
ing, and after her pregnancy’” and stating
‘“‘[a]ls a general matter, a woman’s medical
condition rendering her unable to become
pregnant naturally is a medical condition re-
lated to pregnancy and childbirth for pur-
poses of the Pregnancy Discrimination Act’)
(internal citations and quotation marks
omitted); Donaldson v. Am. Banco Corp., Inc.,
945 F. Supp. 1456, 1464 (D. Colo. 1996) (‘‘It
would make little sense to prohibit an em-
ployer from firing a woman during her preg-
nancy but permit the employer to terminate
her the day after delivery if the reason for
termination was that the woman became
pregnant in the first place. The plain lan-
guage of the statute does not require it, and
common sense precludes it.”’); Neessen V.
Arona Corp., 708 F. Supp. 2d 841, 851 (N.D.
Iowa 2010) (finding the plaintiff covered by
the PDA where the defendant allegedly re-
fused to hire her because she had recently
been pregnant and given birth); EEOC, Com-
mission Decision on Coverage of Contraception,
at (ID(A) (Dec. 14, 2000), https://www.eeoc.gov/
commission-decision-coverage-contraception
(“The PDA’s prohibition on discrimination
against women based on their ability to be-
come pregnant thus necessarily includes a
prohibition on discrimination related to a
woman’s use of contraceptives.”’); Cooley v.
DaimlerChrysler Corp., 281 F. Supp. 2d 979, 984—
85 (E.D. Mo. 2003) (determining that, al-
though the defendant employer’s policy was
facially neutral, denying a prescription
Continued
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17. “Related medical conditions’ are med-
ical conditions that relate to pregnancy or
childbirth.2> To be a related medical condi-
tion, the medical condition need not be
caused solely, originally, or substantially by
pregnancy or childbirth.

18. There are some medical conditions
where the relation to pregnancy will be read-
ily apparent. They can include, but are not
limited to, lactation (including breastfeeding
and pumping), miscarriage, stillbirth, having
or choosing not to have an abortion,
preeclampsia, gestational diabetes, and
HELLP (hemolysis, elevated liver enzymes
and low platelets) syndrome.26 Pregnancy

medication that allows an employee to con-
trol their potential to become pregnant is
‘“‘necessarily a sex-based exclusion’ that vio-
lates Title VII, as amended by the PDA, be-
cause only people who have the capacity to
become pregnant use prescription contracep-
tives, and the exclusion of prescription con-
traceptives may treat medication needed for
a sex-specific condition less favorably than
medication necessary for other medical con-
ditions); Erickson v. Bartell Drug Co., 141 F.
Supp. 2d 1266, 1271-72 (W.D. Wash. 2001) (de-
termining that the selective exclusion of
prescription contraceptives from an employ-
er’s generally comprehensive prescription
drug plan violated the PDA because only
people who have the capacity to become
pregnant use prescription contraceptives).

25 Enforcement Guidance on Pregnancy Dis-
crimination, supra note 24, at (I(A)(4).

26 Id.; see also Hicks v. City of Tuscaloosa, 870
F.3d 1253, 1259-60 (11th Cir. 2017) (finding lac-
tation and breastfeeding covered under the
PDA, and asserting that ‘“[t]he PDA would
be rendered a nullity if women were pro-
tected during a pregnancy but then could be
readily terminated for breastfeeding—an im-
portant pregnancy-related ‘physiological
process’’’) (internal citation omitted); EEOC
v. Houston Funding II, Ltd., 717 F.3d 425, 428
(5th Cir. 2013) (holding that ‘‘lactation is a
related medical condition of pregnancy for
purposes of the PDA”’); Doe v. C.A.R.S. Prot.
Plus, Inc., 527 F.3d 358, 364 (3d Cir. 2008) (hold-
ing that the PDA prohibits an employer from
discriminating against a female employee
because she has exercised her right to have
an abortion); Turic v. Holland Hosp., Inc., 85
F.3d 1211, 1214 (6th Cir. 1996) (finding the ter-
mination of the employment of a pregnant
employee because she contemplated having
an abortion violated the PDA); Carney v.
Martin Luther Home, Inc., 824 F.2d 643, 648 (8th
Cir. 1987) (referencing the PDA’s legislative
history and noting commentator agreement
that “‘[b]ly broadly defining pregnancy dis-
crimination, Congress clearly intended to ex-
tend protection beyond the simple fact of an
employee’s pregnancy to include ‘related
medical conditions’ such as nausea or poten-

29 CFR Ch. XIV (7-1-24 Edition)

causes systemic changes that can create new
medical conditions and risks and can exacer-
bate preexisting conditions and the risks
posed by such conditions.2” Thus, the fact
that a medical condition is related to preg-
nancy will usually be evident when the med-
ical condition develops, is exacerbated, or
poses a new risk during an employee’s cur-
rent pregnancy. Additionally, the relation
will be apparent in many cases where the
medical condition develops, is exacerbated,
or poses a new risk during an employee’s
childbirth or during the employee’s
postpartum period.

19. However, simply because a condition is
listed as one that may be a related medical
condition does not mean it necessarily meets
the definition of ‘‘related medical condi-
tions’’ for the purposes of the PWFA. To be
a related medical condition for the PWFA,
the employee’s medical condition must re-
late to pregnancy or childbirth. If an em-
ployee has a condition but, in their situa-
tion, it does not relate to pregnancy or child-
birth, the condition is not covered under the
PWFA. For example, if an employee who
gave birth 2 weeks ago is vomiting because
of food poisoning, that medical condition is
not related to pregnancy or childbirth and
the employee is not eligible on that basis for
a PWFA reasonable accommodation.

20. Related medical conditions may include
conditions that existed before pregnancy or
childbirth and for which an individual may
already receive an ADA reasonable accom-
modation. Pregnancy or childbirth may ex-
acerbate the condition, such that additional
or different accommodations are needed. For
example, an employee who received extra
breaks to eat or drink due to Type 2 diabetes

tial miscarriage’’) (internal citations and

quotation marks omitted); Ducharme v. Cres-
cent City Déja Vu, LLC, 406 F. Supp. 3d 548,
556 (E.D. La. 2019) (finding that ‘‘abortion is
encompassed within the statutory text pro-
hibiting adverse employment actions ‘be-
cause of or on the basis of pregnancy, child-
birth, or related medical conditions’’’); 29
CFR part 1604, appendix, Questions 34-37
(1979) (addressing coverage of abortion under
the PDA); H.R. Rep. No. 95-1786, at 4 (1978), as
reprinted in 1978 U.S.C.C.A.N. 4749, 4766 (‘‘Be-
cause the bill applies to all situations in
which women are ‘affected by pregnancy,
childbirth, and related medical conditions,’
its basic language covers decisions by women
who chose to terminate their pregnancies.
Thus, no employer may, for example, fire or
refuse to hire a woman simply because she
has exercised her right to have an abor-
tion.”).
27 See supra note 18.

472



Equal Employment Opportunity Comm.

before pregnancy (an ADA reasonable accom-
modation) may need additional accommoda-
tions during pregnancy to monitor and man-
age the diabetes more closely to avoid or
minimize adverse health consequences to the
employee or the pregnancy. As another ex-
ample, an employee may have had high blood
pressure that could be managed with medica-
tion prior to pregnancy, but once the em-
ployee is pregnant, the high blood pressure
may pose a risk to the employee or their
pregnancy such that the employee needs bed
rest. In these situations, an employee could
request a continued or an additional accom-
modation under the ADA and/or an accom-
modation under the PWFA.

21. The Commission emphasizes that the
list of ‘‘pregnancy, childbirth or related
medical conditions” in §1636.3(b) is non-ex-
haustive; to receive an accommodation a
qualified employee does not have to specify a
condition on this list or use medical terms to
describe a condition.

22. When an employer has received a re-
quest for an accommodation under the
PWFA, the employer and employee can en-
gage in the interactive process, if necessary,
in order to confirm whether a medical condi-
tion is related to pregnancy or childbirth.

1636.3(c) Employee’s Representative

23. The limitation may be communicated
to the covered entity by the employee or the
employee’s representative. The term ‘‘em-
ployee’s representative’” encompasses any
representative of the employee, including a
family member, friend, union representative,
health care provider, or other representative.
In most instances, the Commission expects
that the representative will have the em-
ployee’s permission before communicating
the limitation to the covered entity, but
there may be some situations, for example if
the employee is incapacitated, where that is
not the case. Once the covered entity is
made aware of the limitation, the represent-
ative’s participation in any aspect of the rea-
sonable accommodation process is at the dis-
cretion of the employee, and the employee
may decide not to have the representative
participate at any time. In most instances,
the Commission expects that the covered en-
tity will engage directly with the employee,
even where the employee’s representative
began the process, but acknowledges that in
some situations, for example, when the em-
ployee is incapacitated or the representative
is the employee’s attorney, the covered enti-
ty will need to continue to engage with the
representative rather than the employee.

1636.3(d) Communicated to the Employer and
1636.3(h)(2) How To Request a Reasonable Ac-
commodation

24. Section 1636.3(d) and (h)(2) sets out how
an employee informs a covered entity of
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their limitation in order to make it
“known’”” and how an employee requests a
reasonable accommodation. In practice, the
Commission expects that these actions—
communicating the limitation to the em-
ployer and requesting a reasonable accom-
modation—will take place at the same time.

25. Informing the employer of the limita-
tion and requesting a reasonable accommo-
dation should not be complicated or dif-
ficult. The covered entity must permit an
employee to do both through various ave-
nues and means, as set forth in §1636.3(d).
Given that many accommodations requested
under the PWFA will be straightforward—
like additional bathroom breaks or access to
water—the Commission emphasizes the im-
portance of employees being able to obtain
accommodations by communicating with the
employer representative(s) with whom they
would normally consult if they had questions
or concerns about work matters. Employees
should not be made to wait for a reasonable
accommodation, especially one that is sim-
ple and imposes negligible cost or is tem-
porary, because they spoke to the ‘‘wrong’’
supervisor. The individuals to whom an em-
ployee can communicate to seek accommo-
dation include persons with supervisory au-
thority for or who regularly direct the em-
ployee’s work (or the equivalent for the ap-
plicant) and human resources personnel. De-
pending on the situation, employees also
may communicate with other appropriate of-
ficials such as an agent of the employer (e.g.,
a search firm, staffing agency, or third-party
benefits administrator).

26. Section 1636.3(d)(1) and (2) explains that
the communication informing the covered
entity of the limitation does not need to be
in writing, be in a specific format, use spe-
cific words, or be on a specific form in order
for it to be considered ‘‘communicated to the
employer.”’

27. Just as the communication informing
the covered entity of the limitation does not
need to be in writing or use specific phrases,
the same is true for the request for a reason-
able accommodation. Employees may inform
the employer of the limitation and request
an accommodation in a conversation or may
use another mode of communication to in-
form the employer.28 A covered entity may
choose to confirm a request in writing or
may ask the employee to fill out a form or
otherwise confirm the request in writing.
However, the covered entity cannot ignore or
close an initial request that satisfies
§1636.3(h)(2) if the employee does not com-
plete such confirmation procedures, because
that initial request is sufficient to place the

28 See Enforcement Guidance on Reasonable

Accommodation, supra note 12, at Questions 1-
3 (addressing requests for accommodation
under the ADA).
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employer on notice.2? If a form is used, the
form should be a simple one that does not
deter the employee from pursuing the re-
quest and does not delay the provision of an
accommodation. Additionally, although em-
ployees are not required to communicate
limitations or request reasonable accom-
modations in writing, an employee may
choose email or other written means to sub-
mit a request for an accommodation, which
can promote clarity and create a record of
their request. Finally, the request for accom-
modation does not need to be in the form of
a ‘‘request,’”’ i.e., an employee does not need
to ‘‘ask’ but may provide a statement of
their need for an accommodation.

28. The requirement that no specific words
or phrases are necessary to communicate a
limitation or request a reasonable accommo-
dation includes not needing to specifically
identify whether a condition is ‘‘pregnancy,
childbirth, or related medical conditions’ or
whether it is a ‘‘physical or mental condi-
tion.” The statutory definition of ‘‘limita-
tion” uses the words ‘‘condition” and ‘‘re-
lated” twice (‘‘known limitation” means a
physical or mental condition related to, af-
fected by, or arising out of pregnancy, child-
birth, or related medical conditions.).30
Under §1636.3(d), ‘“‘physical or mental condi-
tions”’ are impediments or problems affect-
ing an employee that may be modest or
minor.31 A ‘“physical or mental condition”
includes when an employee affected by preg-
nancy, childbirth, or related medical condi-
tions has a need or a problem related to
maintaining their health or the health of the
pregnancy; or is seeking health care related
to pregnancy, childbirth, or a related med-
ical condition itself.32 ‘‘Related medical con-
ditions’ are conditions related to the preg-
nancy or childbirth of the specific employee
in question.

29. Many, but not all, conditions related to
pregnancy and childbirth can be both a
“limitation” and a ‘‘related medical condi-
tion.” For example, hyperemesis gravidarum
experienced during pregnancy is a ‘‘condi-
tion” that could be classified as either a
“limitation” (nausea and vomiting that
arises out of pregnancy), or a ‘‘related med-
ical condition” (a condition that is related
to pregnancy); similarly, incontinence could
be a “‘limitation” (for example, when some-
one who is pregnant becomes less able to
comfortably hold urine and thus requires
more frequent bathroom breaks), or a ‘‘re-
lated medical condition” (for example, when
the medical condition of incontinence arises
out of or is exacerbated as a result of preg-

29 See id.

3042 U.S.C. 2000gg(4); 29 CFR 1636.3(a)(2).
3129 CFR 1636.3(a)(2).

32]d.

29 CFR Ch. XIV (7-1-24 Edition)

nancy or childbirth).33 Either way, such
needs can be a reason for a reasonable ac-
commodation under the PWFA.

30. Because the statute uses the same term
(‘‘condition’) to define both ‘‘limitation”
and ‘‘related medical conditions” and be-
cause some ‘‘conditions’ can be both a ‘‘lim-
itation” and a ‘‘related medical condition,”
an employee does not have to identify
whether a particular condition is a ‘‘limita-
tion” or a ‘‘related medical condition’ when
requesting a reasonable accommodation. For
example, where an employee is experiencing
nausea and vomiting in connection with a
pregnancy, the employee need not determine
whether this is a “limitation” or a ‘‘related
medical condition’ in order to request an ac-
commodation under the PWFA. Similarly,
there is no need for the employer to make
such a determination before granting an ac-
commodation under the PWFA.

31. Finally, PWFA limitations also may be
ADA disabilities.3* Therefore, an employee is
not required to identify the statute under
which they are requesting a reasonable ac-
commodation. Doing so would require that
employees seeking accommodations use spe-
cific words or phrases, which §1636.3(d) pro-
hibits.

1636.3(e) Consideration of Mitigating Measures

32. There may be steps that an employee
can take to mitigate, or lessen, the effects of
a known limitation such as taking medica-
tion, getting extra rest, or using a reason-
able accommodation. Paragraph (e) of §1636.3
explains that the ameliorative, or positive,
effects of ‘“‘mitigating measures,” as that
term is defined in the ADA,35 shall not be
considered when determining whether the
employee has a limitation under the PWFA.
By contrast, the detrimental or non-amelio-
rative effects of mitigating measures, such
as negative side effects of medication, the
burden of following a particular treatment
regimen, and complications that arise from
surgery, may be considered when deter-
mining whether an employee has a limita-
tion under the PWFA.36 Both the positive
and negative effects of mitigating measures
may be considered when determining what
accommodation an employee may need.

33By contrast, normal weight gain during

pregnancy that necessitates a larger uniform
would be a ‘“‘limitation’ but not a ‘‘related
medical condition.”

3442 U.S.C. 2000gg(4); see also infra in the In-
terpretive Guidance in section 1636.7(a)(1)
under The PWFA and the ADA.

35See 42 U.S.C. 12102(4)(E).

36 See 29 CFR 1630.2(j)(1)(vi) and (j)(4)(ii); see
also 29 CFR part 1630, appendix,
1630.2(3)(1)(vi).
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1636.3(f) Qualified Employee

33. An employee must meet the definition
of ‘“‘qualified” in the PWFA in one of two
ways.37 Paragraph (f) of §1636.3 reiterates the
statutory language that ‘‘qualified em-
ployee’” means an employee who, with or
without reasonable accommodation, can per-
form the essential functions of the posi-
tion.38 Additionally, following the statute,
§1636.3(f) also states that an employee shall
be considered qualified if: (1) any inability to
perform an essential function(s) is for a tem-
porary period; (2) the essential function(s)
could be performed in the near future; and (3)
the inability to perform the essential func-
tion(s) can be reasonably accommodated.3?

34. For both definitions of qualified, the de-
termination of whether an employee with a
known Ilimitation is qualified should be
based on the capabilities of the employee at
the time of the relevant employment deci-
sion.40 The determination of qualified should
not be based on speculation that the em-
ployee may become unable in the future to
perform certain tasks, may cause increased
health insurance premiums or workers’ com-
pensation costs, or may require leave.4

1636.3(f)(1) Qualified Employee—With or
Without Reasonable Accommodation

35. The first way that an employee can be
“‘qualified” under 42 U.S.C. 2000gg(6) is if
they can perform the essential functions of
their job with or without reasonable accom-
modation, which is the same language as in
the ADA and is interpreted accordingly.
‘‘Reasonable” has the same meaning as
under the ADA on this topic—an accommo-
dation that ‘‘seems reasonable on its face,
i.e., ordinarily or in the run of cases,” ‘‘fea-
sible,” or ‘plausible.”’42 Many employees

37The PWFA does not address prerequisites
for a position. Whether an employee is quali-
fied for the position in question is deter-
mined based on whether the employee can
perform the essential functions of the posi-
tion, with or without a reasonable accommo-
dation, or based on the second part of the
PWFA’s definition of ‘‘qualified.” 42 U.S.C.
2000gg(6).

3842 U.S.C. 2000gg(6).

3942 U.S.C. 2000gg(6)(A)-(C).

40 See 29 CFR part 1630, appendix, 1630.2(m).

41 See 29 CFR part 1630, appendix, 1630.2(m).

2US Airways, Inc. v. Barnett, 535 U.S. 391,
401-02 (2002); see, e.g., Shapiro v. Twp. of Lake-
wood, 292 F.3d 356, 360 (3d Cir. 2002) (citing
the definition from Barnett); Osborne v. Bazx-
ter Healthcare Corp., 798 F.3d 1260, 1267 (10th
Cir. 2015) (citing the definition from Barnett);
EEOC v. United Airlines, Inc., 693 F.3d 760, 762
(Tth Cir. 2012) (citing the definition from
Barnett); see also Enforcement Guidance on
Reasonable Accommodation, supra note 12, at
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will meet this part of the PWFA definition of
qualified. For example, a pregnant cashier
who needs a stool to perform the job will be
qualified with the reasonable accommoda-
tion of a stool. A teacher recovering from
childbirth who needs additional bathroom
breaks will be qualified with a reasonable ac-
commodation that allows such breaks.

“Qualified” for the Reasonable
Accommodation of Leave

36. When determining whether an employee
who needs leave as a reasonable accommoda-
tion meets the definition of ‘‘qualified,” the
relevant inquiry is whether the employee
would be able to perform the essential func-
tions of the position, with or without reason-
able accommodation (or, if not, if the inabil-
ity to perform the essential function(s) is for
a temporary period, the essential function(s)
could be performed in the near future, and
the inability to perform the essential func-
tion(s) can be reasonably accommodated),
with the benefit of a period of leave (e.g.,
intermittent leave, part-time work, or a pe-
riod of leave or time off). Thus, an employee
who needs some form of leave to recover
from a known limitation related to preg-
nancy, childbirth, or related medical condi-
tions can readily meet the definition of
‘‘qualified’”” under the first part of the PWFA
definition because it is reasonable to con-
clude that once they return from the period
of leave (or during the time they are working
if it is intermittent leave), they will be able
to perform the essential functions of the job,
with or without additional reasonable ac-
commodations, or will be ‘“‘qualified” under
the second part of the PWFA definition.43

1636.3(f)(2) Qualified Employee—Temporary
Suspension of an Essential Function(s)

37. The PWFA provides that an employee
can meet the definition of ‘‘qualified” even if
they cannot perform one or more essential
functions of the position in question with or
without a reasonable accommodation, pro-
vided three conditions are met: (1) the in-
ability to perform an essential function(s) is
for a temporary period; (2) the essential
function(s) could be performed in the near
future; and (3) the inability to perform the

text accompanying nn.8-9 (citing the defini-

tion from Barnett).

43If the employee will not be able to per-
form all of the essential functions at the end
of the leave period, with or without accom-
modation, the employee may still be quali-
fied under the second part of the PWFA’s
definition of qualified employee. 42 U.S.C.
2000gg(6).
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essential function(s) can be reasonably ac-
commodated.

38. Based on the overall structure and
wording of the statute, the second part of the
definition of ‘‘qualified” is relevant only
when an employee cannot perform one or
more essential functions of the job in ques-
tion, even with a reasonable accommodation,
due to a known limitation under the PWFA.
It is not relevant in any other circumstance.
If the employee can perform the essential
functions of the position with or without a
reasonable accommodation, the first defini-
tion of ‘“‘qualified’ applies (i.e., able to do the
job with or without a reasonable accommo-
dation). For example, if a pregnant employee
requests additional restroom breaks, they
are qualified if they can perform the essen-
tial functions of the job with the reasonable
accommodation of additional restroom
breaks, and, if so, there is no need to reach
the second part of the definition of ‘‘quali-
fied,” i.e., to apply definitions of ‘‘tem-
porary’ or ‘‘in the near future,”’” or to deter-
mine whether the inability to perform an es-
sential function(s) can be reasonably accom-
modated (as no such inability exists).

39. By contrast, some examples of situa-
tions where the second part of the definition
of ‘‘qualified’” may be relevant include: (1) a
pregnant construction worker is told by
their health care provider to avoid lifting
more than 20 pounds during the second
through ninth months of pregnancy, an es-
sential function of the worker’s job requires
lifting more than 20 pounds, and there is not
a reasonable accommodation that will allow
the employee to perform that function with-
out lifting more than 20 pounds; and (2) a
pregnant police officer is unable because of
their pregnancy to perform patrol duties
during the third through ninth months of
pregnancy, patrol duties are an essential
function of the job, and there is not a reason-
able accommodation that will allow the em-
ployee to perform the patrol duties.

40. This definition is solely concerned with
determining whether an individual is
‘‘qualified.”” An employer may still defend
the failure to provide the reasonable accom-
modation based on undue hardship.

1636.3(f)(2)(i) Temporary

41. “Temporary’ means that the need to
suspend one or more essential functions is

4442 U.S.C. 2000gg(6); see H.R. Rep. No. 117-
27, pt. 1, at 27 (“‘[T]he temporary inability to
perform essential functions due to preg-
nancy, childbirth, or related medical condi-
tions does not render a worker ‘unqualified.’
. . . [Tlhere may be a need for a pregnant
worker to temporarily perform other tasks
or otherwise be excused from performing es-
sential functions before fully returning to
her position once she is able.”).

45 Temporary,

29 CFR Ch. XIV (7-1-24 Edition)

“lasting for a limited time,%® not permanent,
and may extend beyond ‘in the near fu-
ture.”” How long it may take before the es-
sential function(s) can be performed is fur-
ther limited by the definition of ‘‘in the near
future.”

1636.3(f)(2)(ii) In the Near Future

42. An employee can be qualified under the
exception in 42 U.S.C. 2000gg(6)(A)-(C) if they
could perform the essential function(s) ‘‘in
the near future.” In explaining the inclusion
of this additional definition of ‘‘qualified,”
the House Report analogized the suspension
of an essential function under the PWFA to
cases under the ADA regarding leave; ‘‘in the
near future’ is a term some courts have used
in the context of determining whether an
employee can perform the essential func-
tions of the job with a reasonable accommo-
dation of leave and, therefore, is qualified
under the ADA.4 These ADA leave cases pro-
vide some helpful guideposts to interpret
this term in the PWFA. Under the ADA,
courts have concluded that an employee who
needs indefinite leave (that is, leave for a pe-
riod of time that they cannot reasonably es-
timate under the circumstances) cannot per-
form essential job functions ‘‘in the near fu-
ture.” 47 Similarly, the Commission con-
cludes that a need under the PWFA to indefi-
nitely suspend an essential function(s) can-
not reasonably be considered to meet the

Merriam-Webster.com, https:/
www.merriam-webster.com/dictionary/temporary
(last visited Mar. 13, 2024) (defining ‘‘tem-
porary’ as ‘‘lasting for a limited time”’).
This definition is consistent with logic in the
House Report, which states that ‘‘the tem-
porary inability to perform essential func-
tions due to pregnancy, childbirth, or related
medical conditions does not render a worker
‘unqualified’”’ and cites to Robert v. Board of
County Commissioners of Brown County, 691
F.3d 1211, 1218 (10th Cir. 2012). See H.R. Rep.
No. 117-27, pt. 1, at 27, n.109.

46 H.R. Rep. No. 117-27, pt. 1, at 27-28. As ex-
plained infra, this definition of ‘‘qualified”’
at 42 U.S.C. 2000gg(6)(A)—(C) is not used to de-
termine ‘‘qualified”” for the purposes of leave
under the PWFA.

47 See, e.g., Herrmann v. Salt Lake City Corp.,
21 F.4th 666, 676-77 (10th Cir. 2021); Cisneros v.
Wilson, 226 F.3d 1113, 1129 (10th Cir. 2000),
overruled on other grounds by Bd. of Trs. of
Univ. of Ala. v. Garrett, 531 U.S. 356 (2001). The
Commission cites these ADA cases because
they use the term ‘‘in the near future” in a
related context (employees are ‘‘qualified”
for leave under the ADA because the leave
will allow them to return to work and per-
form essential functions ‘“‘in the near fu-
ture’’). The Commission emphasizes its posi-
tion, as discussed below, that under both the
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standard of an employee who could perform
the essential function(s) ‘‘in the near fu-
ture.’’ 48

43. Pregnancy is a temporary condition
with an ascertainable end date; the request
to temporarily suspend an essential func-
tion(s) due to a current pregnancy will never
be indefinite and will not be more than gen-
erally 40 weeks. Thus, for a current preg-
nancy, §1636.3(f) defines ‘‘in the near future”’
to mean generally 40 weeks from the start of
the temporary suspension of an essential
function(s). To define ‘‘in the near future’ as
less than generally 40 weeks—i.e., the dura-
tion of a full-term pregnancy—would run
counter to a central purpose of the PWFA of
keeping pregnant employees in the work-
force even when pregnancy, childbirth, or re-
lated medical conditions necessitate the rea-
sonable accommodation of temporarily sus-
pending the performance of one or more es-
sential functions of a job.4?

PWFA and the ADA, leave provided as an ac-
commodation does not constitute a suspen-
sion of an essential function. Thus, under the
PWFA, in determining whether an essential
function could be performed ‘‘in the near fu-
ture,” the period of time during which an
employee may be on leave is not included in
the assessment. Likewise, in determining
whether an individual is qualified for leave
as a reasonable accommodation under the
PWFA, the statutory term ‘‘in the near fu-
ture” is not relevant.

48 However, the Commission notes that the
employee’s inability to pinpoint the exact
date when they expect to be able to perform
the essential functions of the position, or
their ability to provide only an estimated
range of dates, does not make the temporary
suspension of the essential function(s) ‘‘in-
definite’” or mean that they cannot perform
the job’s essential functions ‘‘in the near fu-
ture.” The fact that an exact date is not nec-
essary is supported by the language in the
statute, which requires that the essential
function(s) ‘‘could” be performed in the near
future. 42 U.S.C. 2000gg(6)(B).

9 See H.R. Rep. No. 11727, pt. 1, at 5
(“When pregnant workers do not have access
to reasonable workplace accommodations,
they are often forced to choose between their
financial security and a healthy pregnancy.
Ensuring that pregnant workers have access
to reasonable accommodations will promote
the economic well-being of working mothers
and their families and promote healthy preg-
nancies.”); id. at 22 (‘““When pregnant work-
ers are not provided reasonable accommoda-
tions on the job, they are oftentimes forced
to choose between economic security and
their health or the health of their babies.”);
id. at 24 (‘“‘Ensuring pregnant workers have
reasonable accommodations helps ensure
that pregnant workers remain healthy and
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44. The Commission emphasizes that the
definition in §1636.3(f)(2)(ii) does not mean
that the essential function(s) always must be
suspended for 40 weeks, or that if an em-
ployee seeks the temporary suspension of an
essential function(s) for 40 weeks the em-
ployer must automatically grant it. The ac-
tual length of the temporary suspension of
the essential function(s) will depend upon
what the employee requires, and the covered
entity always has available the defense that
it would create an undue hardship. However,
the mere fact that the temporary suspension
of one or more essential functions is needed
for any time period up to and including gen-
erally 40 weeks for a pregnant employee will
not, on its own, render an employee unquali-
fied under the PWFA.

45. For conditions other than a current
pregnancy, the Commission is not setting a
specific length of time for ‘‘in the near fu-
ture” because, unlike a current pregnancy,
there is not a consistent measure of how
long these diverse conditions can generally
last, and thus, what ‘“‘in the near future”
might mean in different instances.

46. The Commission notes that beyond an
agreement that an indefinite amount of time
does not meet the standard of ‘“‘in the near
future,” how long a period of leave may be
under the ADA and still be a reasonable ac-
commodation (thus, allowing the individual
to remain qualified) varies.’® The Commis-
sion believes, however, that depending on the

earn an income when they need it the
most.”); id. at 33 (‘““The PWFA is about en-
suring that pregnant workers can stay safe
and healthy on the job by being provided rea-
sonable accommodations for pregnancy,
childbirth, or related medical conditions

. . . The PWFA is one crucial step needed
to reduce the disparities pregnant workers
face by ensuring that pregnant women, and
especially pregnant women of color, can re-
main safe and healthy at work.”).

50 See, e.g., Robert, 691 F.3d at 1218 (citing a
case in which a 6-month leave request was
too long to be a reasonable accommodation
but declining to address whether, in the in-
stant case, a further exemption following the
6-month temporary accommodation at issue
would exceed “‘reasonable durational
bounds’’) (citing Epps v. City of Pine Lawn,
3563 F.3d 588, 593 (8th Cir. 2003)); see also
Blanchet v. Charter Commc’ns, LLC, 27 F.4th
1221, 1225-26, 1230-31 (6th Cir. 2022) (deter-
mining that a pregnant employee who devel-
oped postpartum depression and requested a
5-month leave after her initial return date,
and was fired after requesting an additional
60 days of leave could still be ‘‘qualified,” as
additional leave could have been a reason-
able accommodation); Cleveland v. Fed. Ex-
press Corp., 83 F. App’x 74, 76-81 (6th Cir. 2003)

Continued
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facts of a case, leave cases that allow for a
longer period are more relevant to the deter-
mination of “in the near future’” under the
PWFA for three reasons. First, what con-
stitutes ‘“‘in the near future’” may differ de-
pending on factors, including but not limited
to, the known limitation and the employee’s
position. For example, an employee whose
essential job functions require lifting only
during the summer months would remain
qualified even if unable to lift during a 7-
month period over the fall, winter, and
spring months because the employee could
perform the essential function ‘‘in the near
future” (in this case, as soon as the em-
ployee was required to perform that func-
tion). Second, the determination of whether
the employee could resume the essential
functions of their position in the near future
is only one step in the definition of qualified;
standing alone, it does not require the em-
ployer to provide an accommodation. If the
temporary suspension cannot be reasonably
accommodated, or if the temporary suspen-
sion causes an undue hardship, the employer

(declining ‘“‘to adopt a bright-line rule defin-
ing a maximum duration of leave that can
constitute a reasonable accommodation”
and determining that a 6-month medical
leave for a pregnant employee with systemic
lupus could be a reasonable accommodation);
Garcia-Ayala v. Lederle Parenterals, Inc., 212
F.3d 638, 641-42, 646-49 (1st Cir. 2000) (revers-
ing the district court’s finding that a sec-
retary was not a ‘‘qualified individual”
under the ADA because additional months of
unpaid leave could be a reasonable accommo-
dation, even though she had already taken
over year of medical leave for breast cancer
treatment, and rejecting per se rules as to
when additional medical leave is unreason-
able); Nunes v. Wal-Mart Stores, Inc., 164 F.3d
1243, 1245-1247 (9th Cir. 1999) (opining that,
because extending leave to 9 months to treat
a fainting disorder could be a reasonable ac-
commodation, an employee’s inability to
work during that period of leave did not
automatically render her unqualified);
Cayetano v. Fed. Express Corp., No. 1:19-CV-
10619, 2022 WL 2467735, at *1-*2, *4-*7
(S.D.N.Y. July 6, 2022) (determining that an
employee who underwent shoulder surgery
could be ‘‘qualified’” because 6 months of
leave is not per se unreasonable as a matter
of law); Durrant v. Chemical/Chase Bank/Man-
hattan Bank, N.A., 81 F. Supp. 2d 518, 519, 521-
22 (S.D.N.Y. 2000) (concluding that an em-
ployee who was on leave for nearly 1 year
due to a leg injury and extended her leave to
treat a psychiatric condition could be
‘‘qualified”” under the ADA with the accom-
modation of additional leave of reasonable
duration).

29 CFR Ch. XIV (7-1-24 Edition)

is not required to provide it.5! Third, as de-
tailed in the notice of proposed rulemaking
(NPRM), especially in the first year after
giving birth, employees may experience seri-
ous health issues related to their pregnancy
that may prevent them from performing the
essential functions of their positions.52 Ac-
commodating these situations and allowing
employees to stay employed are among the
key purposes of the PWFA.

47. Further, the Commission recognizes
that employees may need an essential func-
tion(s) temporarily suspended because of a
current pregnancy; take leave to recover
from childbirth; and, upon returning to
work, need the same essential function(s) or
a different one temporarily suspended due to
the same or a different physical or mental
condition related to, affected by, or arising
out of pregnancy, childbirth, or related med-
ical conditions. In keeping with the require-
ment that the determination of whether an
individual is qualified under the PWFA
should be made at the time of the employ-
ment decision,53 the determination of “‘in the
near future’” should be made when the em-
ployee asks for each accommodation that re-
quires the suspension of one or more essen-
tial functions. Thus, an employee who is 3
months pregnant and who is seeking an ac-
commodation of the temporary suspension of
an essential function(s) due to a limitation
related to pregnancy will meet the definition
of ‘“‘in the near future’ because the inability
to perform the essential function(s) will end
in less than 40 weeks. When the employee re-
turns to work from leave after childbirth, if
the employee needs an essential function
temporarily suspended for a reason related
to pregnancy, childbirth, or related medical

51The Commission is aware of and dis-

agrees with ADA cases that held, for exam-
ple, that 2 to 3 months of leave following a
12-week FMLA period was presumptively un-
reasonable as an accommodation. See, e.g.,
Severson v. Heartland Woodcraft, Inc., 872 F.3d
476, 481 (7th Cir. 2017). In any event, such
cases have no bearing on the determination
of ““in the near future’ under the definition
of ‘‘qualified” for the PWFA because this
definition expressly contemplates tempo-
rarily suspending one or more essential func-
tions.

5288 FR 54724-25; see, e.g., Susanna Trost et
al., U.S. Dep’t of Health & Hum. Servs., Ctrs.
for Disease Control & Prevention, Pregnancy-
Related Deaths: Data from Maternal Movtality
Review Committees in 36 U.S. States, 2017-2019
(2022), https://www.cde.gov/reproductivehealth/
maternal-mortality/erase-mm/data-mmrc.himl
(stating that 53% of pregnancy-related
deaths occurred from one week to one year
after delivery, and 30% occurred one- and
one-half months to one year postpartum).

53 See 29 CFR part 1630, appendix, 1630.2(m).
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conditions, there should be a new determina-
tion made as to whether the employee is
qualified under §1636.3(f)(2). In other words,
there is a new calculation of ‘‘in the near fu-
ture” with the new employment decision
that involves the temporary suspension of an
essential function(s).5¢

48. Determining ‘‘in the near future’ in the
definition of ‘‘qualified”” when the employ-
ment decision is made is necessary because
it would often be difficult, if not impossible,
for a pregnant employee to predict what
their limitations (if any) will be when re-
turning to work after pregnancy. While preg-
nant, they may not know whether and, if so,
for how long, they will have a known limita-
tion or need an accommodation. They also
may not know whether an accommodation
after returning to work will require the tem-
porary suspension of an essential function(s),
and, if so, for how long. All of these ques-
tions may be relevant under the PWFA’s sec-
ond definition of ‘‘qualified.”

49. Leave as a reasonable accommodation
(e.g., for recovery from pregnancy, child-
birth, or related medical conditions or any
other purpose) does not count as time when
an essential function(s) is suspended and,
thus, is not relevant for the second part of
the definition of ‘‘qualified” (§1636.3(£)(2)). If
an individual needs leave as a reasonable ac-
commodation under the PWFA or, indeed,
any reasonable accommodation other than
the temporary suspension of an essential
function(s), only the first part of the defini-
tion of ‘“‘qualified” is relevant (§1636.3(f)(1)).
In the case of leave, the question would be
whether the employee, after returning from
the requested period of leave, would be able
to perform the essential functions of the po-
sition with or without reasonable accommo-
dation (or, if not, if the inability to perform
the essential function(s) is for a temporary
period, the essential function(s) could be per-
formed in the near future, and the inability
to perform the essential function(s) can be
reasonably accommodated). Furthermore,
for some employees, leave to recover from
childbirth will not require a reasonable ac-
commodation because they have a right to
leave under Federal, State, or local law or
under an employer’s policy.5®

5¢There is a new calculation regardless of
whether the employee seeks to temporarily
suspend the same essential function that was
suspended during pregnancy or a different
one.

55 For additional information on how leave
should be addressed under the PWFA, see
infra in the Interpretive Guidance in section
1636.3(h) under Particular Matters Regarding
Leave as a Reasonable Accommodation.
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1636.3(f)(2)(iii) Can Be Reasonably
Accommodated

50. The second part of the PWFA’s defini-
tion of ‘“‘qualified” further requires that the
suspension ‘‘can be reasonably accommo-
dated.”” 56 For some positions, this may mean
that one or more essential functions are
temporarily suspended, with or without as-
signing the essential function(s) to someone
else, and the employee continues to perform
the remaining functions of the job. For other
positions, some of the essential function(s)
may be temporarily suspended, with or with-
out assigning the essential function(s) to
someone else, and the employee may be
given other tasks to replace them. In other
situations, one or more essential functions
may be temporarily suspended, with or with-
out giving the essential function(s) to some-
one else, and the employee may perform the
functions of a different job to which the em-
ployer temporarily transfers or moves them,
or the employee may participate in the em-
ployer’s light or modified duty program.5?

51. Examples Regarding §1636.3(f)(2):

Example #1/Definition of ‘‘Qualified’”’: One
month into pregnancy, Akira, an employee
in a paint manufacturing plant, is told by
her health care provider that she should
avoid certain chemicals for the remainder of
the pregnancy. One of several essential func-
tions of the job involves regular exposure to
these chemicals. Akira talks to her super-
visor, explains her limitation, and asks that
she be allowed to continue to perform her
other tasks that do not require exposure to
the chemicals.

1. Known limitation and request for accom-
modation: Akira’s need to avoid exposure to
chemicals is a physical or mental condition
related to, affected by, or arising out preg-
nancy, childbirth, or related medical condi-
tions; Akira needs an adjustment or change
at work due to the limitation; and Akira has
communicated this information to her em-
ployer.

2. Qualified: If modifications that would
allow Akira to continue to perform the es-
sential functions of her position (such as en-
closing the chemicals, providing a local ex-
haust vent, or providing additional personal
protective gear) are not effective or cause an
undue hardship, Akira can still be qualified

5642 U.S.C. 2000gg(6)(C).

57See H.R. Rep. No. 117-27, pt. 1, at 27
(“‘[TThe temporary inability to perform es-
sential functions due to pregnancy, child-
birth, or related medical conditions does not
render a worker ‘unqualified.” . . . [T]here
may be a need for a pregnant worker to tem-
porarily perform other tasks or otherwise be
excused from performing essential functions
before fully returning to her position once
she is able.”).
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under the definition that allows for a tem-
porary suspension of an essential function(s).

a. Akira’s inability to perform the essen-
tial function(s) is temporary.

b. Akira can perform the essential func-
tion(s) of her job in the near future because
she is pregnant and needs an essential func-
tion(s) suspended for less than 40 weeks.

c. Akira’s inability to perform the essen-
tial function(s) may be reasonably accommo-
dated. The employer can suspend the essen-
tial function(s) that requires her to work
with the chemicals, while allowing her to do
the remainder of her job.

Example #2/Definition of ‘‘Qualified”’: Two
months into a pregnancy, Lydia, a delivery
driver, is told by her health care provider
that she should adhere to clinical guidelines
for lifting during pregnancy, which means
she should not continue to lift 30-40 pounds,
which she routinely did at work when mov-
ing packages as part of the job. She discusses
the limitation with her employer. The em-
ployer is unable to provide Lydia with assist-
ance in lifting packages, and Lydia requests
placement in the employer’s light duty pro-
gram, which is used for drivers who have on-
the-job injuries.

1. Known limitation and request for accom-
modation: Lydia’s lifting restriction is a
physical or mental condition related to, af-
fected by, or arising out of pregnancy, child-
birth, or related medical conditions; she
needs an adjustment or change at work due
to the limitation; and she has communicated
this information to the employer.

2. Qualified: Lydia needs the temporary
suspension of an essential function(s).

a. Lydia’s inability to perform the essen-
tial function(s) is temporary.

b. Lydia can perform the essential func-
tion(s) of her job in the near future because
Lydia is pregnant and needs an essential
function(s) suspended for less than 40 weeks.

c. Lydia’s need to temporarily suspend an
essential function(s) of her job may be rea-
sonably accommodated through the existing
light duty program.

Example #3/Definition of ‘‘Qualified’’: Olga’s
position as a carpenter involves lifting heavy
wood that weighs more than 20 pounds. Upon
returning to work after giving birth, Olga
tells her supervisor that she has a lifting re-
striction of 10 pounds due to her cesarean de-
livery. The restriction is for 8 weeks. The
employer does not have an established light
duty program but does have other design or
administrative duties that Olga can perform.

1. Known limitation and request for accom-
modation: Olga’s lifting restriction is a phys-
ical or mental condition related to, affected
by, or arising out of pregnancy, childbirth,
or related medical conditions; she needs an
adjustment or change at work due to the
limitation; and she has communicated this
information to the employer.

29 CFR Ch. XIV (7-1-24 Edition)

2. Qualified: Olga needs the temporary sus-
pension of an essential function(s).

a. Olga’s inability to perform the essential
function(s) is temporary.

b. Olga can perform the essential func-
tion(s) of her job in the near future because
she needs the essential function(s) suspended
for 8 weeks.58

c. Olga’s need to temporarily suspend an
essential function(s) of her job may be rea-
sonably accommodated by temporarily sus-
pending the essential function(s) and tempo-
rarily assigning Olga to design or adminis-
trative duties.

Example #4/Definition of ‘“‘Qualified’’: One of
the essential functions of Elena’s position as
a park ranger involves patrolling the park.
Park rangers also answer questions for
guests, sell merchandise, and explain arti-
facts and maps. Due to her postpartum de-
pression, Elena is experiencing an inability
to sleep, severe anxiety, and fatigue. Her
anti-depressant medication also is causing
dizziness and blurred vision, which make it
difficult to drive. Elena seeks the temporary
suspension of the essential function of pa-
trolling the park for 12 weeks.

1. Known limitation and request for accom-
modation: Elena’s inability to sleep, anxiety,
fatigue, dizziness, and blurred vision are
physical or mental conditions related to, af-
fected by, or arising out of pregnancy, child-
birth, or related medical conditions; she
needs an adjustment or change at work due
to the limitation; and she has communicated
this information to the employer.

2. Qualified: Elena needs the temporary
suspension of an essential function(s).

a. Elena’s inability to perform the essen-
tial function(s) is temporary.

b. Elena can perform the essential func-
tion(s) of her job in the near future because
she needs an essential function(s) suspended
for 12 weeks.5

58See Cehrs v. Ne. Ohio Alzheimer’s Rsch.

Ctr., 155 F.3d 775, 781-783 (6th Cir. 1998) (deter-
mining that an employee suffering from se-
vere psoriasis who was on an 8-week leave of
absence and requested an additional 1-month
leave could be ‘‘otherwise qualified” under
the ADA).

59 See Criado v. IBM Corp., 145 F.3d 437, 443-
43 (1st Cir. 1998) (concluding that an em-
ployee with severe anxiety and depression
who was on leave for approximately 6 weeks
and requested an extension of temporary
leave was ‘‘qualified” under the ADA);
Durrant, 81 F. Supp. 2d at 519, 521-22 (con-
cluding that an employee who was on leave
for nearly 11 months due to a leg injury and
extended her leave to treat a psychiatric
condition could be ‘‘qualified”” under the
ADA); Powers v. Polygram Holding, 40 F. Supp.
2d 195, 199 (S.D.N.Y. 1999) (determining that
an employee experiencing bipolar disorder
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c. Elena’s need to temporarily suspend an
essential function(s) of her job may be rea-
sonably accommodated by temporarily sus-
pending the essential function(s) and tempo-
rarily assigning Elena to duties such as an-
swering questions and selling merchandise at
the visitor’s center.

Example #5/Definition of “Qualified’’:
Tamara’s position at a retail establishment
involves working as a cashier and folding
and putting away clothing. In her final tri-
mester of pregnancy, Tamara develops car-
pal tunnel syndrome that makes gripping ob-
jects and buttoning clothing difficult. Ta-
mara seeks the temporary suspension of the
essential functions of folding and putting
away clothing. The employer provides the
accommodation and temporarily assigns Ta-
mara to greeting and assisting customers,
tasks that cashiers are normally assigned to
on a rotating basis. When she returns to
work after she gives birth, Tamara continues
to experience carpal tunnel symptoms, which
her doctor believes will cease in approxi-
mately 16 weeks.

1. Known limitation and request for accom-
modation: Tamara’s inability to grip objects
and button clothing are physical or mental
conditions related to, affected by, or arising
out of pregnancy, childbirth, or related med-
ical conditions; she needs an adjustment or
change at work due to the limitation; and
she has communicated this information to
the employer.

2. Qualified: Tamara needs the temporary
suspension of an essential function(s).

a. Tamara’s inability to perform the essen-
tial function(s) is temporary.

b. Tamara can perform the essential func-
tions of her job in the near future because
she needs an essential function(s) suspended
for 16 weeks.60

c. Tamara’s need to temporarily suspend
an essential function(s) of her job may be
reasonably accommodated by temporarily
suspending the essential function(s) and tem-
porarily assigning Tamara to duties such as
greeting and assisting customers.

1636.3(g) Essential Functions

52. Section 1636.3(g) adopts the Commis-
sion’s definition of ‘‘essential functions”
contained in the regulation implementing
the ADA.61 Thus, in determining whether

who requested a total of 17 weeks of leave
could be ‘“‘qualified”” under the ADA).

60 See Rascon v. U.S. W. Comme’ns, Inc., 143
F.3d 1324, 1333 (10th Cir. 1998) (agreeing that
an employee diagnosed with post-traumatic
stress disorder who requested a 4-month
leave for a treatment program was a ‘‘quali-
fied”” individual under the ADA), abrogated
on other grounds by New Hampshire v. Maine,
532 U.S. 742 (2001).

61 See 29 CFR 1630.2(n).
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something is an essential function, the first
consideration is whether employees in the
position actually are required to perform the
function. This consideration will generally
include one or more of the factors listed in
§1636.3(g)(1), although this list is non-exhaus-
tive. Relevant evidence as to whether a par-
ticular function is essential includes, but is
not limited to, information from the em-
ployer (such as the position description) and
information from incumbents (including the
employee requesting the accommodation)
about what they actually do on the job.62
This includes whether employees in the posi-
tion actually will be required to perform the
function during the time for which an ac-
commodation is expected to be needed. The
list of factors in §1636.3(g2)(2) is not exhaus-
tive, and other relevant evidence also may be
presented. No single factor is dispositive, and
greater weight will not be granted to the
types of evidence included on the list than to
the types of evidence not listed.s3

1636.3(h) Reasonable Accommodation—
Generally

1636.3(h)(1) Definition of Reasonable
Accommodation

53. The statute at 42 U.S.C. 2000gg(7) states
that the term ‘‘reasonable accommodation”
has the meaning given to it in section 101 of
the ADA®64 and shall be construed as it is
construed under the ADA and the Commis-
sion’s regulation implementing the PWFA.
Thus, under the PWFA, as under the ADA,
the obligation to make reasonable accommo-
dation is a form of non-discrimination and is
therefore best understood as a means by
which barriers to the equal employment op-
portunity are removed or alleviated.t5 A
modification or adjustment is reasonable if
it ‘‘seems reasonable on its face, i.e., ordi-
narily or in the run of cases’; this means it
is “‘reasonable” if it appears to be ‘‘feasible”
or ‘plausible.”’66 An accommodation also
must be effective in meeting the qualified
employee’s needs, meaning it removes a
work-related barrier and provides the em-
ployee with equal employment oppor-
tunity.6?

62 See 29 CFR 1630.2(n); 29 CFR part 1630, ap-
pendix, 1630.2(n).

63 See 29 CFR part 1630, appendix, 1630.2(n).

64 See 42 U.S.C. 12111(9).

65 See 29 CFR part 1630, appendix 1630.9.

66 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at General
Principles (quoting Barnett, 535 U.S. at 403-
06).

67See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at General
Principles & Question 9; 29 CFR part 1630, ap-
pendix, 1630.9.
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54. Under the PWFA, ‘‘reasonable accom-
modation” has the same definition as under
the ADA, with the exceptions noted in items
(1) through (3) of this paragraph.68 Therefore,
like the ADA, reasonable accommodation
under the PWFA includes: (1) modifications
or adjustments to the job application process
that enable a qualified applicant with a
known limitation to be considered for the
position; (2) modifications or adjustments to
the work environment, or to the manner or
circumstances under which the position is
preformed to allow a qualified employee with
a known limitation to perform the essential
functions of the job; and (3) modifications or
adjustments that enable an employee with a
known limitation to enjoy equal benefits and
privileges of employment as are enjoyed by
its other similarly situated employees with-
out known limitations.69

68 See 42 U.S.C. 2000gg(7).

69See 29 CFR 1630.2(0)(1)(1) through (iii).
The requirement for employers to provide
reasonable accommodations when requested
that provide for equal benefits and privileges
encompasses the requirement that an accom-
modation should provide the individual with
an equal employment opportunity. 29 CFR
part 1630, appendix, 1630.9. This requirement
stems from the ADA’s prohibition on dis-
crimination in “‘terms, conditions, and privi-
leges of employment.” 42 U.S.C. 12112(a). The
PWFA prohibits adverse action in the terms,
conditions, or privileges of employment
against a qualified employee for using or re-
questing an accommodation and Title VII—
which applies to employees affected by preg-
nancy, childbirth, or related medical condi-
tions—prohibits discrimination in the terms,
conditions, or privileges of employment. See
42 U.S.C. 2000e-2(a)(1). Based on the text of
the PWFA, Title VII, and the requirement
under the PWFA that reasonable accommo-
dation has the same definition as in the
ADA, the same requirement applies. Thus, a
reasonable accommodation under the PWFA
includes a change to allow employees af-
fected by pregnancy, childbirth, or related
medical conditions nondiscrimination in the
terms, conditions, or privileges of employ-
ment or, in shorthand, to enjoy equal bene-
fits and privileges. See also EEOC, Compliance
Manual Section 613 Terms, Conditions, and
Privileges of Employment, 613.1(a) (1982) [here-
inafter Compliance Manual on Terms, Condi-
tions, and Privileges of Employment], https:/
www.eeoc.gov/laws/guidance/cm-613-terms-con-
ditions-and-privileges-employment (providing
that ‘‘terms, conditions, and privileges of
employment’’ are ‘‘to be read in the broadest
possible terms” and ‘“‘a distinction is rarely
made between terms of employment, condi-
tions of employment, or privileges of em-
ployment’’).

29 CFR Ch. XIV (7-1-24 Edition)

55. Because the PWFA also provides for
reasonable accommodations when a qualified
employee temporarily cannot perform one or
more essential functions of a position but
can meet the requirements of 42 U.S.C.
2000gg(6)(A)-(C), reasonable accommodations
under the PWFA also include modifications
or adjustments that allow a qualified em-
ployee with a known limitation to tempo-
rarily suspend one or more essential func-
tions of the position. This can be either
through the essential function(s) being sus-
pended or through the essential function(s)
being suspended and the employee doing
other work as set out in §1636.3(f)(2)(iii).

1636.3(h)(2) How To Request a Reasonable
Accommodation

56. To request a reasonable accommoda-
tion, the employee (or the employee’s rep-
resentative) must communicate to the em-
ployer that they need an adjustment or
change at work due to their known limita-
tion (a physical or mental condition related
to, affected by, or arising out of pregnancy,
childbirth, or related medical conditions).
Section 1636.3(d) applies to communications
to request a reasonable accommodation. An
employee may use plain language and need
not mention the PWFA. An employee does
not have to use the phrases ‘‘reasonable ac-
commodation,” ‘“limitation,” ‘‘known limi-
tation,” ‘‘qualified,” or ‘‘essential function’’;
use any medical terminology; provide a spe-
cific medical condition; use any other spe-
cific words or phrases; or put the explanation
of the need for accommodation in the form of
a request.

57. In these examples, the employee is com-
municating both their limitation and that
they need an adjustment or change at work
due to the limitation. The Commission ex-
pects that in the vast majority of cases these
two communications will happen at the same
time. All of these are examples of requests
for reasonable accommodations under the
PWFA.

Example #6: A pregnant employee tells her
supervisor, ‘“‘I’m having trouble getting to
work at my scheduled starting time because
of morning sickness.”

Example #7: An employee who gave birth 3
months ago tells the person who assigns her
work at the employment agency, ‘I need an
hour off once a week for treatments to help
with my back problem that started during
my pregnancy.’’

Example #8: An employee tells a human re-
sources specialist that they are worried
about continuing to lift heavy boxes because
they are concerned that it will harm their
pregnancy.

Example #9: At the employee’s request, an
employee’s spouse requests light duty for the
employee because the employee has a lifting
restriction related to pregnancy; the employ-
ee’s spouse uses the employer’s established
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process for requesting a reasonable accom-
modation.

Example #10: An employee tells a manager
of her need for more frequent bathroom
breaks, explains that the breaks are needed
because the employee is pregnant, but does
not complete the employer’s online form for
requesting an accommodation.

Example #11: An employee tells a super-
visor that she needs time off to recover from
childbirth.

Alleviating Increased Pain or Risk to Health
Due to the Known Limitation

58. One reason an employee may seek a
reasonable accommodation is to alleviate in-
creased pain or risk to health that is attrib-
utable to the physical or mental condition
related to, affected by, or arising out of preg-
nancy, childbirth, or related medical condi-
tions that has been communicated to the
employer (the known limitation).”® When
dealing with requests for accommodation
concerning the alleviation of increased pain
or risk to health associated with a known
limitation, the goal is to provide an accom-
modation that allows the qualified employee
to alleviate the identified pain or risk to
health.

59. Examples Regarding Alleviating Pain
or Risk to Health Due to the Known Limita-
tion:

Example #I12/Alleviating Pain or Risk to
Health: Celia is a factory worker whose job
requires her to regularly move boxes that
weigh 50 pounds. Prior to her pregnancy,
Celia occasionally felt pain in her knee when
she walked for extended periods of time.
When Celia returns to work after giving
birth, which was by cesarean section, Celia
requests that she limit tasks to those that
do not require moving boxes of more than 30
pounds for 3 months because heavier lifting
could increase the risk to her health and her
continued recovery from childbirth. Under
the PWFA, the employer is required to pro-
vide the requested accommodation (or an-
other reasonable accommodation) absent
undue hardship. However, under the PWFA,
the employer would not be required to pro-
vide an accommodation for Celia’s knee pain
unless it was related to, affected by, or aris-
ing out of pregnancy, childbirth, or related
medical conditions. The employer also may
have accommodation responsibilities regard-
ing Celia’s knee pain and lifting restrictions
under the ADA.

70 Depending on the facts of the case, the
accommodation sought will allow an appli-
cant to apply for the position, or an em-
ployee to perform the essential functions of
the job, to enjoy equal benefits and privi-
leges of employment, or to temporarily sus-
pend an essential function(s) of the job.
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Example #13/Alleviating Pain or Risk to
Health: Emily is a candidate for a police offi-
cer position. The application process takes
place over several months and has multiple
steps, one of which is a physical agility test.
By the time it is Emily’s turn to take the
test, she is 7 months pregnant. To avoid risk
to her health and the health of her preg-
nancy, Emily asks that the test be postponed
and that her application be kept active so
that once she has recovered from childbirth,
she can resume the application process and
not have to re-apply. Under the PWFA, the
employer is required to provide the re-
quested accommodation (or another reason-
able accommodation) absent undue hardship.

Example #I14/Alleviating Pain or Risk to
Health: Jackie’s position at a fabrication
plant involves working with certain chemi-
cals, which Jackie thinks is the reason she
has a nagging cough and chapped skin on her
hands. For the one year when she is nursing,
Jackie seeks the accommodation of a tem-
porary suspension of an essential function—
working with the chemicals—because of the
risk that the chemicals will contaminate the
milk she produces. The employer provides
the accommodation. After Jackie stops nurs-
ing, she no longer has any known limita-
tions. Thus, under the PWFA, she can be as-
signed to work with the chemicals again
even if she would prefer not to do that work,
because the PWFA requires an employer to
provide an accommodation only if it is need-
ed due to a physical or mental condition re-
lated to, affected by, or arising out of preg-
nancy, childbirth, or related medical condi-
tions. Jackie’s employer may have accom-
modation responsibilities under the ADA.

Example #15/Alleviating Pain or Risk to
Health: Margaret is a retail worker who is
pregnant. Because of her pregnancy, Mar-
garet feels pain in her back and legs when
she has to move stacks of clothing from one
area to the other, one of the essential func-
tions of her position. She can still manage to
move the clothes, but, because of the pain,
she requests a cart to use when she is moving
the garments. Under the PWFA, the em-
ployer is required to provide the requested
accommodation (or another reasonable ac-
commodation) absent undue hardship.

Example #16/Alleviating Pain or Risk to
Health: Lourdes is pregnant and works out-
doors as a farmworker. The conditions where
she works expose her to certain chemicals
and the conditions can be slippery. Because
of her pregnancy, Lourdes has a problem
with her balance and is more likely to slip
and fall, and she needs to avoid exposure to
the chemicals that she is normally exposed
to at work. She seeks the accommodation of
working indoors, which will allow her to
avoid the conditions that could lead her to
slip and fall and will allow her to avoid expo-
sure to the chemicals. There is indoor work,
which Lourdes is occasionally assigned to
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perform, available at the farm, as well as
work that does not involve chemicals. Under
the PWFA, the employer is required to pro-
vide the requested accommodation (or an-
other reasonable accommodation) absent
undue hardship.

Example #17/Alleviating Pain or Risk to
Health: Avery works as an administrative as-
sistant and is pregnant. Avery normally
works in the office and commutes by driving
and public transportation. Due to pregnancy,
Avery is experiencing sciatica; commuting is
painful because it requires Avery to sit and
stand in one position for an extended period
of time. Avery seeks the accommodation of
teleworking or changing the start and end
time of the workday in order to commute
during less crowded times and reduce the
commute time and thereby reduce the pain.
Under the PWFA, the employer is required
to provide the requested accommodation (or
another reasonable accommodation) absent
undue hardship.

Example #18/Alleviating Pain or Risk to
Health: Arya is pregnant and works in a
warehouse. When it is hot outside, the tem-
perature in the warehouse increases to a
level that creates a risk to Arya and her
pregnancy.” Arya seeks an accommodation
of a portable cooling device to reduce the
risk to her health and the health of her preg-
nancy because of the heat in her workplace.
Under the PWFA, the employer is required
to provide the requested accommodation (or
another reasonable accommodation) absent
undue hardship.

Example #19/Alleviating Pain or Risk to
Health: Talia is a nurse and is pregnant. The
community where she lives is experiencing a
surge in cases of a contagious respiratory
viral disease that has been shown to increase
the risk of negative outcomes for pregnancy.
To reduce her risk and the risk to her preg-
nancy, Talia requests additional protective
gear and to not be assigned to patients ex-
hibiting symptoms of this virus. Under the
PWFA, the employer is required to provide
the requested accommodation (or another
reasonable accommodation) absent undue
hardship.

Particular Matters Regarding Leave as a
Reasonable Accommodation

60. Under the PWFA, leave may be a rea-
sonable accommodation.” If an employee re-
quests leave as an accommodation or if there

717U.S. Dep’t of Health & Hum. Servs., Ctrs.
for Disease Control & Prevention, Heat and
Pregnant Women (Aug. 25, 2022), https:/
www.cdc.gov/disasters/extremeheat/
heat and pregnant women.html.

72H.R. Rep. No. 117-27, pt. 1, at 29 (noting
that ‘‘leave is one possible accommodation
under the PWFA, including time off to re-
cover from delivery’’).

29 CFR Ch. XIV (7-1-24 Edition)

is no other reasonable accommodation that
does not cause an undue hardship, the cov-
ered entity should evaluate whether to offer
leave as a reasonable accommodation under
the PWFA. This is the case even if the cov-
ered entity does not offer leave as an em-
ployee benefit,” the employee is not eligible
for leave under the employer’s leave policy,
or the employee has exhausted the leave the
covered entity provides as a benefit (includ-
ing leave exhausted under a workers’ com-
pensation program, the FMLA, or similar
State or local laws).™

61. The Commission recognizes that there
may be situations where an employer pro-
vides a reasonable accommodation to a
qualified pregnant employee (e.g., a stool,
additional breaks, or temporary suspension
of one or more essential functions) under the
PWFA, and then the employee requests leave
as a reasonable accommodation (e.g., to re-
cover from childbirth). In these situations,
the covered entity should consider the re-
quest for the reasonable accommodation of
leave to recover from childbirth in the same
manner that it would any other request for
leave as a reasonable accommodation. This
requires first considering whether the em-
ployee will be able to perform the essential
functions of the position with or without a
reasonable accommodation after the period
of leave, or, if not, whether, after the period

3 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at text pre-
ceding Question 17 (explaining that if an em-
ployee with a disability needs 15 days of
leave and an employer only provides 10 days
of paid leave, the employer should allow the
employee to use 10 days of paid leave and 5
days of unpaid leave). The Commission has
stated in a technical assistance document re-
garding leave and the ADA that an employer
should consider providing unpaid leave to an
employee with a disability as a reasonable
accommodation even when the employer
does not offer leave as an employee benefit.
See EEOC, Employer-Provided Leave and the
Americans with Disabilities Act, at text above
Example 4 (2016) [hereinafter Technical Assist-
ance on Employer-Provided Leave], https:/
www.eeoc.gov/laws/guidance/employer-provided-
leave-and-americans-disabilities-act.

7 See supra note 73. If an employee has a
right to leave under the FMLA, an employer
policy, or a State or local law, the employee
is entitled to leave regardless of whether
they request leave as a reasonable accommo-
dation. An employee who needs leave beyond
what they are entitled to under those laws or
policies may request a reasonable accommo-
dation.
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of leave, the employee will meet the defini-
tion of “‘qualified’” under §1636.3(f)(2).7®

62. A qualified employee with a known lim-
itation who is granted leave as a reasonable
accommodation under the PWFA is entitled
to return to their same position unless the
employer demonstrates that holding open
the position would impose an undue hard-
ship.”® When the employee is ready to return
to work, the employer must allow the indi-
vidual to return to the same position (as-
suming that there was no undue hardship in
holding it open) if the employee is still
qualified (i.e., the employee can perform the
essential functions of the position with or
without reasonable accommodation under
§1636.3(f)(1) or if the employee meets the def-
inition of ‘“‘qualified’” under §1636.3(f)(2)).77

63. Under the PWFA, an employer does not
have to provide a reasonable accommodation
if it causes an undue hardship—a significant
difficulty or expense. Thus, if an employer
can demonstrate that the impact of the leave
requested as a reasonable accommodation
poses an undue hardship under the factors
set out in §1636.3(j)(2)—for example, because
of the impact of its length, frequency, or un-
predictable nature, or because of another
factor that causes significant difficulty or
expense—it does not have to provide the re-
quested leave under the PWFA.

64. Employees must be permitted to choose
whether to use paid leave (whether accrued,
as part of a short-term disability program,
or as part of any other employee benefit) or
unpaid leave to the same extent that the
covered entity allows employees to choose
between these types of leave when they are
using leave for reasons unrelated to preg-
nancy, childbirth, or related medical condi-

75These considerations are relevant only if
the leave is needed as a reasonable accom-
modation. The covered entity should first
consider if there is a leave program that cov-
ers the need for leave to recover from child-
birth and for which the employee is eligible.
If there is a leave program that covers the
request, the covered entity may not need to
assess the employee’s ability to perform es-
sential functions upon return from Ileave
under the PWFA.

76 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at Question 18.
As under the ADA, if an employer cannot
hold a position open during the entire leave
period without incurring undue hardship, the
employer should consider whether it has a
vacant, equivalent position for which the
employee is qualified and to which the em-
ployee can be reassigned to continue their
leave for a specific period of time and then,
at the conclusion of the leave, can be re-
turned to this new position.

7 See id.
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tions.”™ Similarly, an employer must con-
tinue an employee’s health insurance bene-
fits during their leave period to the extent
that it does so for other employees in a simi-
lar leave status, such as paid or unpaid
leave. An employer is not required to provide
additional paid leave under the PWFA be-
yond the amount provided to similarly situ-
ated employees.™

Ensuring That Employees Are Not Penalized
for Using Reasonable Accommodations

65. Generally, covered entities are not re-
quired to lower production standards for
qualified employees receiving accommoda-
tions under the PWFA .80 However, for exam-
ple, when the reasonable accommodation is
leave, the employee may not be able to meet
a production standard during the period of
leave or, depending on the length of the
leave, meet that standard for a defined pe-
riod of time (e.g., the production standard
measures production in 1 year and the em-
ployee was on leave for 4 months). Thus, if
the reasonable accommodation is leave, the
production standard may need to be prorated
to account for the reduced amount of time
the qualified employee worked.8!

66. In addition, covered entities making
reasonable accommodations must ensure
that their ordinary workplace policies or
practices—including, but not limited to, at-
tendance policies, productivity quotas, and
requirements for mandatory overtime—do
not operate to penalize qualified employees
for utilizing PWFA accommodations.82 When
a reasonable accommodation involves a
pause in work—such as a break, a part-time
or other reduced work schedule, or leave—a
qualified employee cannot be penalized, or
threatened with a penalty, for failing to per-
form work during that non-work period, in-
cluding through actions like the assessment
of penalty points for time off or discipline
for failing to meet a production quota. For
example, if a call center employee with a
known limitation requests and is granted 2

78 A failure to allow an employee affected
by pregnancy, childbirth, or related medical
conditions to use paid or unpaid leave to the
same extent that the covered entity allows
employees using leave for reasons unrelated
to pregnancy, childbirth, or related medical
conditions to do so or a failure to continue
health care insurance for an employee af-
fected by pregnancy, childbirth, or related
medical conditions to the same extent that a
covered entity does for other employees may
be a violation of Title VII as well.

9 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at text after
n.48.

80 See id. at text accompanying n.14.

81 See id. at Question 19.

82 See id.
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hours of unpaid leave in the afternoon for
rest, the employee’s required number of calls
may need to be reduced proportionately. Al-
ternatively, the accommodation could allow
for the qualified employee to make up the
time at a different time during the day so
that the employee’s production standards
and pay would not be reduced, as long as this
would not make the accommodation ineffec-
tive.

67. Similarly, policies that monitor em-
ployees for time on task (whether through
automated means or otherwise) and penalize
them for being off task may need to be modi-
fied to avoid imposing penalties for non-
work periods that the qualified employee
was granted as a reasonable accommodation.
This includes situations in which hours
worked or time on task are used to measure
traits like ‘“‘productivity,” ‘‘focus,” ‘‘avail-
ability,” or ‘‘contributions.”” For example, if,
as a reasonable accommodation, a qualified
employee is excused from working overtime,
and ‘‘availability’” or ‘‘contribution” is
measured by an employee’s overtime hours,
a qualified employee should not be penalized
in those categories.

68. If an accommodation under the PWFA
involves the temporary suspension of an es-
sential function(s) of the position, a covered
entity may not penalize a qualified employee
for not performing the essential function(s)
that has been temporarily suspended. So, for
example, a covered entity must not penalize
a qualified employee for not meeting a pro-
duction standard related to the performance
of the essential function(s) that has been
temporarily suspended.

69. Penalizing an employee in these situa-
tions could render the accommodation inef-
fective, thus making the covered entity lia-
ble for failing to make reasonable accommo-
dation.83 It also may be an adverse action in
the terms, conditions, or privileges of em-
ployment or retaliation.8*

70. The following examples illustrate situa-
tions where penalizing an employee may vio-
late 42 U.S.C. 2000gg-1(1) (failing to make
reasonable accommodation absent undue
hardship), (6) (prohibiting employers from
taking adverse action against an employee
on account of the employee using a reason-
able accommodation), and/or section 2000gg—
2(f) (prohibiting retaliation).

Example #20/Not Penalizing Employees: Arisa
works in a fulfillment center that tracks em-
ployee productivity using personal tracking
devices that monitor an employee’s time on
task and how long it takes an employee to
complete a task. If the technology deter-

83 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at Question 19;
see also 42 U.S.C. 2000gg-1(1) and the regula-
tions in this part.

84492 U.S.C. 2000gg-1(5); 42 U.S.C. 2000gg—2(f).
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mines that an employee is spending insuffi-
cient time on task or taking too long to
complete a task, the employee receives a
warning, which can escalate to a reprimand
and further discipline. Arisa is pregnant and,
as a reasonable accommodation, is permitted
to take bathroom breaks as necessary. Be-
cause the wearable technology determines
that due to the approved additional bath-
room breaks Arisa is spending insufficient
time on task, Arisa receives a warning.

Example #21/Not Penalizing Employees: Hanh
works in a call center that has a ‘‘no-fault”
attendance policy where employees accrue
penalty points for all absences and late ar-
rivals, regardless of the reason for the late-
ness or absence. The policy allows for dis-
cipline or termination when an employee ac-
crues enough points within a certain time
period. Hanh gave birth and has had some
complications that involve heavy vaginal
bleeding for which she occasionally needs
time off, and she also needs to attend related
medical appointments. She sought, and her
employer provided, the reasonable accom-
modations of being able to arrive up to 1
hour late on certain days with time to at-
tend medical appointments. Despite the rea-
sonable accommodations, because of the no-
fault policy, Hanh accrues penalty points
under the policy, subjecting her to possible
discipline or termination.

Example #22/Not Penalizing Employees:
Afefa, a customer service agent who is preg-
nant, requests two additional 10-minute rest
breaks and additional bathroom breaks, as
needed, during the workday. The employer
determines that these breaks would not pose
an undue hardship and grants the request.
Because of the additional breaks, Afefa re-
sponds to three fewer calls during a shift.
Afefa’s supervisor gives her a lower perform-
ance rating because of her decrease in pro-
ductivity.

Personal Use

71. The obligation to provide reasonable ac-
commodation under the PWFA, like that
under the ADA, does not extend to the provi-
sion of adjustments or modifications that
are primarily for the personal benefit of the
qualified employee with a known limitation.
However, adjustments or modifications that
might otherwise be considered personal may
be required as reasonable accommodations
‘“‘where such items are specifically designed
or required to meet job-related rather than
personal needs.”’ 85

72. For example, if a warehouse employee
is pregnant and is having difficulty sleeping,
the PWFA would not require as a reasonable
accommodation for the employer to provide

85 See 29 CFR part 1630, appendix, 1630.9.
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a pregnancy pillow to help with sleeping be-
cause that is strictly for an employee’s per-
sonal use. However, allowing the employee
some flexibility in start times for the work-
day may be a reasonable accommodation be-
cause it modifies an employment-related pol-
icy. In a different context, if the employee
who is having trouble sleeping works at a job
that involves sleeping between shifts on-site,
such as a job as a firefighter, sailor, emer-
gency responder, health care worker, or
truck driver, a pregnancy pillow may be a
reasonable accommodation because the em-
ployee is having difficulty sleeping because
of the pregnancy, the employer is providing
pillows for all employees required to sleep
on-site, and the employee needs a modifica-
tion of the pillows provided.

All Services and Programs

73. Under the PWFA, as under the ADA,
the obligation to make reasonable accom-
modations applies to all services and pro-
grams provided in connection with employ-
ment and to all non-work facilities provided
or maintained by an employer for use by its
employees, so that employees with known
limitations can enjoy equal benefits and
privileges of employment.86 Accordingly, the
obligation to provide reasonable accom-
modations, barring undue hardship, includes
providing access to employer-sponsored
placement or counseling services, such as
employee assistance programs, to employer-
provided cafeterias, lounges, gymnasiums,
auditoriums, transportation, and to similar
facilities, services, or programs.8”7 This in-
cludes situations where an employee is trav-
eling for work and may need, for example,
accommodations at a different work site or
during travel.

Interim Reasonable Accommodations

74. An interim reasonable accommodation
can be used when there is a delay in pro-
viding the reasonable accommodation. For
example, an interim reasonable accommoda-
tion may be sought when: there is a sudden
onset of a known limitation under the
PWFA, sometimes as an emergency, includ-
ing one that makes it unsafe, risky, or dan-
gerous to continue performing the normal
tasks of the job; while the interactive proc-
ess is ongoing, such as when an employer is
waiting for the arrival of ordered equipment;
or when the employee is waiting for the em-
ployer’s decision on the accommodation re-
quest.

75. Providing an interim reasonable accom-
modation is a best practice under the PWFA
and may help limit a covered entity’s expo-
sure to liability under 42 U.S.C. 2000gg-1(1)

86 See id.
87 See id.

Pt. 1636, App. A
(§1636.4(a)(1)), or 42 TU.S.C.
(§1636.5(1)).

76. For example, consider a situation where
an employee lets their supervisor know that
they are pregnant and need to avoid working
with certain chemicals in the workplace.
Given the chemicals and the fact that the
employee is pregnant, the employee needs
the change immediately. In this situation,
the best practice is to provide the employee
with an interim reasonable accommodation
that meets the employee’s needs or limita-
tions and allows the employee to perform
tasks for the benefit of the employer while
the employer determines its response. This is
the best possible situation for both the em-
ployer and the employee, and the one that
the Commission strongly encourages. In ad-
dition, this type of interim reasonable ac-
commodation could help mitigate a claim of
delay by the employee.88 The shortcomings
and risks of two other approaches an em-
ployer might take are addressed in the fol-
lowing scenarios.

e Require the employee to continue to
work with the chemicals while the employer
determines its response. In this situation,
the employee would be forced to work out-
side of their restrictions. In addition to plac-
ing the employee in a situation that the
PWFA was enacted to prevent—choosing be-
tween their health and the health of their
pregnancy on one hand and a paycheck on
the other—the covered entity may be risking
liability under 42 U.S.C. 2000gg-1(1) (if there
is an unnecessary delay in providing the ac-
commodation), and/or State and Federal
workplace health and safety laws.

e Require the employee to take leave while
the employer determines its response. In this
situation, the employee is not exposed to the
chemicals, so the risk is mitigated. However,
depending on the facts, this option can have
a severely detrimental effect on the em-
ployee—either because the leave is unpaid or
because the employee is forced to use their
paid leave. Meanwhile, the employee is un-
able to perform tasks for the employer.

77. Moreover, depending on the facts, re-
quiring an employee to take unpaid leave or
use their leave after they ask for an accom-
modation and are awaiting a response could
lead to a violation of 42 U.S.C. 2000gg-2(f).
For example, if the employee is put on un-
paid leave, even though there is paid work
that the employer reasonably could have
given the employee, the employer’s decision
could be retaliatory because it might well
dissuade a reasonable person from engaging
in protected activity, such as asking for an
accommodation under the PWFA. If the em-
ployer’s actions were challenged, the em-
ployer would have to produce a legitimate,
non-discriminatory reason for its actions.

2000gg-2(f)

88 Section 1636.4(a)(1)(vii).
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The employee could then show that the real
reason for the action was retaliation.8® Be-
cause the claim would arise under 42 U.S.C.
2000gg-2(f), the employee would not have to
show that they are qualified under 42 U.S.C.
2000gg(6), and the employer would not have
recourse to an undue hardship defense.

78. The possible connection between requir-
ing leave as an interim reasonable accommo-
dation and a potential violation of 42 U.S.C.
2000gg-2(f) is in keeping with the purposes of
the PWFA. The PWFA recognizes that his-
torically employees with limitations related
to pregnancy, childbirth, or related medical
conditions have been required to take leave
to their detriment. Thus, 42 U.S.C. 2000gg—
1(4) limits the use of leave as a reasonable
accommodation, prohibiting employers from
requiring qualified employees with known
limitations to take leave as a reasonable ac-
commodation where there is another reason-
able accommodation that will allow them to
remain at work that does not result in an
undue hardship.

79. Examples Regarding Interim Reason-
able Accommodations:

Example #23/Interim Reasonable Accommoda-
tion: Alicia is pregnant and works in a fulfill-
ment center. Her job involves regularly mov-
ing boxes that weigh 15 to 20 pounds. On her
Saturday shift, she informs her supervisor,
Michelle, that she is pregnant and that she is
worried about lifting these packages while
she is pregnant. Michelle recognizes that
Alicia is requesting a reasonable accommo-
dation under the PWFA. While Michelle tells
Alicia that she needs to wait until Monday
to consult with human resources on the next
steps, Michelle also immediately offers
Alicia a cart to help move the boxes and as-
signs her to a line that has lighter packages.
On Monday, Michelle tells Alicia that she
will be provided with a hoist to help Alicia
lift packages, but it will take a few days be-
fore it is installed. In the meantime, Alicia
can continue to use the cart and work the
lighter line. Once the hoist arrives, Alicia is
able to use it while working on her usual
line. If there were an unnecessary delay in
providing the reasonable accommodation,
and if Alicia were to challenge the delay as
constituting a failure to make an accommo-
dation, the employer could argue that the in-
terim reasonable accommodation mitigates
its liability.

89 See EEOC, Enforcement Guidance on Retal-
iation and Related Issues, (II)(C)(1)-(3) (dis-
cussing causation standard and evidence of
causation), (4) (discussing facts that would
defeat a claim of retaliation), and (III) (dis-
cussing ADA interference claims) (2016)
[hereinafter Enforcement Guidance on Retalia-
tion], hitps://www.eeoc.gov/laws/guidance/en-
forcement-guidance-retaliation-and-related-
issues.
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Example #24/Interim Reasonable Accommoda-
tion: Nour is pregnant, and she drives a deliv-
ery van. Her employer uses vans that do not
have air conditioning. It is summer and the
temperature is over 100 degrees. Nour tells
her supervisor she is pregnant and needs a
change at work because of the risk to her
health and the health of her pregnancy be-
cause of the excessive heat. Her supervisor
orders equipment that will help Nour, such
as a personal cooling vest or neck fan. While
waiting for the equipment to be delivered,
the employer does not have other possible
work that Nour can do. In this situation, the
employer could tell Nour that she may take
leave while waiting for the equipment to ar-
rive.

Example #25/Interim Reasonable Accommoda-
tion: The scenario is the same as described in
Example #24, but there is office work that
Nour could perform while waiting for the
equipment. Further, there is evidence that
the supervisor and others at the covered en-
tity discussed the idea of giving Nour office
work but decided against it because then
‘“‘every woman is going to come in here and
demand it.” In this situation, failing to pro-
vide Nour the opportunity to work in the of-
fice could be a violation of 42 U.S.C. 2000gg—
2().

80. Covered entities that do not provide in-
terim reasonable accommodations are re-
minded that an unnecessary delay in making
a reasonable accommodation, including in
responding to the initial request, in the
interactive process, or in providing the ac-
commodation may result in a violation of
the PWFA if the delay constitutes an unlaw-
ful failure to make reasonable accommoda-
tion, as set forth in 42 U.S.C. 2000gg-1(1)
(§1636.4(a)(1)).

1636.3(i) Reasonable Accommodation—Examples

81. The definition of ‘‘reasonable accommo-
dation’ in §1636.3(h)(1) tracks the meaning of
the term from the ADA statute, regulation,
and EEOC guidance documents.®° The PWFA,
at 42 U.S.C. 2000gg-3, directs the Commission
to issue regulations providing examples of
reasonable accommodations addressing
known limitations related to, affected by, or
arising out of pregnancy, childbirth, or re-
lated medical conditions. The Commission
notes that a qualified employee may need
more than one of these accommodations at
the same time, as a pregnancy progresses, or
before, during, or after pregnancy. This list
of possible reasonable accommodations is
non-exhaustive.9

90 See 42 U.S.C. 12111(9); 29 CFR 1630.2(0); En-
forcement Guidance on Reasonable Accommoda-
tion, supra note 12.

9 See, e.g., H.R. Rep. No. 117-27, pt. 1, at 29
(stating that ‘‘[tl]he Job Accommodation
Network (JAN), an ADA technical assistance
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e Frequent breaks. The Commission has
long construed the ADA to require addi-
tional breaks as a reasonable accommoda-
tion, absent undue hardship.®2 Under the
PWFA, for example, a pregnant employee
might need more frequent breaks due to
shortness of breath; an employee recovering
from childbirth might need more frequent
restroom breaks or breaks due to fatigue; an
employee who is nursing during work hours,
where the regular location of the employee’s
workplace makes nursing during work hours
a possibility because the child is in close
proximity (for example, if the employee nor-
mally works from home and the child is
there or the child is at a nearby or onsite
day care center), may need additional breaks
to nurse during the workday;% or an em-
ployee who is lactating might need more fre-
quent breaks for water, for food, or to
pump.9*

e Sitting/Standing. The Commission has
recognized the provision of seating for jobs
that require standing and standing for those
that require sitting as potential reasonable
accommodations under the ADA.% Under the
PWFA, reasonable accommodation of these
needs might include, but is not limited to,
policy modifications and the provision of
equipment, such as seating, a sit/stand desk,

center . . . lists numerous potential accom-
modations . . . including more than 20 sug-
gested accommodations just for lifting re-
strictions related to pregnancy’’).

92 Enforcement Guidance on Reasonable Ac-
commodation, supra note 12, at Question 22;
see also H.R. Rep. 117-27, pt. 1, at 22; 168 Cong.
Rec. S7,048 (daily ed. Dec. 8, 2022) (statement
of Sen. Robert P. Casey, Jr.); 168 Cong. Rec.
$10,081 (daily ed. Dec. 22, 2022) (statement of
Sen. Robert P. Casey, Jr.).

93The Commission cautions that this pro-
vision is intended to address situations
where the employee and child are in close
proximity in the normal course of business.
It is not intended to state that there is a
right to create proximity to nurse because of
an employee’s preference. Of course, there
may be limitations that would allow an em-
ployee to request as a reasonable accommo-
dation the creation of proximity (e.g., a limi-
tation that made pumping difficult or un-
workable).

94 Breaks may be paid or unpaid depending
on the employer’s normal policies and other
applicable laws. Breaks may exceed the num-
ber that an employer normally provides be-
cause reasonable accommodations may re-
quire an employer to alter its policies, bar-
ring undue hardship.

9% Enforcement Guidance on Reasonable Ac-
commodation, supra note 12, at General Prin-
ciples, Example B; see also H.R. Rep. No. 117—
27, pt. 1, at 11, 22, 29.
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or anti-fatigue floor matting, among other
possibilities.

e Schedule changes, part-time work, and
paid and unpaid leave. Permitting the use of
paid leave (whether accrued, as part of a
short-term disability program, or as part of
any other employee benefit) or providing un-
paid leave is a potential reasonable accom-
modation under the ADA.% Additionally,
leave for medical treatment can be a reason-
able accommodation.?” By way of example,
under the PWFA an employee could need a
schedule change to attend a round of IVF ap-
pointments to get pregnant; a part-time
schedule to address fatigue during preg-
nancy; or unpaid leave for recovery from
childbirth, medical treatment, postpartum
treatment or recuperation related to a cesar-
ean section, episiotomy, infection, depres-
sion, thyroiditis, or preeclampsia.

e Telework. Telework (or ‘‘remote work”
or ‘“‘work from home’’) has been recognized
by the Commission as a potential reasonable
accommodation under the ADA.% Under the
PWFA, telework could be used to accommo-
date, for example, a period of bed rest, a mo-
bility impairment, or a need to avoid height-
ened health risk, such as from a commu-
nicable disease.

e Parking. Providing a reserved parking
space if the employee is otherwise entitled
to use employer-provided parking may be a
reasonable accommodation to assist an em-
ployee who is experiencing fatigue or limited
mobility related to, affected by, or arising
out of pregnancy, childbirth, or related med-
ical conditions.

e Light duty. Assignment to light duty or
placement in a light duty program has been
recognized by the Commission as a potential
reasonable accommodation, even if the em-
ployer’s light duty positions are normally re-
served for those injured on-the-job and the
person seeking a light duty position as an
accommodation does not have an on-the-job
injury.9

%29 CFR part 1630, appendix, 1630.2(0); see
also Technical Assistance on Employer-Provided
Leave, supra note 73. Additionally, an em-
ployer prohibiting an employee from using
accrued leave for pregnancy, childbirth, or
related medical conditions while allowing
other employees to use leave for similar rea-
sons also may violate Title VII.

97See 29 CFR part 1630, appendix, 1630.2(0).

98 See, e.g., Enforcement Guidance on Reason-
able Accommodation, supra note 12, at Ques-
tion 34.

9 See Enforcement Guidance: Workers’ Com-
pensation, supra note 8, at Question 28; see
also 168 Cong. Rec. S7,048 (daily ed. Dec. 8,
2022) (statement of Sen. Robert P. Casey, Jr.)

Continued
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e Making existing facilities accessible or
modifying the work environment.1°0 Exam-
ples of reasonable accommodations might in-
clude allowing access to an elevator not nor-
mally used by employees; moving the em-
ployee’s workspace closer to a bathroom;
providing a fan to regulate temperature;
moving a pregnant or lactating employee to
a different workspace to avoid exposure to
chemical fumes; changing the assigned work-
site of the employee; or modifying the work
space by providing local exhaust ventilation
or providing enhanced personal protective
equipment and training to reduce exposure
to chemical hazards.19! As noted in the regu-
lation, this also may include modifications
of the work environment to allow an em-
ployee to pump breast milk at work.102

(““What are other types of reasonable accom-
modations that pregnant workers might re-
quest? Light duty is a common example.”’);
id. at S7,049 (statement of Sen. Patty Mur-
ray) (noting that workers need accommoda-
tions because ‘‘their doctors say they need to
avoid heavy lifting”’); H.R. Rep. 117-27, pt. 1,
at 14-17 (discussing Young v. United Parcel
Serv., Inc., 575 U.S. 206 (2015), a case involving
light duty for pregnant employees).

100See 42 U.S.C. 12111(9); 29
1630.2(0)(1)(ii) and (0)(2)(1).

101 See, e.g., U.S. Dep’t of Lab., Occupa-
tional Health & Safety Admin., Recommended
Practices for Safety and Health Programs,
hitps://www.osha.gov/safety-management/haz-
ard-prevention (last visited Mar. 18, 2024).

1020n December 29, 2022, President Biden
signed the Providing Urgent Maternal Pro-
tections for Nursing Mothers Act (PUMP
Act) (Pub. L. 117-328, Div. KK, 136 Stat. 4459,
6093). The law extended coverage of the Fair
Labor Standards Act of 1938, as amended
(FLSA), 29 U.S.C. 201 et seq., protections for
nursing employees to apply to most employ-
ees. The FLSA provides most employees with
the right to break time and a place to pump
breast milk at work for a year following the
child’s birth. 29 U.S.C. 218d; U.S. Dep’t of
Lab., Field Assistance Bulletin No. 2023-02: En-
forcement of Protections for Employees to Pump
Breast Milk at Work (May 17, 2023), https:/
www.dol.gov/sites/dolgov/files/WHD/fab/2023-
2.pdf; U.S. Dep’t of Lab., Fact Sheet #73: FLSA
Protections for Employees to Pump Breast Milk
at Work (Jan. 2023), https:/www.dol.gov/agen-
cies/whd/fact-sheets/73-flsa-break-time-nursing-
mothers. Employees who are not covered by
the PUMP Act or employees who seek to
pump longer than 1 year may seek reason-
able accommodations regarding pumping
under the PWFA. Further, whether or not
employees are covered by the PUMP Act,
employees may seek under the PWFA any
reasonable accommodations needed for lac-
tation, including things not necessarily re-
quired by the PUMP Act such as access to a

CFR
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e Job restructuring.193 Job restructuring
might involve, for example, removing a mar-
ginal function (any nonessential job func-
tion) that requires a pregnant employee to
climb a ladder or occasionally retrieve boxes
from a supply closet, or providing assistance
with manual labor.104

e Temporarily suspending one or more es-
sential function(s). For some positions, this
may mean that one or more essential func-
tion(s) are temporarily suspended, and the
employee continues to perform the remain-
ing functions of the job. For others, the es-
sential function(s) will be temporarily sus-
pended, and the employee may be assigned
other tasks. For still others, the essential
function(s) will be temporarily suspended,
and the employee may perform the functions
of a different job to which the employer tem-
porarily transfers or assigns them. For yet
others, the essential function(s) will be tem-
porarily suspended, and the employee will
participate in the employer’s light or modi-
fied duty program.

e Acquiring or modifying equipment, uni-
forms, or devices.105 Examples of reasonable
accommodations might include providing
uniforms and equipment, including safety
equipment, that account for changes in body
size during and after pregnancy, including
during lactation; providing devices to assist
with mobility, lifting, carrying, reaching,
and bending; or providing an ergonomic key-
board to accommodate pregnancy-related
hand swelling or tendonitis.

e Adjusting or modifying examinations or
policies.106 Examples of reasonable accom-
modations include allowing employees with
a known limitations to postpone examina-
tions that require physical exertion. Adjust-
ments to policies also could include increas-
ing the time or frequency of breaks to eat or
drink or to use the restroom.

sink, a refrigerator, and electricity. See, e.g.,

U.S. Dep’t of Liab., Notice on Reasonable Break
Time for Nursing Mothers, 75 FR 80073, 80075-76
(Dec. 21, 2010) (discussing space requirements
and noting factors such as the location of
the area for pumping compared to the em-
ployee’s workspace, the availability of a sink
and running water, the location of a refrig-
erator to store milk, and electricity may af-
fect the amount of break time needed). The
PUMP Act is enforced by the Department of
Labor, not the EEOC.

103See 42 U.S.C.
1630.2(0)(2)(ii).

104 See H.R. Rep. No. 117-27, pt. 1, at 29.

12111(9)(B); 29 CFR

1058ee 42 U.S.C. 12111(9)(B); 29 CFR
1630.2(0)(2)(ii); see also H.R. Rep. No. 117-27,
pt. 1, at 28.

06 See 42 TU.S.C. 12111(9)B); 29 CFR

1630.2(0)(2)(ii); see also H.R. Rep. No. 117-27,
pt. 1, at 28.
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82. Pursuant to 42 U.S.C. 2000gg-3, the fol-
lowing are further examples of types of rea-
sonable accommodations and how they can
be analyzed.107

Example #26/Telework: Gabriela, a billing
specialist in a doctor’s office, experiences
nausea and vomiting beginning in her first
trimester of pregnancy. Because the nausea
makes commuting extremely difficult,
Gabriela makes a verbal request to her man-
ager stating she has nausea and vomiting
due to her pregnancy and requests that she
be permitted to work from home for the next
2 months so that she can avoid the difficulty
of commuting. The billing work can be done
from her home or in the office.

1. Known limitation and request for rea-
sonable accommodation: Gabriela’s nausea
and vomiting is a physical or mental condi-
tion related to, affected by, or arising out of
pregnancy, childbirth, or related medical
conditions; Gabriela needs an adjustment or
change at work due to the limitation;
Gabriela has communicated the information
to the employer.

2. Qualified: Gabriela can perform the es-
sential functions of the job with the reason-
able accommodation of telework.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent undue hardship.

Example #27/Temporary Suspension of an Es-
sential Function: Nisha, a nurse assistant
working in a large elder care facility, is ad-
vised in the fourth month of her pregnancy
to stop lifting more than 25 pounds for the
remainder of the pregnancy. One of the es-
sential functions of the job is to assist pa-
tients in dressing, bathing, and moving from
and to their beds, tasks that typically re-
quire lifting more than 25 pounds. Nisha

107 As with all the examples in this Inter-
pretive Guidance, these examples are illus-
trative only and are not intended to suggest
that these are the only conditions under
which an employee may receive a reasonable
accommodation, or that the reasonable ac-
commodations sought or given in the exam-
ples are the only ones that should be selected
in similar situations.

For further examples, see the Job Accom-
modation Network (JAN), which provides
free assistance regarding workplace accom-
modation issues. See generally Job Accommo-
dation Network [hereinafter JAN], https:/
askjan.org/ (last visited Mar. 25, 2024). Cov-
ered entities and employees also may seek
additional information from the National In-
stitute for Occupational Safety and Health
(NIOSH). See U.S. Dep’t of Health & Hum.
Servs., Ctrs. for Disease Control & Preven-
tion, Nat’l Inst. for Occupational Safety &
Health, Reproductive Health and The Work-
place, https://www.cdc.gov/miosh/topics/repro/de-
fault.html (last reviewed May 1, 2023).
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sends an email to human resources asking
that she not be required to lift more than 25
pounds for the remainder of her pregnancy
and requesting a place in the established
light duty program under which employees
who are hurt on the job take on different du-
ties while coworkers take on their tempo-
rarily suspended duties.

1. Known limitation and request for rea-
sonable accommodation: Nisha’s lifting re-
striction is a physical or mental condition
related to, affected by, or arising out of preg-
nancy, childbirth, or related medical condi-
tions; Nisha needs an adjustment or change
at work due to the limitation; Nisha has
communicated that information to the em-
ployer.

2. Qualified: Nisha is asking for the tem-
porary suspension of an essential function.
The suspension is temporary, and Nisha can
perform the essential functions of the job ‘‘in
the near future” (generally within 40 weeks).
It appears that the inability to perform the
function can be reasonably accommodated
through its temporary suspension and
Nisha’s placement in the light duty program.

3. The employer must grant the reasonable
accommodation of temporarily suspending
the essential function (or another reasonable
accommodation) absent undue hardship. As
part of the temporary suspension, the em-
ployer may assign Nisha to the light duty
program.

Example #28: The scenario is the same as
described in Example #27 of this appendix,
except that the employer establishes that
the light duty program is limited to 10 slots
and all 10 slots are filled for the next 6
months. In these circumstances, the em-
ployer should consider other possible reason-
able accommodations, such as the temporary
suspension of an essential function without
assigning Nisha to the light duty program,
or job restructuring outside of the estab-
lished light duty program. If such accom-
modations cannot be provided without undue
hardship, then the employer should consider
providing a temporary reassignment to a va-
cant position for which Nisha is qualified,
with or without reasonable accommodation.
For example, if the employer has a vacant
position that does not require lifting pa-
tients which Nisha could perform with or
without a reasonable accommodation, the
employer must offer her the temporary reas-
signment as a reasonable accommodation,
absent undue hardship.

Example #29/Temporary Suspension of Essen-
tial Function(s): Fatima’s position as a farm-
worker usually involves working outdoors in
the field although there also is indoor work
such as sorting produce. After she returns
from giving birth, Fatima develops
postpartum thyroiditis, which has made her
extremely sensitive to heat, and has contrib-
uted to muscle weakness and fatigue. She
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seeks the accommodation of a 7-month tem-
porary suspension of the essential function
of working outdoors in hot weather.

1. Known limitation and request for rea-
sonable accommodation: Fatima’s sensi-
tivity to heat, muscle weakness, and fatigue
are physical or mental conditions related to,
affected by, or arising out of pregnancy,
childbirth, or related medical conditions;
Fatima needs an adjustment or change at
work due to the limitation; Fatima has com-
municated this information to the employer.

2. Qualified: Fatima is asking for the tem-
porary suspension of an essential function.
The suspension is temporary, and Fatima
could perform the essential functions of the
job in the near future (7 months). It appears
that the inability to perform the essential
function can be reasonably accommodated
by temporarily assigning Fatima indoor
work, such as sorting produce.

3. The employer must grant the accommo-
dation of temporarily suspending the essen-
tial function (or another reasonable accom-
modation) absent undue hardship.

Example #30/Assistance with Performing an
Essential Function: Mei, a warehouse worker,
uses her employer’s online accommodation
portal to ask for a dolly to assist her for 3
months in moving items that are bulky, in
order to accommodate lifting and carrying
restrictions due to her cesarean section.

1. Known limitation and request for rea-
sonable accommodation: Mei’s lifting and
carrying restrictions are physical or mental
conditions related to, affected by, or arising
out of pregnancy, childbirth, or related med-
ical conditions; Mei needs an adjustment or
change at work due to the limitation; Mei
has communicated this information to the
employer.

2. Qualified: Mei can perform the essential
functions of the job with the reasonable ac-
commodation of a dolly.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent undue hardship.

Example #31/Appropriate Uniform and Safety
Gear: Ava is a police officer and is pregnant.
They ask their union representative for help
getting a larger size uniform and larger size
bullet proof vest in order to cover their
growing pregnancy. The union representa-
tive asks management for an appropriately-
sized uniform and vest for Ava.

1. Known limitation and request for rea-
sonable accommodation: Ava’s inability to
wear the standard uniform and safety gear is
a physical or mental condition related to, af-
fected by, or arising out of pregnancy, child-
birth, or related medical conditions; Ava
needs an adjustment or change at work due
to the limitation; Ava’s representative has
communicated this information to the em-
ployer.
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2. Qualified: Ava can perform the essential
functions of the job with the reasonable ac-
commodation of appropriate gear.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent undue hardship.

Example #32/Temporary Suspension of Essen-
tial Function(s): Darina is a police officer and
is 3 months pregnant. She talks to human re-
sources about being taken off of patrol and
put on light duty for the remainder of her
pregnancy to avoid physical altercations and
the need to physically subdue suspects,
which may harm her pregnancy. The depart-
ment has an established light duty program
that it uses for officers with injuries that oc-
curred on the job.

1. Known limitation and request for rea-
sonable accommodation: Darina’s inability
to perform certain patrol duties is a physical
or mental condition related to, affected by,
or arising out of pregnancy, childbirth, or re-
lated medical conditions; Darina needs an
adjustment or change at work due to the
limitation; Darina has communicated this
information to the employer.

2. Qualified: The suspension of the essen-
tial functions of patrol duties is temporary,
and Darina can perform the essential func-
tions of the job in the near future (within
generally 40 weeks). It appears that the tem-
porary suspension of the essential functions
can be accommodated through the light duty
program.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent undue hardship.

Example #33/Temporary Suspension of Essen-
tial Function(s): Rory works in a fulfillment
center where she is usually assigned to a line
that requires moving 20-pound packages.
After returning from work after giving birth,
Rory lets her supervisor know that she has a
lifting restriction of 10 pounds due to sci-
atica during her pregnancy that continues
postpartum. The restriction is for 6 months.
The employer does not have an established
light duty program. There are other lines in
the warehouse that do not require lifting
more than 10 pounds.

1. Known limitation and request for rea-
sonable accommodation: Rory’s lifting re-
striction is a physical or mental condition
related to, affected by, or arising out of preg-
nancy, childbirth, or related medical condi-
tions; Rory needs an adjustment or change
at work due to the limitation; Rory has com-
municated this information to the employer.

2. Qualified: The suspension of the essen-
tial function of lifting packages that weigh
up to 10 pounds is temporary, and Rory can
perform the essential function in the near fu-
ture (6 months). It appears that the tem-
porary suspension of the essential function
could be accommodated by temporarily as-
signing her to a different line.
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3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent undue hardship.

Example #34/Unpaid Leave: Tallah, a newly
hired cashier at a small bookstore, has a
miscarriage in the third month of pregnancy
and asks a supervisor for 10 days of leave to
recover. As a new employee, Tallah has only
earned 2 days of paid leave, she is not cov-
ered by the FMLA, and the employer does
not have a company policy regarding the
provision of unpaid leave. Nevertheless,
Tallah is covered by the PWFA.

1. Known limitation and request for rea-
sonable accommodation: Tallah’s need for
time for recovery is a physical or mental
condition related to, affected by, or arising
out of pregnancy, childbirth, or related med-
ical conditions; Tallah needs an adjustment
or change at work due to the limitation;
Tallah has communicated this information
to the employer.

2. Qualified: After the reasonable accom-
modation of leave, Tallah will be able to per-
form the essential functions of the job with
or without accommodation.

3. The employer must grant the accommo-
dation of unpaid leave (or another reasonable
accommodation) absent an undue hardship.

Example #35/Unpaid Leave for Prenatal Ap-
pointments: Margot started working at a re-
tail store shortly after she became pregnant.
She has an uncomplicated pregnancy. Be-
cause she has not worked at the store very
long, she has earned very little leave and is
not covered by the FMLA. In her fifth month
of pregnancy, she asks her supervisor for the
reasonable accommodation of unpaid time
off beyond the leave she has earned to attend
her regularly scheduled prenatal appoint-
ments.

1. Known limitation and request for rea-
sonable accommodation: Margot’s need to
attend health care appointments is a phys-
ical or mental condition related to, affected
by, or arising out of pregnancy, childbirth,
or related medical conditions; Margot needs
an adjustment or change at work due to the
limitation; Margot has communicated the
information to the employer.

2. Qualified: Margot can perform the essen-
tial functions of the job with the reasonable
accommodation of leave to attend health
care appointments.

3. The employer must grant the accommo-
dation of unpaid time off (or another reason-
able accommodation) absent undue hardship.

Example #36/Unpaid Leave for Recovery from
Childbirth: Sofia, a custodian, is pregnant
and will need 6 to 8 weeks of leave to recover
from childbirth. Sofia is nervous about ask-
ing for leave, so Sofia asks her mother, who
knows the owner, to do it for her. The em-
ployer has a sick leave policy, but no policy
for longer periods of leave. Sofia is not eligi-
ble for FMLA leave because her employer is
not covered by the FMLA.
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1. Known limitation and request for rea-
sonable accommodation: Sofia’s need to re-
cover from childbirth is a physical or mental
condition related to, affected by, or arising
out of pregnancy, childbirth, or related med-
ical conditions; Sofia needs an adjustment or
change at work due to the limitation; Sofia’s
representative has communicated this infor-
mation to the employer.

2. Qualified: After the reasonable accom-
modation of leave, Sofia will be able to per-
form the essential functions of the job with
or without reasonable accommodation.

3. The employer must grant the accommo-
dation of unpaid leave (or another reasonable
accommodation) absent undue hardship.

Example #37/Unpaid Leave for Medical Ap-
pointments: Taylor, a newly hired member of
the waitstaff, requests time off to attend
therapy appointments for postpartum de-
pression. As a new employee, Taylor has not
yvet accrued sick or personal leave and is not
covered by the FMLA. Taylor asks her man-
ager if there is some way that she can take
time off.

1. Known limitation and request for rea-
sonable accommodation: Taylor’s need to at-
tend health care appointments is a physical
or mental condition related to, affected by,
or arising out of pregnancy, childbirth, or re-
lated medical conditions; Taylor needs an
adjustment or change at work due to the
limitation; Taylor has communicated this
information to the employer.

2. Qualified: Taylor can perform the essen-
tial functions of the job with a reasonable
accommodation of time off to attend the
health care appointments.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent an undue hardship.

Example #38/Unpaid Leave: Claudine is 6
months pregnant and asks for leave so that
she can attend her regular check-ups. The
clinic where Claudine gets her health care is
an hour drive away, the clinic frequently
gets delayed, and Claudine has to wait for
her appointment. Depending on the time of
day, between commuting to the appoint-
ment, waiting for the appointment, and see-
ing her provider, Claudine may miss all or
most of an assigned day at work. Claudine’s
employer is not covered by the FMLA, and
Claudine does not have any sick leave left.
Claudine asks human resources for time off
as a reasonable accommodation so she can
attend her medical appointments.

1. Known limitation and request for rea-
sonable accommodation: Claudine’s need to
attend health care appointments is a phys-
ical or mental condition related to, affected
by, or arising out of pregnancy, childbirth,
or related medical conditions; Claudine
needs an adjustment or change at work due
to the limitation; Claudine has commu-
nicated that information to the employer.
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2. Qualified: Claudine can perform the es-
sential functions of the job with a reasonable
accommodation of time off to attend health
care appointments.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent undue hardship.

Example #39/Telework: Raim, a social work-
er, is pregnant. As her third trimester starts,
she is feeling more fatigue and needs more
rest. She asks her supervisor if she can
telework and see clients virtually so she can
lie down and take rest breaks between client
appointments.

1. Known limitation and request for rea-
sonable accommodation: Raim’s fatigue is a
physical or mental condition related to, af-
fected by, or arising out of pregnancy, child-
birth, or related medical conditions; Raim
needs an adjustment or change at work due
to the limitation; Raim has communicated
that information to the employer.

2. Qualified: Assuming the appointments
can be conducted virtually, Raim can per-
form the essential functions of the job with
the reasonable accommodation of working
virtually. If there are certain appointments
that must be done in person, the reasonable
accommodation could be a few days of
telework a week and then other accommoda-
tions that would give Raim time to rest,
such as assigning Raim in-person appoint-
ments at times when traffic will be light so
that they are easy to get to, or setting up
Raim’s assignments so that on the days
when she has in-person appointments she has
breaks between them. Or the reasonable ac-
commodation can be the temporary suspen-
sion of the essential function of in-person ap-
pointments.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent undue hardship.

Example #40/Temporary Workspace/Possible
Temporary Suspension of Essential Function(s):
Brooke, a research assistant who is in her
first trimester of pregnancy, asks the lead
researcher in the laboratory for a temporary
workspace that would allow her to work in a
well-ventilated area because her work in-
volves hazardous chemicals that her health
care provider has told her to avoid. There are
several research projects she can work on
that do not involve exposure to hazardous
chemicals.

1. Known limitation and request for rea-
sonable accommodation: Brooke’s need to
avoid the chemicals related to maintaining
her health or the health of her pregnancy is
a physical or mental condition related to, af-
fected by, or arising out of pregnancy, child-
birth, or related medical conditions; Brooke
needs an adjustment or change at work due
to the limitation; Brooke has communicated
this information to the employer.

2. Qualified: If working with hazardous
chemicals is an essential function of the job,
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Brooke may be able to perform that function
with the accommodation of a well-ventilated
work area, a chemical fume hood, local ex-
haust ventilation, and/or personal protective
equipment such as chemical-resistant gloves,
a lab coat, and a powered air-purifying res-
pirator. If providing these modifications
would be an undue hardship or would not be
effective, Brooke can still be qualified with
the temporary suspension of the essential
function of working with the hazardous
chemicals because Brooke’s inability to
work with hazardous chemicals is tem-
porary, and Brooke can perform the essential
functions of the job in the near future (with-
in generally 40 weeks). Her need to avoid ex-
posure to hazardous chemicals also can be
accommodated by allowing her to focus on
the other research projects.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion), absent undue hardship. If the employer
cannot accommodate Brooke in a way that
allows Brooke to continue to perform the es-
sential function(s) of the position, the em-
ployer should consider providing alternative
reasonable accommodations, including tem-
porarily suspending one or more essential
functions, absent undue hardship.

Example #41/Temporary Transfer to Different
Location: Katherine, a budget analyst who
has cancer also is pregnant, which creates
complications for her cancer treatment. She
asks her manager for a temporary transfer
so that she can work out of an office in a
larger city that has a medical center that
can address her medical needs due to the
combination of cancer and pregnancy. Kath-
erine is able to do all her essential functions
for the original office from the employer’s
other location and can continue to work full-
time while obtaining treatment.

1. Known limitation and request for rea-
sonable accommodation: Katherine’s need
for treatment at a particular medical facil-
ity related to maintaining her health or the
health of the pregnancy is a physical or men-
tal condition related to, affected by, or aris-
ing out of pregnancy, childbirth, or related
medical conditions; Katherine needs an ad-
justment or change at work due to the limi-
tation; Katherine has communicated that in-
formation to the employer.

2. Qualified: Katherine is able to perform
the essential functions of the job and work
full-time with the reasonable accommoda-
tion of a temporary transfer to a different lo-
cation.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent undue hardship. A reasonable
accommodation can include a workplace
change to facilitate medical treatment, in-
cluding accommodations such as leave, a
schedule change, or a temporary transfer to
a different work location needed in order to
obtain treatment.
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Example #42/Pumping Breast Milk: Salma
gave birth 13 months ago and wants to be
able to pump breast milk at work. Salma
works for an employment agency that sends
her to different jobs for a day or week at a
time. Salma asks the person at the agency
who makes her assignments to ensure she
will be able to take breaks and have a space
to pump breast milk at work at her various
assignments.

1. Known limitation and request for rea-
sonable accommodation: Salma’s need to ex-
press breast milk is a physical or mental
condition related to, affected by, or arising
out pregnancy, childbirth, or related medical
conditions; Salma needs an adjustment or
change at work due to the limitation; Salma
has communicated this information to the
employer.

2. Qualified: Salma is able to perform the
essential functions of the jobs to which she
is assigned with the reasonable accommoda-
tion of being assigned to workplaces where
she can pump at work.

3. The agency must grant the accommoda-
tion (or another reasonable accommodation)
absent undue hardship.

Example #43/Commuting: Jayde is a retail
clerk who gave birth 2 months ago. Because
of childbirth, Jayde is experiencing urinary
incontinence, constipation, and hemorrhoids.
Jayde normally commutes by driving 45 min-
utes; because of the limitations due to child-
birth, it is painful for Jayde to sit in one po-
sition for an extended period, and Jayde may
need a bathroom during the commute. Jayde
requests the reasonable accommodation of
working at a different, closer store for 2
months. The commute to this other store is
only 10 minutes.

1. Known limitation and request for rea-
sonable accommodation: Jayde’s urinary in-
continence, constipation, and hemorrhoids
are physical or mental conditions related to,
affected by, or arising out of pregnancy,
childbirth, or related medical conditions;
Jayde needs an adjustment or change at
work due to the limitation; Jayde has com-
municated this information to the employer.

2. Qualified: Jayde can perform the essen-
tial functions of the job with the reasonable
accommodation of a temporary assignment
to a different location.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent undue hardship.

Example #44/Medications Affected by Preg-
nancy: Riya is a data analyst who is preg-
nant, and her health care provider rec-
ommended that she stop taking her current
ADHD medication and switch to another
medication. As Riya is adjusting to her new
medication, she finds it more difficult to
concentrate and asks for more frequent
breaks, a quiet place to work, and for her
tasks to be divided up into smaller duties.
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1. Known limitation and request for rea-
sonable accommodation: Riya’s difficulty
concentrating due to her change in medica-
tion is a physical or mental condition re-
lated to, affected by, or arising out of preg-
nancy, childbirth, or related medical condi-
tions; Riya needs an adjustment or change at
work due to the limitation; Riya has pro-
vided this information to the employer.

2. Qualified: Riya can perform the essential
functions of the job with the reasonable ac-
commodation of more frequent breaks, a
quiet place to work, and division of her tasks
into smaller duties.

3. The employer must grant the accommo-
dation (or another reasonable accommoda-
tion) absent undue hardship.

1636.3(7) Undue Hardship

1636.3(7)(1) Undue Hardship—In General

83. The PWFA provides that ‘“‘undue hard-
ship’’ shall be construed under the PWFA as
it is under the ADA and as set forth in this
part.198 This part, at §1636.3(j)(1), reiterates
the definition of undue hardship provided in
the ADA statute and regulation, which ex-
plains that undue hardship means significant
difficulty or expense incurred by a covered
entity.109 Because the definition of undue
hardship under the PWFA follows the ADA,
under the PWFA the term ‘‘undue hardship”’
means significant difficulty or expense in, or
resulting from, the provision of the accom-
modation. The ‘‘undue hardship’ provision
takes into account the financial realities of
the particular employer or other covered en-
tity. However, the concept of undue hardship
is not limited to financial difficulty. ‘“Undue
hardship’ refers to any accommodation that
would be unduly costly, extensive, substan-
tial, or disruptive, or that would fundamen-
tally alter the nature or operation of the
business.110

84. As under the ADA, if an employer as-
serts undue hardship based on cost, then
there will be a determination made regard-
ing whose financial resources should be con-
sidered.l’! Further, in determining whether
an accommodation causes an undue hardship
an employer cannot simply assert that a
needed accommodation will cause it undue
hardship and thereupon be relieved of the
duty to provide accommodation. Rather, an
employer will have to present evidence and
demonstrate that the accommodation will,

10842 U.S.C. 20002g(7).

10942 U.S.C. 12111(10)(A); 29 CFR 1630.2(p);
see Enforcement Guidance on Reasonable Ac-
commodation, supra note 12, at text after
n.112.

110 See 29 CFR part 1630, appendix, 1630.2(p).
The ADA defines ‘‘undue hardship” at 42
U.S.C. 12111(10).

111 See 29 CFR part 1630, appendix, 1630.2(p).
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in fact, cause it undue hardship. Whether a
particular accommodation will impose an
undue hardship for a particular employer is
determined on a case-by-case basis. Con-
sequently, an accommodation that poses an
undue hardship for one employer at a par-
ticular time may not pose an undue hardship
for another employer, or even for the same
employer at another time.112

85. As the Commission has stated under the
ADA, “[ulndue hardship must be based on an
individualized assessment of current -cir-
cumstances that show that a specific reason-
able accommodation would cause significant
difficulty or expense.’’ 113

86. Additionally, an employer cannot dem-
onstrate undue hardship based on employ-
ees’, clients’, or customers’ fears or preju-
dices toward the employee’s pregnancy,
childbirth, or related medical conditions, nor
can an employer demonstrate undue hard-
ship based on the possibility that the provi-
sion of an accommodation would negatively
impact the morale of other employees.114
Employers, however, may be able to show
undue hardship where the provision of an ac-
commodation would be unduly disruptive to
other employees’ ability to work.

87. Consistent with the ADA, a covered en-
tity asserting that a reasonable accommoda-
tion will cause an undue hardship must offer
other reasonable accommodations that it
can provide, absent undue hardship.115 Addi-
tionally, if the employer can provide only
part of the reasonable accommodation ab-
sent undue hardship—for example, the em-
ployer can provide 6 weeks of leave absent
undue hardship but the 8 weeks that the em-
ployee is seeking would cause undue hard-
ship—the employer must provide the reason-
able accommodation up to the point of undue
hardship. Thus, in the example, the employer

112 See 29 CFR part 1630, appendix, 1630.15(d).

113 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at text accom-
panying n.113.

114 See 29 CFR part 1630, appendix, 1630.15(d)
(explaining that under the ADA an employer
cannot show undue hardship based on em-
ployees’ fears or prejudices toward the indi-
vidual’s disability or by showing that the
provision of the accommodation has a nega-
tive impact on the morale of its other em-
ployees but not on the ability of these em-
ployees to perform their jobs); Enforcement
Guidance on Reasonable Accommodation, supra
note 12, at text surrounding n.117; cf. Groff v.
DelJoy, 600 U.S. 447, 472 (2023) (providing that,
under the Title VII undue hardship standard,
an employer may not justify refusal to ac-
commodate based on other employees’ bias
or hostility).

115 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at text after
n.116.
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would have to provide 6 weeks of leave and
then consider whether there are other rea-
sonable accommodations it could provide for
the remaining 2 weeks that would not cause
an undue hardship.

1636.3(7)(2) Undue Hardship Factors

88. Section 1636.3(j)(2) sets out factors to be
considered when determining whether a par-
ticular accommodation would impose an
undue hardship on the covered entity using
the factors from the ADA regulation.l16

89. Examples Regarding Undue Hardship:

Example #45/Undue Hardship: Patricia, a
convenience store clerk, requests that she be
allowed to switch from full-time to part-
time work for the last 3 months of her preg-
nancy due to extreme fatigue. The store as-
signs two clerks per shift. If Patricia’s hours
are reduced, the other clerk’s workload will
increase significantly beyond his ability to
handle his responsibilities. The store deter-
mines that such an arrangement will result
in inadequate coverage to serve customers in
a timely manner, keep the shelves stocked,
and maintain store security. It also would be
infeasible for the store to hire a temporary
worker on short notice at this time. Based
on these facts, the employer likely can show
undue hardship based on the significant dis-
ruption to its operations and, therefore, can
refuse to reduce Patricia’s hours. The em-
ployer, however, must offer other reasonable
accommodations, such as providing a stool
and allowing rest breaks throughout the
shift, assuming they do not cause undue
hardship.

Example #46/Undue Hardship: Shirin, a den-
tal hygienist who is undergoing IVF treat-
ments, needs to attend medical appoint-
ments for the IVF treatment near her house
every other day and is fatigued. She asks her
supervisor if the essential function of seeing
patients can be temporarily suspended, so
that she does not see patients 3 days a week
and instead can work from home on those
days assisting with billing and insurance
claims, work for which she is qualified. Tem-
porarily suspending the essential function of
seeing patients and allowing Shirin to work
at home may be an undue hardship for the
employer because there is only one other hy-
gienist and there is not enough work for
Shirin to do remotely. However, the em-
ployer must offer other reasonable accom-
modations, such as a schedule that would
allow Shirin breaks between patients, part-
time work, permitting her to work from
home for 1 or 2 days, or a reduced schedule,
assuming they do not cause undue hardship.

Example #47/Undue Hardship: Cynthia, an
office manager working in a large building,
has asthma that she controls with medica-
tion. Because of her pregnancy, her asthma

116 See 29 CFR 1630.2(p).
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becomes worse, and she requests a ban on
airborne irritants and chemicals (e.g., fra-
grances, sprays, cleaning products) in the
building. The employer could potentially
show that ensuring a workplace completely
free of any scents or irritants would impose
a significant financial and administrative
burden on it, as a ban would be difficult to
enforce and encompass a wide variety of hy-
giene and cleaning products. Nevertheless,
the employer must offer alternative accom-
modations, such as providing an air purifier,
minimizing the use of irritants in her vicin-
ity, or allowing her to telework, assuming
they do not cause undue hardship.

1636.3(7)(3) Undue Hardship—Temporary
Suspension of an Essential Function(s)

90. In certain circumstances, the PWFA re-
quires an employer to accommodate an em-
ployee’s temporary inability to perform one
or more essential functions. Therefore,
§1636.3(j)(3) provides additional factors that
may be considered when determining wheth-
er the temporary suspension of one or more
essential functions causes an undue hard-
ship. These additional factors include: the
length of time that the employee will be un-
able to perform the essential function(s);
whether, through the methods listed in
§1636.3(f)(2)(iii) (describing potential reason-
able accommodations related to the tem-
porary suspension of essential function(s)) or
otherwise, there is work for the employee to
accomplish; 117 the nature of the essential
function(s), including its frequency; whether
the covered entity has provided other em-
ployees in similar positions who are unable
to perform essential function(s) of their posi-
tions with temporary suspensions of those
function(s) and other duties; if necessary,
whether or not there are other employees,
temporary employees, or third parties who
can perform or be temporarily hired to per-
form the essential function(s) in question;
and whether the essential function(s) can be
postponed or remain unperformed for any
length of time and, if so, for how long.

91. As with other reasonable accommoda-
tions, if the covered entity can establish
that accommodating an employee’s tem-
porary suspension of an essential function(s)
would impose an undue hardship if extended
beyond a certain period of time, the covered
entity would only be required to provide that
accommodation for the period of time that it
does not impose an undue hardship. For ex-
ample, consider the situation where an em-
ployee seeks to have an essential function
suspended for 6 months. The employer can go
without the function being accomplished for
4 months, but after that, it will create an
undue hardship. The employer must accom-

117The employer is not required to make up
work for an employee.
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modate the employee’s inability to perform
the essential function for 4 months and then
consider whether there are other reasonable
accommodations that it can provide, absent
undue hardship, for the remaining time.

92. Section 1636.3(j)(3)(iv) is intended to ac-
count for situations where the covered enti-
ty has provided a similar accommodation to
other employees. If the covered entity has
temporarily suspended essential functions
for other employees in similar positions be-
fore, it would tend to demonstrate that the
accommodation is not an undue hardship.
The reverse, however, is not true. A covered
entity’s failure to temporarily suspend an es-
sential function(s) in the past does not tend
to demonstrate that the accommodation cre-
ates an undue hardship because reasonable
accommodation can include changing work-
place procedures or rules.

1636.3(7)(4) Undue Hardship—Predictable
Assessments 118

93. The Commission has identified a lim-
ited number of simple modifications that
will, in virtually all cases, be found to be
reasonable accommodations that do not im-
pose an undue hardship when requested by a
qualified employee due to pregnancy.

94. These modifications are: (1) allowing an
employee to carry or keep water near and
drink, as needed; (2) allowing an employee to
take additional restroom breaks, as needed;
(3) allowing an employee whose work re-
quires standing to sit and whose work re-
quires sitting to stand, as needed; and (4) al-
lowing an employee to take breaks to eat
and drink, as needed.’® These accommoda-
tions are low cost and unlikely to affect the

118The term ‘‘predictable assessments’’
also is seen in the ADA regulations, where it
applies to establishing coverage. In the ADA,
‘“‘predictable assessments’ are impairments
that will “in virtually all cases’ be consid-
ered a disability covered by the ADA. 29 CFR
1630.2(j)(3). As used in this PWFA rule, how-
ever, the term relates to accommodations,

not limitations or disabilities.
119The first and fourth categories of pre-
dictable assessments are related but sepa-
rate. The first category of accommodations
addresses an employee’s ability to carry
water on the employee’s person while they
perform their job duties, or their ability to
have water nearby while working, without
requiring the employee to take a break to
access and drink it. The fourth category of
accommodations addresses an employee’s
ability to take additional, short breaks in
performing work (either at the employee’s
work location or a break location) to eat and
drink (including beverages that are not
water). Additionally, depending on the work-
site, any employee may be able to eat or
Continued
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overall financial resources of the covered en-
tity, the operations of the facility, or the
ability of the facility to conduct business.120
By identifying these predictable assess-
ments, the Commission seeks to improve
how quickly employees will be able to re-
ceive certain simple, common accommoda-
tions for pregnancy under the PWFA and
thereby reduce litigation.

95. The Commission emphasizes that the
predictable assessments provision does not
alter the meaning of the term ‘‘reasonable
accommodation’ or ‘“‘undue hardship.” Em-
ployers should still conduct an individual-
ized assessment when one of these accom-
modations is requested by a pregnant em-
ployee to determine if the requested accom-
modation causes an undue hardship, and em-
ployers may still bring forward facts to dem-
onstrate that the proposed accommodation
imposes an undue hardship for its business
under its own particular circumstances. In-
stead, the provision informs covered entities
that the individualized assessment of wheth-
er one of the straightforward and simple
modifications listed in paragraphs (j)(4)({i)
through (iv) is a reasonable accommodation
that would cause undue hardship will, in vir-
tually all cases, result in a determination
that the four modifications are reasonable
accommodations that will not impose an
undue hardship under the PWFA when they
are requested as workplace accommodations
by an employee who is pregnant.

96. Examples Regarding Predictable As-
sessments:

Example #48/Predictable Assessments: Amara,
a quality inspector for a manufacturing com-
pany, experiences painful swelling in her
legs, ankles, and feet during the final 3
months of her pregnancy. Her job requires
standing for long periods of time, although it
can be performed sitting as well. Amara asks
the person who assigns her daily work for a
stool to sit on while she performs her job.
Amara’s swelling in her legs and ankles is a
physical or mental condition related to, af-
fected by, or arising out of pregnancy. Ama-
ra’s request is for a modification that will
virtually always be a reasonable accommo-
dation that does not impose an undue hard-
ship. The employer argues that it has never
provided a stool to any other worker who
complained of difficulty standing, but points
to nothing that suggests that this modifica-
tion is not reasonable or that it would im-
pose an undue hardship on the operation of
the employer’s business. The employer has

drink at the work location without taking a
break.

120 As explained in the NPRM, the Commis-
sion identified these modifications based on
the legislative history of the PWFA and
analogous State laws. 88 FR 54734.
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not established that providing Amara a stool
imposes an undue hardship.

Example #49/Predictable Assessments:
Jazmin, a pregnant teacher who typically is
only able to use the bathroom when her class
is at lunch, requests additional bathroom
breaks during her sixth month of pregnancy.
Jazmin’s need for additional bathroom
breaks is a physical or mental condition re-
lated to, affected by, or arising out of preg-
nancy. The employer argues that finding an
adult to watch over the Jazmin’s class when
she needs to take a bathroom break imposes
an undue hardship. However, there are sev-
eral teachers in nearby classrooms, aides in
some classes, and an administrative assist-
ant in the front office, any of whom, with a
few minutes’ notice, would be able to provide
supervision either by standing in the hall-
way between classes or sitting in Jazmin’s
classroom to allow Jazmin a break to use
bathroom. The employer has not established
that providing Jazmin with additional bath-
room breaks imposes an undue hardship.

Example #50/Predictable Assessments:
Addison, a clerk responsible for receiving
and filing construction plans for develop-
ment proposals, needs to maintain a regular
intake of water throughout the day to main-
tain a healthy pregnancy. They ask their
manager if an exception can be made to the
office policy prohibiting liquids at
workstations. Addison’s need to maintain a
regular intake of water is a physical or men-
tal condition related to, affected by, or aris-
ing out of pregnancy. Here, although the
manager decides against allowing Addison to
bring water into their workstation, he pro-
poses that a table be placed just outside the
workstation and gives permission for
Addison to access water placed on the table
as needed. The employer has satisfied its ob-
ligation to provide a reasonable accommoda-
tion.

Undue Hardship—Consideration of Prior or
Future Accommodations

97. An employer may consider the current
impact of past and current cumulative costs
or burdens of accommodations that have al-
ready been granted to other employees or
the same employee, when considering wheth-
er a new request for the same or a similar ac-
commodation imposes an undue hardship.
For example, where an employer is already
allowing two of the three employees who are
able to open the store to arrive after opening
time on certain days, it could pose an undue
hardship to grant the accommodation of a
delayed arrival time to the third employee
on those same days.

98. The fact that an employer has provided
the same or similar accommodations in the
past may indicate that the accommodation
can be provided without causing an undue
hardship. Additionally, even if an employer
previously failed to provide an employee a
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similar type of accommodation, if the em-
ployer intends to assert that providing the
accommodation to another employee would
pose an undue hardship, the employer should
engage in the interactive process with the
employee regarding the currently requested
accommodation and determine whether the
same conditions that previously imposed an
undue hardship still exist. TUltimately,
whether a particular accommodation will
impose an undue hardship for an employer is
determined on a case-by-case basis.

99. While an employer may consider the
impact of prior accommodations granted to
the employee currently seeking an accom-
modation, the mere fact that an employee
previously received an accommodation or,
indeed, several accommodations, does not es-
tablish that it would impose an undue hard-
ship on the employer to grant a new accom-
modation.

100. Thus, for example, the fact that an em-
ployer already has provided an employee
with an accommodation, such as the tem-
porary suspension of an essential function
due to their pregnancy, does not establish
that providing this accommodation due to a
post-pregnancy limitation would be an undue
hardship. Instead, the employer would have
to provide evidence showing that continuing
the temporary suspension would impose an
undue hardship. This showing could include,
for example, evidence demonstrating why
and how the cumulative impact of having al-
ready provided the accommodation during
pregnancy makes the current impact of pro-
viding it post-pregnancy rise to the level of
significant difficulty or expense.

101. A covered entity cannot demonstrate
that a reasonable accommodation imposes
an undue hardship based on the possibility—
whether speculative or near certain—that it
will have to provide the accommodation to
other employees in the future.1?! Relatedly, a
covered entity that receives numerous re-
quests for the same or similar accommoda-
tions at the same time (for example, parking
spaces closer to the factory) cannot fail to
provide all of them simply because proc-
essing the volume of current or anticipated
requests is, or would be, burdensome or be-
cause it cannot grant all of them. Rather,
the covered entity must evaluate and pro-
vide reasonable accommodations on a case-
by-case basis unless, or until, doing so im-
poses an undue hardship.

102. Finally, for the purposes of an em-
ployer asserting undue hardship based on the
impact of prior or future accommodations,
as with any assertion of an undue hardship,
‘‘[g]eneralized conclusions will not suffice to
support a claim of undue hardship. Instead,
undue hardship must be based on an individ-

121 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at n.113.
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ualized assessment of current circumstances
that show that a specific reasonable accom-
modation would cause significant difficulty
or expense.’’ 122

Undue Hardship and Safety

103. An employer’s contention that the ac-
commodation an employee requests would
cause a safety risk to co-workers or clients
will be assessed under the PWFA’s undue
hardship standard. For example, consider a
qualified pregnant employee in a busy fulfill-
ment center that has narrow aisles between
the shelves of products. The employee asks
for the reasonable accommodation of a cart
to use while they are walking through the
aisles filling orders. The employer’s asser-
tion that the aisles are too narrow and its
concern for the safety of other workers being
bumped by the cart could be raised as a de-
fense based on undue hardship, specifically
§1636.3(j)(2)(v), but the employer will have to
demonstrate that the accommodation would
actually pose an undue hardship.

104. If a particular reasonable accommoda-
tion causes an undue hardship because of
safety, just as with any other situation
where an employer cannot provide the re-
quested accommodation, the employer must
provide an alternative reasonable accommo-
dation, if there is one available that does not
impose an undue hardship. Importantly, as-
sertions by employers that employees create
a safety risk merely by being pregnant (as
opposed to a safety risk that stems from an
accommodation for a pregnancy-related lim-
itation) should be addressed under Title VII’s
bona fide occupational qualification (BFOQ)
standard and not under the PWFA 123

1636.3(k) Interactive Process

105. The PWFA states that the interactive
process will typically be used to determine

122 See id., text at n.113.

123 See, e.g., UAW v. Johnson Controls, 499
U.S. 187, 211 (1991) (striking down the em-
ployer’s fetal protection policy that limited
the opportunities of women); Everts v. Sushi
Brokers LLC, 247 F. Supp. 3d 1075, 1082-83 (D.
Ariz. 2017) (relying on Johnson Controls and
denying BFOQ defense in a case regarding a
pregnant employee as a restaurant server,
noting that, ‘‘[ulnlike cases involving pris-
oners and dangers to customers where a
BFOQ defense might be colorable, the
present situation is exactly the type of case
that Title VII guards against’’); EEOC v. New
Prime, Inc., 42 F. Supp. 3d 1201, 1213-14 (W.D.
Mo. 2014) (relying on Johnson Controls and de-
nying a policy allegedly in place for the
“‘privacy” and ‘‘safety’ of women employees
was a BFOQ); Enforcement Guidance on Preg-
nancy Discrimination, supra note 24, at
MB)D)(C).
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an appropriate reasonable accommodation.12¢
Section 1636.3(k) largely adopts the expla-
nation of the interactive process in the regu-
lation implementing the ADA.125 Section
1636.3(k) defines the interactive process as an
informal, interactive process and states that
the process should identify the known limi-
tation and the adjustment or change at work
that is needed due to the limitation, if either
of these are not clear from the request, as
well as potential reasonable accommoda-
tions.

106. There are no rigid steps that must be
followed when engaging in the interactive
process under the PWFA, and information
provided by the employee does not need to be
in any specific format, include specific
words, or be on a specific form.

107. In many instances, the appropriate
reasonable accommodation may be obvious
to either or both the employer and the em-
ployee with the known limitation so that the
interactive process can be a brief discussion.
The request and granting of the accommoda-
tion can occur in a single informal conversa-
tion or short email exchange.126

108. Examples Regarding the Interactive
Process:

Example #51/Interactive  Process: Marge
works at an assembly plant. She is 5 weeks
pregnant. She knows that staying hydrated
is important during pregnancy. She texts her
supervisor that she is pregnant and that she
needs to carry water with her and use the
bathroom more frequently. Her supervisor
explains how Marge can call for a substitute
when she needs a break, and Marge uses that
system when she needs to drink water or go
to the bathroom.

Example #52/Interactive Process: Launa is a
customer service representative. She is 6
weeks pregnant. Some mornings she has
morning sickness. She has found that eating
small amounts during the morning helps to
control it. Launa uses the company’s inter-
nal message system to tell her supervisor
that she is pregnant and either needs to take
breaks to eat or needs to eat in her cubicle,
and that she may need a break if she is feel-
ing nauseous. Her supervisor agrees.

109. In some instances, for example to de-
termine an appropriate reasonable accommo-
dation, the employer and employee may en-
gage further in the interactive process. The
process is not composed of rigid steps but is
an opportunity for the covered entity and
employee to participate in a dialogue to

12442 U.S.C. 2000gg(7).

125 See 29 CFR 1630.2(0)(3).

12642 U.S.C. 2000gg-1(2) (§1636.4(b)) prohibits
a covered entity from requiring a qualified
employee with a PWFA limitation to accept
an accommodation other than any reason-
able accommodation arrived at through the
interactive process.

29 CFR Ch. XIV (7-1-24 Edition)

quickly identify a reasonable accommoda-
tion that enables the employee to address
their limitation through a reasonable ac-
commodation that does not pose an undue
hardship. The interactive process also may
provide an opportunity for the covered enti-
ty and the employee to discuss how different
accommodations will provide the employee
with equal employment opportunity and
what accommodation the employee pre-
fers.127

110. While the interactive process is an in-
formal exchange of information, there are
still certain rules that apply. The ADA re-
strictions on when employers are permitted
to ask disability-related questions and re-
quire medical examinations apply to all such
inquiries or examinations, whether employ-
ers make them of people with or without dis-
abilities, including questions that an em-
ployer asks during the interactive process
under the PWFA.122 For example, an em-
ployer who requires an employee who re-
quests an accommodation due to a preg-
nancy-related limitation to fill out a form
identifying their physical and mental im-
pairments would have difficulty dem-
onstrating that this disability-related in-
quiry is job-related and consistent with busi-
ness necessity, as required by the ADA.129
Further, if a covered entity has sufficient in-
formation from the employee to determine
whether they have a PWFA limitation and
need an adjustment or change at work due to
the limitation, requiring the employee to
provide additional information could be a
violation of the PWFA’s anti-retaliation pro-
vision (42 U.S.C. 2000gg-2(f)) (§1636.5(f)) or the
PWFA’s prohibition on taking adverse action

127During the interactive process, espe-
cially if it is lengthened due to, for example,
equipment being ordered or the employee
waiting for information from or an appoint-
ment with a health care provider, the em-
ployer should determine how to address the
employee’s needs while the interactive proc-
ess is ongoing. See, e.g., Enforcement Guidance
on Reasonable Accommodation, supra note 12,
at n.89 (discussing a situation when the em-
ployee is waiting for reassignment). The
Commission has discussed a similar situa-
tion with regard to postponing an employee’s
evaluation pending the employee receiving a
requested reasonable accommodation. EEOC,
Technical Assistance on Applying Performance
and Conduct Standards to Employees with Dis-
abilities, Examples 8 & 11 (2008) https:/
www.eeoc.gov/laws/guidance/applying-perform-
ance-and-conduct-standards-employees-disabil-
ities. See also supra in the Interpretive Guid-
ance in section 1636.3(h) under Interim Rea-
sonable Accommodations.

128 See 42 U.S.C. 12112(d); 29 CFR 1630.13,
1630.14.

12942 U.S.C. 12112(d)(4)(A); 29 CFR 1630.14(c).
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in response to a request for reasonable ac-
commodation (42 U.Ss.C. 2000gg-1(5))
(§1636.4(e)). If an employer decides to seek
supporting documentation in response to a
request for a PWFA reasonable accommoda-
tion, the restrictions limiting supporting
documentation set forth in §1636.3(1) apply.
Finally, any medical information obtained
during the interactive process under the
PWFA must be maintained on separate
forms and in separate medical files and be
treated as a confidential medical record, in
accordance with the ADA’s rules on the con-
fidentiality of medical information, as ex-
plained in section 1636.7(a)(1) of this appen-
dix under Prohibition on Disability-Related In-
quiries and Medical Examinations and Protec-
tion of Medical Information. Of particular rel-
evance to the PWFA, the fact that an em-
ployee is pregnant, has recently been preg-
nant, or has a medical condition related to
pregnancy or childbirth is medical informa-
tion. Similarly, disclosing that an employee
is receiving or has requested an accommoda-
tion under the PWFA or has limitations for
which they requested or are receiving a rea-
sonable accommodation under the PWFA,
usually amounts to a disclosure that the em-
ployee is pregnant, has recently been preg-
nant, or has a related medical condition.

Recommendations for an Interactive Process

111. Appropriate reasonable accommoda-
tions are best determined through a flexible
interactive process that includes both the
employer and the employee with the known
limitation. Employers and employees may
use some of the steps noted in paragraph 112
of this section, if warranted, to address re-
quests for reasonable accommodations under
the PWFA, but the Commission emphasizes
that, as under the ADA, a covered entity and
an employee do not have to complete all or
even some of these steps. The Commission
expects that typically a simple conversation
will be sufficient for employers to obtain all
the information needed to determine the ap-
propriate reasonable accommodation. As
with the ADA, a covered entity should re-
spond expeditiously to a request for reason-
able accommodation and act promptly to
provide the reasonable accommodation.130

112. If an employer has not obtained
enough information to determine the appro-
priate reasonable accommodation through
the initial request or a simple conversation
or email exchange, the flexible interactive
process may continue. For example, when an

130 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at Question 10.
Following the steps laid out for the inter-
active process is not a defense to liability if
the employer fails to provide a reasonable
accommodation that it could have provided
absent undue hardship.
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employee with a known limitation has re-
quested a reasonable accommodation regard-
ing the performance of the essential func-
tions of the job, the covered entity, using a
problem-solving approach, may, as needed:

a. Analyze the particular job involved and
determine its purpose and essential func-
tions;

b. Consult with the employee with a known
limitation to ascertain what kind of accom-
modation is necessary given the known limi-
tation;

c. In consultation with the employee with
the known limitation, identify potential ac-
commodations and assess the effectiveness
each would have in enabling the employee to
perform the essential functions of the posi-
tion. If the employee’s limitation means that
they are temporarily unable to perform one
or more essential functions of the position,
the parties also must consider whether sus-
pending the performance of one or more es-
sential functions may be a part of the rea-
sonable accommodation if the known limita-
tion is temporary and the employee could
perform the essential function(s) in the near
future; and

d. Consider the preference of the employee
to be accommodated and select and imple-
ment the accommodation that is most appro-
priate for both the employee and the covered
entity.131

113. Steps (b) to (d) outlined in paragraph
112 of this section can be adapted and applied
to requests for reasonable accommodations
related to the application process and to ben-
efits and privileges of employment. In those
situations, in step (c), the consideration
should be how to enable the applicant with a
known limitation to be considered for the
position in question or how to provide an
employee with a known limitation with the
ability to enjoy equal benefits and privileges
of employment.

114. In some instances, neither the em-
ployee requesting the accommodation nor
the covered entity may be able to readily
identify an appropriate accommodation. For
example, an applicant needing an accommo-
dation may not know enough about the
equipment used by the covered entity or the
exact nature of the work site to suggest an
appropriate accommodation. Likewise, the
covered entity may not know enough about
an employee’s known limitation and its ef-
fect on the performance of the job to suggest
an appropriate accommodation. In these sit-
uations, the steps in paragraph 112 of this
section may be helpful as part of the employ-
er’s reasonable effort to identify the appro-
priate reasonable accommodation. In addi-
tion, parties may consult outside resources

131 See 29 CFR part 1630, appendix, 1630.9.
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such as State or local entities, non-profit or-
ganizations, or the Job Accommodation Net-
work (JAN) for ideas regarding potential rea-
sonable accommodations.132

Engaging in the Interactive Process

115. A covered entity’s failure to engage in
the interactive process, in and of itself, is
not a violation of the PWFA, just as it is not
a violation of the ADA. However, a covered
entity’s failure to initiate or participate in
the interactive process with the employee
after receiving a request for reasonable ac-
commodation could result in liability if the
employee does not receive a reasonable ac-
commodation even though one is available
that would not have posed an undue hard-
ship.133 Relatedly, an employee’s unilateral
withdrawal from or refusal to participate in
the interactive process can constitute suffi-
cient grounds for failing to provide the rea-
sonable accommodation.13¢

116. In situations where employers are per-
mitted to seek supporting documentation,
because employees may experience difficulty
obtaining appointments with health care
providers, especially early in pregnancy, the
covered entity should be aware that it may
take time for the employee to find a health
care provider and provide documentation.
Delay caused by the difficulty an employee
faces in obtaining information from a health
care provider in these circumstances should
not be considered a withdrawal from or re-
fusal to participate in the interactive proc-
ess. If there is such a delay, an employer
should consider providing an interim reason-
able accommodation.

117. As set out in Example #53 of this ap-
pendix, if an employee requests an accommo-
dation but then is unable to engage in the
interactive process because of an emergency,
an employer should not penalize the em-
ployee but rather should wait and restart the
interactive process once the employee re-
turns.

Example #53/Interruption of Interactive Proc-
ess: Beryl is a quality control inspector at a
labware manufacturing plant. She is in the
early stage of pregnancy, and Beryl’'s em-
ployer does not know that she is pregnant. In
the middle of her shift, Beryl suddenly expe-

132 See JAN, supra note 107. See also U.S.
Dep’t of Lab., Occupational Safety & Health
Admin., Ergonomics—Solutions to Control Haz-
ards, https://www.osha.gov/ergonomics/control-
hazards (last visited Apr. 3, 2024); U.S. Dep’t
of Health & Hum. Servs., Ctrs. for Disease
Control & Prevention, Nat’l Inst. for Occupa-
tional Safety & Health, Reproductive Health
and The Workplace, https:/www.cdc.gov/niosh/
topics/repro/ (last reviewed May 1, 2023).

133 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at Question 6.

134 See id.
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riences cramping and bleeding. She tells her
supervisor that she thinks she is having a
miscarriage and needs to leave. The next
afternoon, Beryl’s partner calls the super-
visor and explains that Beryl will be resting
at home for the next 24 hours. Following
time at home, Beryl returns to the work-
place and follows up with her supervisor re-
garding her emergency departure.

The bleeding and cramping Beryl experi-
enced is a physical or mental condition re-
lated to, affected by, or arising out of preg-
nancy, childbirth, or related medical condi-
tions, and Beryl identified an adjustment or
change needed at work (leave). Thus, Beryl
made a request for a reasonable accommoda-
tion under the PWFA, and it serves to start
the PWFA interactive process.

The employer received Beryl’s request, but
the interactive process was interrupted by
the emergency situation that required im-
mediate action. The interactive process re-
sumed when Beryl’s partner spoke with the
supervisor and provided further information
regarding Beryl’s condition. When Beryl
spoke with her supervisor upon her return,
she reengaged in the interactive process.
Through this continued conversation, the
employer was able to gather sufficient infor-
mation to determine that Beryl had a limita-
tion under the PWFA and was entitled to a
reasonable accommodation. The employer
must grant Beryl leave for the time she took
off because of her miscarriage unless it can
establish that doing so would be an undue
hardship. Moreover, if the employer is one
that automatically assigns points or penal-
izes employees for unexcused absences, Beryl
should not be penalized for using the leave
because she was entitled to the accommoda-
tion of leave.135

135 There also may be other types of situa-
tions where the employer is on notice of the
need for accommodation but then the inter-
active process is interrupted. See, e.g., King
v. Steward Trumbull Mem’l Hosp., Inc., 30
F.4th 551, 568 (6th Cir. 2022) (‘‘Anti-discrimi-
nation laws sometimes require employers to
accommodate unexpected circumstances.
Sudden illnesses and episodic flare-ups are,
by nature, difficult to plan for and can be
quite disruptive to those who fall ill and
those around them. But that does not mean
that accommodating a sudden flare-up will
cause undue hardship merely because han-
dling these situations requires more flexi-
bility.”)

Some workplace attendance policies ex-
plicitly provide for unexpected absences by,
for example, not penalizing workers who ex-
perience an emergency health situation. See
Enforcement Guidance on Reasonable Accommo-
dation, supra note 12, at text accompanying
n.74. Providing this type of leave to some
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1636.3(1) Limits on Supporting Documentation

118. A covered entity is not required to
seek supporting documentation from an em-
ployee who requests an accommodation
under the PWFA. If a covered entity decides
to seek supporting documentation, the cov-
ered entity is permitted to do so only when
reasonable under the circumstances to deter-
mine whether the employee has a physical or
mental condition related to, affected by, or
arising out of pregnancy, childbirth, or re-
lated medical conditions (a limitation) and
needs an adjustment or change at work due
to the limitation. When seeking documenta-
tion is reasonable, the employer is limited to
seeking documentation that itself is reason-
able.

119. The restrictions on a covered entity
seeking supporting documentation are en-
forceable through different parts of the
PWFA. As set out in §1636.4(a)(3), as part of
42 U.S.C. 2000gg-1(1), a covered entity may
not fail to provide a reasonable accommoda-
tion based on the employee’s failure to pro-
vide supporting documentation if the cov-
ered entity’s request for supporting docu-
mentation violates the standards set out in
§1636.3(1). Moreover, as discussed in section
1636.5(f) of this appendix under Possible Viola-
tions of 42 U.S.C. 200099-2(f) (§1636.5(f)) Based
on Seeking Supporting Documentation During
the Reasonable Accommodation Process and
Disclosure of Medical Information, a covered
entity may violate the PWFA’s retaliation
provisions by seeking documentation or in-
formation in circumstances beyond those
that are permitted under §1636.3(1). This is
the case whether or not the employee pro-
vides the documentation or information
sought by the employer and whether or not
the employer grants the accommodation.

120. In addition to the PWFA regulation,
covered entities are reminded that the
ADA’s limitations on disability-related in-
quiries and medical exams apply to all ADA-
covered employers.136 These ADA limitations
protect all of the covered entity’s employees
whether they have disabilities or not and
whether they are seeking an ADA reasonable
accommodation or not. Thus, employers re-
sponding to reasonable accommodation re-
quests under the PWFA should be mindful of
the ADA’s limitations on the employer’s
ability to make disability-related inquiries

workers but not to workers affected by preg-
nancy, childbirth, or related medical condi-
tions could be a violation of Title VII. Fi-
nally, if the worker does not qualify for cov-
erage under the PWFA, there may be other
laws, like the ADA or the FMLA, that would
apply.

136The PWFA and title I of the ADA apply
to the same entities. Therefore, all entities
covered by title I of the ADA also are cov-
ered by the PWFA.
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or require medical exams in response to
these requests.137 For example, separate from
requirements imposed by the PWFA and
§1636.3(1), a covered entity may not ask an
employee who requests an accommodation
under the PWFA if the employee has asked
for other reasonable accommodations in the
past or whether the employee has pre-
existing conditions, because these questions
are disability-related inquiries, i.e., ques-
tions that are likely to elicit disability-re-
lated information, and they are not job-re-
lated and consistent with business necessity
in these circumstances. Further, an em-
ployer may not require that an employee
seeking an accommodation under the PWFA
complete specific forms that ask for infor-
mation regarding ‘‘impairments’ or ‘‘major
life activities.”” These are disability-related
inquiries and, because they are not job-re-
lated and consistent with business necessity
in these circumstances, they would violate
the ADA.

121. The Commission notes that pregnant
employees may experience limitations and,
therefore, require accommodations, before
they have had any pregnancy-related med-
ical appointments. Pregnant employees also
may experience difficulty obtaining an im-
mediate appointment with a health care pro-
vider early in a pregnancy or finding a
health care provider at all. The Commission
encourages employers who choose to seek
supporting documentation, when that is per-
mitted under §1636.3(1), to consider the best
practice of granting interim reasonable ac-
commodations if an employee indicates that
they have tried to obtain documentation and
it will be provided at a later date.

1636.3(1)(1) Seeking Supporting Documentation
Only When Reasonable Under the Cir-
cumstances

122. The Commission expects that most
PWFA interactive processes will consist of
simple exchanges of information between
employees and employers, such as brief con-
versations or emails, and that many of these
will be concluded very shortly after the em-
ployee with a known limitation requests a
reasonable accommodation, without any re-
quests for further information. Once an em-
ployer has determined an appropriate rea-
sonable accommodation, such as through
these types of simple communications, no
further interactive process is necessary.

137For further discussion of this topic, see

infra section 1636.7(a)(1) of this appendix
under Prohibition on Disability-Related Inquir-
ies and Medical Examinations and Protection of
Medical Information.
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123. The PWFA does not require employers
to seek supporting documentation from em-
ployees requesting accommodations. Under
the PWFA, a covered entity may seek sup-
porting documentation only if it is reason-
able under the circumstances for the covered
entity to determine whether the employee
has a physical or mental condition related
to, affected by, or arising out of pregnancy,
childbirth, or related medical conditions (a
limitation) and needs an adjustment or
change at work due to the limitation.

124. Under §1636.3(1), situations when it
would be reasonable under the circumstances
for a covered entity to seek supporting docu-
mentation include, for example, if a preg-
nant employee asks for the temporary sus-
pension of an essential function(s) that in-
volves climbing ladders due to dizziness and
the danger of falling, then the employer
may, but is not required to, seek reasonable
documentation, which is the minimum that
is sufficient to confirm the physical or men-
tal condition—i.e., dizziness and increased
risk related to falling; confirm that the
physical or mental condition is related to,
affected by, or arising out of pregnancy,
childbirth, or related medical conditions (to-
gether ‘‘a limitation’’); and describe the ad-
justment or change at work needed due to
the limitation—i.e., how high the employee
may climb, the types of actions the em-
ployee should avoid, and how long the modi-
fication will be needed. As another example,
if an employee requests an accommodation
for a known limitation but has only a vague
idea of what type of accommodation would
be effective and the employer also does not
know of a potential accommodation, it
would be reasonable under the circumstances
for the employer to seek supporting docu-
mentation describing the adjustment or
change at work needed due to the limitation
to help identify the needed accommodation.
The employer also may consult resources
such as JAN.138

125. Section 1636.3(1) provides five examples
of when it would not be reasonable under the
circumstances for the employer to seek sup-
porting documentation.

1636.3(1)(1)(i)—Obvious

126. Under the PWFA, it is not reasonable
under the circumstances for an employer to
seek supporting documentation when the
physical or mental condition related to, af-
fected by, or arising out of the pregnancy,
childbirth, or related medical conditions (the
limitation) and the adjustment or change at
work that is needed due to the limitation are
obvious.

127. In practice, the Commission expects
this example will usually apply when the em-

138 See JAN, supra note 107.

29 CFR Ch. XIV (7-1-24 Edition)

ployee is obviously pregnant.!3® Whether
someone is ‘‘obviously’’ pregnant can depend
on a number of factors, and not everyone
who is pregnant looks the same, but there is
a large subset of pregnant workers who most
individuals would agree are ‘‘obviously”
pregnant, i.e., the pregnancy is showing and
onlookers easily notice by looking. To limit
problems that can arise in some instances
when employers attempt to determine if
someone is pregnant by looking at them, the
regulation requires the employee to confirm
the limitation and the adjustment or change
at work needed due to the Ilimitation
through self-confirmation as defined in
§1636.3(1)(4). This may happen in the same
conversation where the employee requests an
accommodation.

128. Thus, for example, when an obviously
pregnant employee confirms they are preg-
nant and asks for a different size uniform or
related safety gear, the limitation and the
adjustment or change at work needed due to
the limitation are obvious, and the employer
may not seek supporting documentation. In
situations where some information is obvi-
ous and other information is not, the em-
ployer may seek supporting documentation
relevant only to the non-obvious issue. Thus,
if an obviously pregnant employee requests
the reasonable accommodation of leave re-
lated to childbirth and recovery and con-
firms that they are pregnant, it may be rea-
sonable under the circumstances for the em-
ployer to seek supporting documentation
about the length of leave for recovery, but it
would not be reasonable to seek supporting
documentation regarding the limitation. Of
course, the employer does not have to seek
supporting documentation and can simply
engage the employee in a discussion about
how much leave the employee will need and
when they will need it.

1636.3(1)(1)(ii)—Known

129. The second example of when it would
not be reasonable to seek supporting docu-
mentation is when the employer already has
sufficient information to determine that the
employee has a PWFA limitation and the ad-
justment or change at work needed due to
the limitation. For example, if an employee
already provided documentation stating that
because of their recent cesarean section they

139¢‘Obvious’ means that the condition is
apparent without being mentioned. In terms
of pregnancy itself, this may depend on phys-
ical appearance, i.e., whether the pregnancy
is ‘‘showing.” This is a concept that the
Commission has used previously regarding
pregnancy discrimination. Enforcement Guid-
ance on Pregnancy Discrimination, supra note
24, at (ID(A)(1)(a) (discussing the ‘‘obvious-
ness”’ of pregnancy and a discrimination
claim).
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should not lift over 20 pounds for 2 months,
the employer may not seek further sup-
porting documentation during those 2
months because the employer already has
sufficient information.140

130. This principle also applies to episodic
conditions. If an employer already has suffi-
cient information to determine that the em-
ployee has a PWFA limitation that is epi-
sodic (e.g., migraines that are related to, af-
fected by, or arising out of pregnancy, child-
birth, or related medical conditions), and the
adjustment or change at work needed peri-
odically due to the limitation (breaks or
time off), the employer cannot seek addi-
tional or new supporting documentation
every time the condition arises.

1636.3(1)(1)(iii)—Predictable Assessments

131. The third example of when it is not
reasonable under the circumstances for an
employer to seek supporting documentation
is based on the common types of pregnancy
modifications sought under the PWFA. Spe-
cifically, it is not reasonable under the cir-
cumstances for an employer to seek sup-
porting documentation when an employee, at
any time during their pregnancy, seeks one
of the following modifications, due to their
pregnancy: (1) carrying or Keeping water
near for drinking, as needed; (2) taking addi-
tional restroom breaks, as needed; (3) sit-
ting, for those whose work requires standing,
and standing, for those whose work requires
sitting, as needed; and (4) taking breaks to
eat and drink, as needed. In these situations,
an employee must provide self-confirmation
as defined in §1636.3(1)(4). Example #10 of this
appendix shows how this can be part of the
request for an accommodation. It is not rea-
sonable to seek supporting documentation
when an employee is pregnant, seeks one of
the four listed modifications, and provides
self-confirmation as defined in paragraph
(1)(4) because these are a small set of com-
monly sought modifications that are widely
known to be needed during an uncomplicated
pregnancy.

1636.3(1)(1)(iv)—Lactation

132. The fourth example of when it is not
reasonable under the circumstances to seek
supporting documentation concerns lacta-
tion and pumping at work or nursing during
work hours. Specifically, it is not reasonable

140This example does not mean that when
it is otherwise reasonable in the cir-
cumstances to seek supporting documenta-
tion, an employer is prohibited from doing so
because the employee has simply stated that
they have a limitation and need an adjust-
ment or change at work due to the limita-
tion. However, the employer also is not re-
quired to seek documentation and can accept
the employee’s statement.

Pt. 1636, App. A

under the circumstances to seek supporting
documentation when the reasonable accom-
modation is related to a time and/or place to
pump or any other modification related to
pumping at work,'4! and the employee has
provided a self-confirmation as set out in
§1636.3(1)(4). Likewise, it is not reasonable
under the circumstances to seek supporting
documentation when the reasonable accom-
modation is related to time to nurse during
work hours when the regular location of the
employee’s workplace makes nursing during
work hours a possibility because the child is
in close proximity and the employee has pro-
vided self-confirmation as set out in para-
graph (1)(4).142

133. It is not reasonable to seek supporting
documentation regarding pumping or nurs-
ing at work because lactation beginning
around or shortly after birth is an obvious
fact. Additionally, and pragmatically, health
care providers may not be able to provide
supporting documentation about the details
of how a specific employee is managing nurs-
ing or pumping, as this is not something nec-
essarily discussed with a health care pro-
vider. This example does not, however, apply
to all reasonable accommodations related to
lactation; thus, this example would not
apply if a lactating employee requested full-
time remote work due to a condition that
makes pumping difficult.

1636.3(1)(1)(v)—Employer’s Own Policies or
Practices

134. The fifth example of when it would not
be reasonable under the circumstances for a
covered entity to seek supporting docu-
mentation relates to an employer’s own poli-
cies or practices. If the requested accommo-
dation is one that is available to employees
without known limitations pursuant to the
covered entity’s policies or practices without
submitting supporting documentation, then
it is not reasonable for the employer to seek
supporting documentation from an employee
seeking a similar accommodation under the
PWFA. For example, if an employer has a
policy or practice of requiring supporting
documentation only for the use of leave for
3 or more consecutive days, it would not be
reasonable to ask someone who is using the
same type of leave due to a known limitation

141 See supra note 102 for discussion of the

PUMP Act and the types of accommodations
that may be requested with regard to pump-
ing.

142 ¢“Nursing during work hours’ could in-
clude, for example, when an employee who
always teleworks from home and has their
child at home takes a break to nurse the
child, or when an employee takes a break to
travel to a nearby daycare center to nurse.
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under the PWFA to submit supporting docu-
mentation when they request leave for 2 or
fewer days.143

1636.3(1)(2) Reasonable Documentation

135. Under the PWFA, reasonable accom-
modations are available for physical or men-
tal conditions related to, affected by, or aris-
ing out of pregnancy, childbirth, or related
medical conditions. When it is reasonable
under the circumstances for the covered en-
tity to seek supporting documentation, the
covered entity is limited to seeking docu-
mentation that is itself reasonable. When it
is reasonable under the circumstances for
the covered entity to seek supporting docu-
mentation, the covered entity may require
that the supporting documentation come
from a health care provider.

136. Confirming the physical or mental
condition requires only a simple statement
that the physical or mental condition meets
the first part of the definition of ‘“‘limita-
tion” at §1636.3(a)(2), (i.e., the physical or
mental condition is: an impediment or prob-
lem, including ones that are modest, minor,
or episodic; a need or a problem related to
maintaining the health of the employee or
the pregnancy, or that the employee is seek-
ing health care related to the pregnancy,
childbirth, or a related medical condition
itself).14¢ The physical or mental condition
can be a PWFA limitation whether or not
such condition is an impairment or a dis-
ability under the ADA.145 Some examples of
physical or mental conditions that could be
limitations are that the employee: has a
back injury; has swollen ankles; is experi-
encing vomiting; has a lifting restriction; is
experiencing fatigue; should not be exposed
to a certain chemical; should avoid working
in the heat; needs to avoid certain physical
tasks such as walking, running, or physical
confrontation because of increased risk;
needs to attend a health care appointment;
or needs to recover from a health care proce-
dure. Because the physical or mental condi-
tion can be something like fatigue or vom-
iting, there is no need for the statement to
contain a medical diagnosis. Thus, docu-
mentation is sufficient under §1636.3(1)(2)
even if it does not contain a medical diag-
nosis, as long as it has a simple statement of
the physical or mental condition.

143 Conversely, if regular employer policies
or practices would require documentation
when the PWFA would not, or would require
more documentation than the PWFA would
allow in a situation where the employee is
requesting an accommodation under the
PWFA, the PWFA’s restrictions on sup-
porting documentation would apply.

144 Section 1636.3(a)(2).

14542 U.S.C. 2000gg(4); see 29 CFR 1630.3(h).

29 CFR Ch. XIV (7-1-24 Edition)

137. The supporting documentation should
confirm that the physical or mental condi-
tion is related to, affected by, or arising out
of pregnancy, childbirth, or related medical
conditions. The supporting documentation
need not state that the pregnancy, child-
birth, or related medical conditions are the
sole, the original, or a substantial cause of
the physical or mental condition at issue be-
cause the statute only requires that the
physical or mental condition be ‘‘related to,
affected by, or arising out of”’ pregnancy,
childbirth, or related medical conditions.146
If relevant, the documentation should in-
clude confirmation that the ‘‘related medical
condition” is related to pregnancy or child-
birth.

138. The employer also may seek reason-
able documentation to describe the adjust-
ment or change at work that is needed due
to the limitation and an estimate of the ex-
pected duration of the need for the adjust-
ment or change. This may be, for example:
no heavy lifting for approximately 4 months;
cannot stand for more than 30 minutes at a
time until the end of the pregnancy; the
maximum amount of weight involved in the
lifting restriction and the approximate
length of the restriction; the approximate
number of and length of breaks; the kind of
support or equipment needed and for ap-
proximately how long; a change in the type
of protective equipment or ventilation need-
ed and for approximately how long it will be
needed; the need to limit movement and be
allowed to lie down when necessary and for
approximately how long the employee will
need to limit movement; a change in work
location and the approximate length of time
of the change; a period of leave expected to
be needed for recovery or to attend health
care appointments; or the essential func-
tion(s) that should be temporarily suspended
and for how long.

139. Where the supporting documentation
meets the standards described in this sec-
tion, it is sufficient to determine whether
the employee has a physical or mental condi-
tion related to, affected by, or arising out of
pregnancy, childbirth, or related medical
conditions (a limitation) and needs an ad-
justment or change at work due to the limi-
tation. Accordingly, a covered entity that
has received sufficient documentation but
fails to provide an accommodation based on
the failure to provide sufficient documenta-
tion, or continues to seek additional docu-
mentation or information, risks liability
under 42 U.S.C. 2000gg-1(1) (§1636.4(a)(3)) and/
or 42 U.S.C. 2000gg—2(f) (§1636.5(f)).

14642 U.S.C. 2000gg(4); see supra in section

1636.3(a)(2) of this appendix under Related to,
Affected by, or Arising Out of.
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140. Examples
tion: 147

Example  #54/Reasonable  Documentation:
Amelia recently returns to work after giving
birth and recovery from childbirth. Amelia
requests that she not be required to lift more
than 30 pounds due to a back injury arising
out of her pregnancy. Amelia’s employer can
use the interactive process to identify
Amelia’s limitation and what accommoda-
tion will address her limitation. Amelia’s
employer may, but is not required to, seek
supporting documentation; in this situation,
the employer decides to seek supporting doc-
umentation from Amelia. At Amelia’s re-
quest, her obstetrician emails the human re-
sources department, explaining that
Amelia’s recent pregnancy has caused a back
injury and that she should avoid lifting more
than 30 pounds for approximately the next 3
months. This is sufficient documentation to
confirm that Amelia has a limitation—a
physical or mental condition (a back injury,
which is an impediment or problem) related
to, affected by, or arising out of pregnancy,
childbirth, or related medical conditions—
and to describe an adjustment or change at
work that is needed due to the limitation
(avoid lifting more than 30 pounds for ap-
proximately the next three months). Because
this is sufficient documentation, the covered
entity failing to provide Amelia an accom-
modation based on a lack of documentation
may violate 42 U.S.C. 2000gg-1(1)
(§1636.4(a)(3)), and the covered entity trying
to obtain additional documentation or infor-
mation related to Amelia’s request for a rea-
sonable accommodation may violate 42
U.S.C. 2000gg-2(f) (§1636.5(1)).

Example #55 Reasonable Documentation:
Rachna is 6 months pregnant and has just
learned that she has preeclampsia. She re-
quires limited activity and bed rest for the
remainder of her pregnancy to limit the
risks to her health and the health of her
pregnancy. Rachna’s employer can use the
interactive process to identify Rachna’s lim-
itation and what accommodation will ad-
dress her limitation. Rachna’s employer
may, but is not required to, seek supporting
documentation; in this situation, the em-
ployer decides to seek supporting docu-
mentation from Rachna. Rachna provides
her employer with a note from her midwife
saying that, because of risks related to her
health and the health of her pregnancy,
Rachna needs to limit activities that involve
sitting or standing, needs bed rest as much
as possible, and should not commute to work

Regarding Documenta-

147The conditions described in these exam-
ples also may be disabilities under the ADA
and therefore may entitle the employee to
an accommodation under the ADA, regard-
less of whether they are entitled to one
under the PWFA.
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for the remaining 3 months of her pregnancy.
This is sufficient documentation to confirm
that Rachna has a limitation—a physical or
mental condition (maintaining the health of
the employee or the employee’s pregnancy)
related to, affected by, or arising out of preg-
nancy, childbirth, or related medical condi-
tions—and to describe the change at work
that is needed (limiting activities involving
sitting and standing, lying down as much as
possible, and not commuting for the remain-
der of her pregnancy). Because this is suffi-
cient documentation, the covered entity fail-
ing to provide Rachna an accommodation
based on a lack of documentation may vio-
late 42 U.S.C. 2000gg-1(1) (§1636.4(a)(3)), and
the covered entity trying to obtain addi-
tional documentation or information related
to her request for a reasonable accommoda-
tion may violate 42 TU.S.C. 2000gg—2(f)
(§1636.5(f)).

141. Because a covered entity is limited to
the minimum supporting documentation
necessary, a covered entity may not require
that a pregnancy be confirmed through a
specific test or method. Moreover, such a re-
quirement could implicate the ADA’s provi-
sions that medical examinations only are
permitted when they are job-related and con-
sistent with business necessity.148

142. Additionally, covered entities may not
require that supporting documentation be
submitted on a specific form, but only that
documentation meets the requirements of
§1636.3(1)(2). If covered entities offer an op-
tional form for employees to use in submit-
ting supporting documentation, the covered
entities may wish to review preexisting
forms they have for reasonable accommoda-
tions or leave to ensure their compliance
with the PWFA. For example, the PWFA
does not require that an employee have a
‘‘serious health condition” and the statute
does not use the term ‘“‘major life activity,”
so employer forms or other employer com-
munications seeking supporting documenta-
tion for PWFA-related reasonable accom-
modations should not use this terminology.

1636.3(1)(3) Limitations on a Covered Entity
Seeking Supporting Documentation From a
Health Care Provider

143. When it is reasonable under the cir-
cumstances for the covered entity to seek
supporting documentation, a covered entity
may require that the supporting documenta-
tion comes from a health care provider. The
regulation contains a non-exhaustive list of
possible health care providers that is based
on the non-exhaustive list provided in the
Commission’s ADA policy guidance.14?

14842 U.S.C. 12112(D)(D(A).

149 See Enforcement Guidance on Reasonable
Accommodation, supra note 12, at Question 6.
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144. The covered entity may not require
that the health care provider who is submit-
ting documentation be the provider treating
the employee for the condition at issue, as
long as the health care provider is able to
confirm the physical or mental condition;
confirm that the physical or mental condi-
tion is related to, affected by, or arising out
of pregnancy, childbirth, or related medical
conditions (together ‘‘a limitation’’); and de-
scribe the adjustment or change at work
that is needed due to the limitation. The
covered entity may not require that an em-
ployee be examined by a health care provider
of the covered entity’s choosing.

1636.3(1)(4) Self-Confirmation of Pregnancy or
Lactation

145. For the purposes of supporting docu-
mentation under the PWFA, self-confirma-
tion is a simple statement in which the em-
ployee confirms, as set forth in
§1636.3(1)(1)(1), (iii) and (iv), the limitation
and adjustment or change that is needed at
work due to the limitation. The self-con-
firmation statement can be made in any
manner and can be made as part of the re-
quest for reasonable accommodation under
§1636.3(h)(2). For example, self-confirmation
may be spoken, it may be recorded or live, or
it may be written on paper or electronically,
such as in an email or text. Self-confirma-
tion does not need to use any particular
words or format, does not need to be written
on a form, does not need to be a particular
length, does not need to be notarized or oth-
erwise verified, and does not need to be ac-
companied by documentary or physical evi-
dence. In many instances, the self-confirma-
tion will be part of what the employee com-
municates when they start the reasonable
accommodation process. Example #10 of this
appendix, where an employee tells a manager
of her need for more frequent bathroom
breaks and explains that the breaks are
needed because the employee is pregnant, is
an example of self-confirmation of preg-
nancy.

Interaction Between the PWFA and the ADA

146. Employers covered by the PWFA also
are covered by the ADA.150 The ADA’s statu-
tory text includes express restrictions on
when a covered entity may require medical
exams and make disability-related inquir-
ies.151 These restrictions apply to all the
interactions between covered entities and
their employees, regardless of whether an in-
dividual has a disability. Thus, for example,
if an employee is requesting a reasonable ac-
commodation under the PWFA, the ADA’s
restrictions apply and prevent an employer

15042  U.S.C  12111(5)
2000gg(2) (PWFA).
15142 U.S.C. 12112(d), 12112(d)(4)(A).

(ADA); 42 TU.S.C.

29 CFR Ch. XIV (7-1-24 Edition)

from seeking the employee’s entire medical
record or asking the employee if they have
received accommodations in the past be-
cause these inquiries are likely to elicit in-
formation about a disability and are not job-
related and consistent with business neces-
sity in these circumstances. Independent of
these ADA restrictions, §1636.3(1)(2) also pro-
hibits seeking this type of documentation
under the PWFA because it goes beyond the
definition of reasonable documentation. Fi-
nally, depending on the facts, seeking such
information could violate 42 U.S.C. 2000gg-
2(f).

147. The ADA provides for the confiden-
tiality of medical information, subject to
limited disclosure rules.152 These rules apply
to medical information in the employer’s
possession, including information obtained
by an employer from disability-related in-
quiries or medical exams, or information ob-
tained as part of the reasonable accommoda-
tion process.!3 That an employee is preg-
nant, has recently been pregnant, or has a

15242 U.S.C. 12112()(3)(B); 29 CFR
1630.14(b)(1), (c)(1), (d)(4); EEOC, Enforcement
Guidance on Disability-Related Inquiries and
Medical Examinations of Employees Under the
ADA, at text accompanying nn.9-10 (2000)
[hereinafter Enforcement Guidance on Dis-
ability-Related Inquiries], http:/www.eeoc.gov/
laws/guidance/enforcement-guidance-disability-
related-inquiries-and-medical-examinations-em-
ployees (“The ADA requires employers to
treat any medical information obtained from
a disability-related inquiry or medical exam-
ination . . . as well as any medical informa-
tion voluntarily disclosed by an employee, as
a confidential medical record. Employers
may share such information only in limited
circumstances with supervisors, managers,
first aid and safety personnel, and govern-
ment officials investigating compliance with
the ADA.”); EEOC, Enforcement Guidance:
Preemployment Disability-Related Questions
and Medical Examinations, at text accom-
panying n.6 (1995) [hereinafter Emnforcement
Guidance: Preemployment Disability-Related
Questions], https:/www.eeoc.gov/laws/guidance/
enforcement-guidance-preemployment-dis-
ability-related-questions-and-medical. hittps:/
www.eeoc.gov/laws/guidance/enforcement-guid-
ance-preemployment-disability-related-ques-
tions-and-medical (‘““‘Medical information
must be kept confidential.”’). In addition,
Federal agencies are covered by the Privacy
Act of 1974, as amended, 5 U.S.C. 552a, and
many Federal agencies maintain equal em-
ployment opportunity records subject to a
Privacy Act System of Records Notice.

153 See Enforcement Guidance on Disability-
Related Inquiries, supra note 152, at General
Principles (‘““The ADA requires employers to
treat any medical information obtained from
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medical condition related to pregnancy or
childbirth is medical information. The ADA
requires that employers keep such informa-
tion confidential and only disclose it within
the confines of the ADA’s limited disclosure
rules. Similarly, disclosing that an employee
is receiving or has requested a reasonable ac-
commodation under the PWFA usually
amounts to a disclosure that the employee is
pregnant, has recently been pregnant, or has
a related medical condition and thus must be
treated as confidential medical information
as well. This is explained further in section
1636.7(a)(1) of this appendix under Prohibition
on Disability-Related Inquiries and Medical Ex-
aminations and Protection of Medical Informa-
tion.

148. If there is a situation where an em-
ployee requests an accommodation and both
the PWFA and the ADA could apply, the em-
ployer should apply the provision that it
would be less demanding for the employee to
satisfy. For example, assume a pregnant em-
ployee has diabetes that is exacerbated by
the pregnancy and needs breaks to eat or
drink. Under the PWFA, the covered entity
cannot seek supporting documentation (as
set forth in §1636.3(1)(1)(iii)) and this is the
provision that the employer should apply.

IV. 1636.4 NONDISCRIMINATION WITH REGARD
TO REASONABLE ACCOMMODATIONS RELATED
TO PREGNANCY

1636.4(a) Failing To Provide Reasonable
Accommodation

1. The statute at 42 U.S.C. 2000gg-1(1) pro-
hibits a covered entity from not making a
reasonable accommodation for a qualified
employee with a known limitation related to
pregnancy, childbirth, or related medical
conditions unless the covered entity can
demonstrate that the accommodation would
impose an undue hardship on the operation
of its business. This provision of the PWFA
uses the same language as the ADA, and the
rule likewise uses the language from the cor-
responding ADA regulation.l® Because 42
U.S.C. 2000gg-1(1) uses the same operative
language as the ADA, it should be inter-
preted in a similar manner.

2. This section is violated when a covered
entity fails to make reasonable accommoda-
tion to a qualified employee with a known

a disability-related inquiry or medical exam-
ination (including medical information from
voluntary health or wellness programs), as
well as any medical information voluntarily
disclosed by an employee, as a confidential
medical record.””) and text after n.12 (‘‘[Tlhe
ADA’s restrictions on inquiries and examina-
tions apply to all employees, not just those
with disabilities.””).

154 See 42 U.S.C.
1630.9(a).

12112(b)(5)(A); 29 CFR
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limitation, absent undue hardship.155 How-
ever, a covered entity does not violate 42
U.S.C. 2000gg-1(1) merely by refusing to en-
gage in the interactive process; for a viola-
tion, there also must have been a reasonable
accommodation that the employer could
have provided absent undue hardship.

1636.4(a)(1) Unnecessary Delay in Providing a
Reasonable Accommodation

3. An unnecessary delay in providing a rea-
sonable accommodation to the known limi-
tations related to pregnancy, childbirth, or
related medical conditions of a qualified em-
ployee may result in a violation of the
PWFA if the delay constitutes a failure to
provide a reasonable accommodation. This
can be true even if the reasonable accommo-
dation is eventually provided, when the
delay was unnecessary. Unnecessary delay
that can be actionable under this section can
occur at any time during the accommodation
process including, but not limited to, re-
sponding to the initial request, during the
interactive process, or in implementing the
accommodation once the request is ap-
proved. Delay by a third-party administrator
acting on behalf of the covered entity is at-
tributable to the covered entity.

4. Section 1636.4(a)(1) sets out the factors
that are used when determining whether a
delay in the provision of a reasonable accom-
modation violates the PWFA. Section
1636.4(a)(1) sets out the factors already iden-
tified in the ADA guidance% and adds three
additional factors, described in paragraphs 5,
6, and 7 of this section.

5. First, whether providing the accommo-
dation was simple or complex is a factor to
be considered. Under the PWFA, there are
certain modifications, set forth in
§1636.3(j)(4), that will virtually always be
found to be reasonable accommodations that

155The regulation in §1636.4, following the

language in the statute, uses the phrase
‘“known limitations related to pregnancy,
childbirth, or related medical conditions.”” 42
U.S.C. 2000gg-1(1), (3)-(5). Given the defini-
tion in the statute of ‘‘known limitation’ (42
U.S.C. 2000gg(4)), the phrase ‘“‘known limita-
tions related to pregnancy, childbirth, or re-
lated medical conditions” in §1636.4 and 42
U.S.C. 2000gg-1 should be understood to mean
that the known limitations are related to,
affected by, or arising out of pregnancy,
childbirth, or related medical conditions or
that ‘“‘known limitations’ mean physical or
mental conditions related to, affected by, or
arising out of pregnancy, childbirth, or re-
lated medical conditions.

156 See Emforcement Guidance on Reasonable
Accommodation, supra note 12, at Question 10
& n.38. The Enforcement Guidance notes that
these are ‘‘relevant factors’” but not that
these are the only factors.
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do not impose an undue hardship: (1) allow-
ing a pregnant employee to carry or keep
water near and drink, as needed; (2) allowing
a pregnant employee to take additional rest-
room breaks, as needed; (3) allowing a preg-
nant employee whose work requires standing
to sit and whose work requires sitting to
stand, as needed; and (4) allowing a pregnant
employee to take breaks to eat and drink, as
needed. If there is delay in providing these
accommodations to a qualified employee
with a known limitation, it will virtually al-
ways be found to be unnecessary because of
the presumption that these modifications
will be reasonable accommodations that do
not impose an undue hardship.

6. Second, whether the covered entity of-
fered the employee an interim reasonable ac-
commodation during the interactive process
is a factor to be considered. The offer of an
interim reasonable accommodation can be
made at any time following the request for
accommodation. The provision of an interim
accommodation will decrease the likelihood
that an unnecessary delay will be found.
Under this factor, the interim reasonable ac-
commodation should be one that enables the
employee to keep working as much as pos-
sible; the provision of leave will not be con-
sidered as a factor that can excuse delay, un-
less the employee selects, or requests, leave
as an interim reasonable accommodation.157

7. Third, the length of time for which the
employee will need the reasonable accommo-
dation is another factor to be considered.
Given that limitations related to, affected
by, or arising out of pregnancy, childbirth,
or related medical conditions are frequently
temporary, an unnecessary delay in pro-
viding an accommodation may mean that
the period necessitating the accommodation
could pass without action simply because of
the delay.

1636.4(a)(2) Refusing an Accommodation

8. An employee with a known limitation is
not required to accept a reasonable accom-
modation. However, if the rejection of the
reasonable accommodation results in the
employee being unable to perform the essen-
tial functions of the job, the employee is not
qualified. This provision mirrors the lan-
guage from a similar provision in the ADA
regulation,!58 with the inclusion of employ-
ees who are qualified under §1636.3(£)(2).

1636.4(a)(3) Covered Entity Failing To Provide a
Reasonable Accommodation Due to Lack of
Supporting Documentation

9. A covered entity cannot defend the fail-
ure to provide an accommodation based on

157The restriction on using leave as an in-
terim accommodation is based on 42 U.S.C.
2000gg-1(4) and 2000gg2-2(f).

158 See 29 CFR 1630.9(d).

29 CFR Ch. XIV (7-1-24 Edition)

the lack of supporting documentation if: the
covered entity did not seek supporting docu-
mentation; seeking supporting documenta-
tion was not reasonable under the -cir-
cumstances as defined in §1636.3(1)(1); the
covered entity sought documentation beyond
that which is reasonable as defined in
§1636.3(1)(2); or the covered entity did not
provide the employee sufficient time to ob-
tain and provide the supporting documenta-
tion sought.

1636.4(a)(4) Choosing Among Possible
Accommodations

10. The covered entity must provide an ef-
fective accommodation, i.e., one that meets
the employee’s needs or limitations. If there
is more than one effective accommodation,
the employee’s preference should be given
primary consideration.’®® However, the em-
ployer providing the accommodation has the
ultimate discretion to choose among effec-
tive reasonable accommodations.160 The em-
ployer may choose, for example, the less ex-
pensive accommodation, the accommodation
that is easier for it to provide, or, generally,
the accommodation that imposes the least
hardship.161 In the situation where the em-
ployer is choosing among effective reason-
able accommodations and does not provide
the accommodation that is the employee’s
preferred accommodation, the employer does
not have to show that it is an undue hard-
ship to provide the employee’s preferred ac-
commodation.

11. A covered entity’s ‘‘ultimate discre-
tion” in choosing a reasonable accommoda-
tion is limited by certain other consider-
ations. First, 42 U.S.C. 2000gg-1 (§1636.4(a)(4))
requires that the accommodation must pro-
vide the qualified employee with a known
limitation with equal employment oppor-
tunity.162 By this, the Commission means an
opportunity to attain the same level of per-
formance, experience the same level of bene-
fits, or otherwise enjoy the same terms, con-
ditions, and privileges of employment as are
available to the average similarly situated
employee without a known limitation, which
includes the individual who needs the accom-
modation when they are without the known
limitation.163 This may be shown by evidence

159 See 29 CFR part 1630, appendix, 1630.9.

160 Id.

161 ]d

162 See also Enforcement Guidance on Reason-
able Accommodation, supra note 12, at Ques-
tion 9, Example B.

163 See 29 CFR part 1630, appendix, 1630.9; 29
CFR part 1630, appendix, 1630.2(0) (explaining
that reassignment should be to a position
with equivalent pay, status, etc., if the indi-
vidual is qualified, and if the position is va-
cant within a reasonable amount of time);
see also Emnforcement Guidance on Reasonable
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of the opportunities that would have been
available to the employee seeking the ac-
commodation had they not identified a
known limitation or sought an accommoda-
tion, or other evidence that tends to dem-
onstrate that the accommodation provided
to the employee did not provide equal em-
ployment opportunity. Depending on the
facts, selecting the accommodation that
does not provide equal opportunity could
violate 42 U.S.C. 2000gg-1(1), 2000gg-1(5), or
2000gg—2(f).164

12. Second, 42 U.S.C. 2000gg-1(2) prohibits a
covered entity from requiring a qualified em-
ployee affected by pregnancy, childbirth, or
related medical conditions to accept an ac-
commodation other than any reasonable ac-
commodation arrived at through the inter-
active process.

13. Third, 42 U.S.C. 2000gg-1(4) prohibits a
covered entity from requiring a qualified em-
ployee with a known limitation to take
leave, whether paid or unpaid, if there is a
reasonable accommodation that will allow
the employee to continue to work, absent
undue hardship.

14. Fourth, 42 U.S.C. 2000gg-1(5) prohibits a
covered entity from taking adverse action in
terms, conditions, or privileges of employ-
ment against a qualified employee on ac-
count of the employee requesting or using a
reasonable accommodation to the known
limitations related to the pregnancy, child-
birth, or related medical conditions of the
employee.

Accommodation, supra note 12, at text fol-
lowing n.80 (‘‘However, if both the employer
and the employee voluntarily agree that
transfer is preferable to remaining in the
current position with some form of reason-
able accommodation, then the employer may
transfer the employee.”’); cf. EEOC, Compli-
ance Manual on Religious Discrimination, (12—
IV)(A)3) (2021) [hereinafter Compliance Man-
ual on Religious Discrimination], hittps:/
www.eeoc.gov/laws/guidance/section-12-reli-
gious-discrimination (stating that in the con-
text of a religious accommodation, an ac-
commodation would not be reasonable ‘“‘if it
requires the employee to accept a reduction
in pay rate or some other loss of a benefit or
privilege of employment and there is an al-
ternative accommodation that does not do
s0’’); EEOC, Enforcement Guidance: Unlawful
Disparate Treatment of Workers With
Caregiving Responsibilities, Example 5 (2007),
hitps://www.eeoc.gov/laws/guidance/enforce-
ment-guidance-unlawful-disparate-treatment-
workers-caregiving-responsibilities (explaining
how a worker can be a comparator for them-
selves).

164 Depending on the facts, this could be a
violation of Title VII's prohibition on sex
discrimination as well.
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15. Fifth, 42 U.S.C. 2000gg-2(f) prohibits re-
taliation and coercion by covered entities.

16. These limitations to the ‘“‘ultimate dis-
cretion’ of a covered entity to choose among
effective accommodations are described in
the discussions of §§1636.4(b), (d), and (e) and
1636.5(f).

17. Example Regarding Failing To Provide
Equal Employment Opportunity:

Example #56/Failing To Provide Equal Em-
ployment Opportunity: Yasmin’s job requires
her to travel to meet with clients. Because of
her pregnancy, she is not able to travel for 3
months. She asks that she be allowed to con-
duct her client meetings via video confer-
encing. Although this accommodation would
allow her to perform her essential job func-
tions and would not impose an undue hard-
ship, her employer reassigns her to smaller,
local accounts. Being assigned only to these
accounts is not an effective accommodation
because it limits Yasmin’s opportunity to
compete for promotions and bonuses as she
had in the past. This could be a violation of
42 U.S.C. 2000gg-1(1), because Yasmin is de-
nied an equal opportunity to compete for
promotions; thus, her employer has failed to
provide her a reasonable accommodation.
The employer’s actions also could violate 42
U.S.C. 2000gg-1(5) and 2000gg-2(f), or Title
VII’'s prohibition against pregnancy dis-
crimination.

1636.4(b) Requiring a Qualified Employee To
Accept an Accommodation

18. The statute at 42 U.S.C. 2000gg-1(2) pro-
hibits a covered entity from requiring a
qualified employee to accept an accommoda-
tion other than any reasonable accommoda-
tion arrived at through the interactive proc-
ess. Pursuant to this provision in the PWFA
and §1636.4(b), a covered entity cannot re-
quire a qualified employee to accept an ac-
commodation such as light duty or a tem-
porary transfer, or delay of an examination
that is part of the application process, with-
out engaging in the interactive process, even
if the covered entity’s motivation is concern
for the employee’s health or pregnancy.

19. The statute at 42 U.S.C. 2000gg-1(2) does
not require that the employee have a limita-
tion, known or not; thus, a violation of 42
U.S.C. 2000gg-1(2) could occur if a covered en-
tity believes that a qualified employee is
pregnant and decides, without engaging in
the interactive process with the employee,
that the employee needs a particular accom-
modation, and unilaterally requires the em-
ployee to accept the accommodation, even
though the employee has not requested it
and can perform the essential functions of
the job without it. For example, this provi-
sion could be violated if an employment
agency, without discussing the situation
with the candidate, decides that a candidate
recovering from a miscarriage needs an ac-
commodation in the form of not being sent
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to certain jobs that the agency views as too
physical. Similarly, a violation could result
if an employer decides to excuse a qualified
pregnant employee from overtime as an ac-
commodation without the employee seeking
an accommodation and the employer and the
employee engaging in the interactive proc-
ess.165

20. Additionally, a violation could occur if
a covered entity receives a request for a rea-
sonable accommodation and unilaterally im-
poses an accommodation that was not re-
quested by the qualified employee without
engaging in the interactive process.

21. Example Regarding Requiring an Em-
ployee To Accept an Accommodation:

Example #57/Requiring an Employee To Ac-
cept an Accommodation: Kia, a restaurant
server, is pregnant. She asks for additional
breaks during her shifts as her pregnancy
progresses because she feels tired, and her
feet are swelling. Her employer, without en-
gaging in the interactive process with Kia,
directs Kia to take host shifts for the re-
mainder of her pregnancy, because it allows
her to sit for long periods. The employer has
violated 42 U.S.C. 2000gg-1(2) (§1636.4(b)), be-
cause it required Kia to accept an accommo-
dation other than one arrived at through the
interactive process, even if Kia’s earnings
did not decrease and her terms, conditions,
and privileges of employment were not
harmed.

Moreover, if the host shift does not provide
Kia with equal terms, conditions, and privi-
leges of employment (e.g., Kia’s wages de-
crease or Kia no longer can earn tips), the
covered entity also may have violated 42
U.S.C. 2000gg-1(1) (requiring reasonable ac-
commodation absent undue hardship);
2000gg-1(5) (prohibiting adverse action in
terms, conditions, or privileges of employ-
ment); and/or 2000gg—2(f) (prohibiting retalia-
tion) (§§1636.4(a) and (e) and 1636.5(f)).

22. Finally, this provision also could be
violated if a covered entity has a rule that
requires all qualified pregnant employees to
stop a certain function—such as traveling—
automatically, without any evidence that
the particular employee is unable to perform
that function.

1636.4(c) Denying Opportunities to Qualified
Employees

23. The statute at 42 U.S.C. 2000gg-1(3) pro-
hibits a covered entity from denying employ-
ment opportunities to a qualified employee
with a known limitation if the denial is
based on the need of the covered entity to
make reasonable accommodations to the

165These actions also could violate Title
VII’s prohibition of disparate treatment
based on sex. See Enforcement Guidance on
Pregnancy Discrimination, supra note 24, at
M®B)D).

29 CFR Ch. XIV (7-1-24 Edition)

known limitations related to, affected by, or
arising out of pregnancy, childbirth, or re-
lated medical conditions of the qualified em-
ployee. Thus, an employee’s known limita-
tion and need for a reasonable accommoda-
tion cannot be part of the covered entity’s
decision regarding hiring, discharge, pro-
motion, or other employment decisions, un-
less the reasonable accommodation would
impose an undue hardship on the covered en-
tity.

24. This provision in the PWFA uses lan-
guage similar to that of the ADA, and
§1636.4(c) likewise uses language similar to
the corresponding ADA regulation.166 Sec-
tion 1636.4(c) encompasses situations where
the covered entity’s decision is based on the
future possibility that a reasonable accom-
modation will be needed, i.e., 42 U.S.C.
2000gg-1(3) prohibits a covered entity from
making a decision based on its belief that an
employee may need a reasonable accommo-
dation in the future regardless of whether
the employee has asked for one or not. Thus,
under §1636.4(c), this prohibition would in-
clude situations where a covered entity re-
fuses to hire a pregnant applicant because
the covered entity believes that the appli-
cant will need leave to recover from child-
birth, regardless of whether the covered enti-
ty knows the exact amount of leave the ap-
plicant will require, or whether the applicant
has mentioned the need for leave as a reason-
able accommodation to the covered entity.

1636.4(d) Requiring a Qualified Employee To
Take Leave

25. A covered entity may not require a
qualified employee to take leave, whether
paid or unpaid, if another reasonable accom-
modation can be provided to the employee’s
known limitations related to pregnancy,
childbirth, or related medical conditions ab-
sent undue hardship.

26. This provision does not prohibit a cov-
ered entity from offering leave as a reason-
able accommodation if leave is the reason-
able accommodation requested or selected by
the qualified employee, or if it is the only
reasonable accommodation that does not
cause an undue hardship. As provided in
§1636.3(1)(3), both paid leave (accrued, short-
term disability, or another employer benefit)
and unpaid leave are potential reasonable ac-
commodations under the PWFA.

1636.4(e) Adverse Action on Account of Request-
ing or Using a Reasonable Accommodation

27. The PWFA contains overlapping provi-
sions that protect employees, applicants, and
former employees seeking or using reason-
able accommodations. Importantly, nothing

166 See 42 U.S.C.
1630.9(b).

12112(b)(5)(B); 29 CFR
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in the PWFA limits which provision an em-
ployee may use to protect their rights.

28. One of these provisions is 42 U.S.C.
2000gg-1(5), which prohibits adverse action in
the terms, conditions, or privileges of em-
ployment against a qualified employee on
account of the employee requesting or using
a reasonable accommodation to the known
limitations related to the pregnancy, child-
birth, or related medical conditions of the
employee.

29. The protections provided by 42 U.S.C.
2000gg-1(b) are likely to have significant
overlap with 42 U.S.C. 2000gg-2(f), which pro-
hibits retaliation. However, the PWFA’s
anti-retaliation provisions apply to a broad-
er group of individuals and actions than 42
U.S.C. 2000gg-1(5) does.

30. ““Terms, conditions, or privileges of em-
ployment” is a term from Title VII, and the
Commission has interpreted it to encompass
a wide range of activities or practices that
occur in the workplace including, but not
limited to: discriminatory work environ-
ment or atmosphere; duration of work (such
as the length of an employment contract,
hours of work, or attendance); work rules;
job assignments and duties; and job advance-
ment (such as training, support, and per-
formance evaluations).167 In addition, for the
purposes of 42 U.S.C. 2000gg-1(5), ‘‘terms,
conditions, or privileges of employment’’ can
include hiring, discharge, or compensation.

31. This provision prohibits a covered enti-
ty from taking a harmful action against a
qualified employee. For example, this provi-
sion prohibits a covered entity from penal-
izing an employee for having requested or
used an accommodation that the covered en-
tity had granted previously.

32. Examples Regarding Adverse Action in
Terms, Conditions, or Privileges of Employ-
ment:

Example #58/Adverse Action in Terms, Condi-
tions, or Privileges of Employment: Nava took
leave to recover from childbirth as a reason-
able accommodation under the PWFA, and,
as a result, failed to meet the sales quota for
that quarter, which led to a negative per-
formance appraisal. The negative appraisal
could be a violation of 42 U.S.C. 2000gg-1(5)
because Nava received it due to the use of a
reasonable accommodation. If an employee
receives the reasonable accommodation of
leave, a production standard, such as a sales
quota, may need to be prorated to account

16742 U.S.C. 2000e-2(a)(1); Compliance Man-
ual on Terms, Conditions, and Privileges of Em-
ployment, supra note 69, at 613.1(a) (stating
that the language is to be read in the broad-
est possible terms and providing a list of ex-
amples).
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for the reduced amount of time the employee
works.168

33. Also, an employer may violate this pro-
vision if there is more than one reasonable
accommodation that does not impose an
undue hardship, and the employer, after the
interactive process, chooses the accommoda-
tion that causes an adverse action with re-
spect to the terms, conditions, or privileges
of employment, despite the existence of an
alternative accommodation that would not
do so.

Example #59/Adverse Action in Terms, Condi-
tions, or Privileges of Employment: Ivy asks for
additional bathroom breaks during the work-
day because of pregnancy, including during
overtime shifts. After talking to Ivy, Ivy’s
supervisor decides Ivy should simply not
work overtime, because during the overtime
shift there are fewer employees and the su-
pervisor does not want to bother figuring out
coverage for Ivy’s bathroom breaks, al-
though it would not be an undue hardship to
do so. As a result, Ivy is not assigned over-
time and loses earnings. The employer’s ac-
tions could violate 42 U.S.C. 2000gg-1(5) be-
cause Ivy suffered the adverse action of not
being assigned to overtime and losing wages
because she used a reasonable accommoda-
tion.

Example #60/Adverse Action in Terms, Condi-
tions, or Privileges of Employment: Leah asks
for telework due to morning sickness.
Through the interactive process, it is deter-
mined that either telework or a later sched-
ule combined with an hour rest break in the
afternoon would allow Leah to perform the
essential functions of her job without impos-
ing an undue hardship. Although Leah pre-
fers telework, the employer would rather
Leah be in the office. It would not be a viola-
tion of 42 U.S.C. 2000gg-1(5) to offer Leah the
schedule change/rest break, instead of
telework, as a reasonable accommodation.

34. The facts set out in Examples #58 and
#59 of this appendix also could violate 42
U.S.C. 2000gg-1(1) and 2000gg—2(f).

V. 1636.5 REMEDIES AND ENFORCEMENT

1. In crafting the PWFA remedies and en-
forcement section, Congress recognized the
advisability of using the existing mecha-
nisms for redress of other forms of employ-
ment discrimination. The regulation at
§1636.5(a), (c), (d), and (e) follows the lan-
guage of the statute.

1636.5(a) Remedies and Enforcement Under Title
viI

2. The enforcement mechanisms, proce-
dures, and remedies available to employees
and others covered by Title VII apply to the

168 See Enforcement Guidance on Reasonable

Accommodation, supra note 12, at Question 19.
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PWFA.169 Thus, employees covered by sec-
tion 706 of Title VII may file charges alleging
violations of the PWFA with the Commis-
sion, and the Commission will investigate
them using the same process as set out in
Title VII.170 Similarly, the Commission will
use the same rules to determine the time
limits for filing a charge; if the State or lo-
cality in which the charge has been filed has
a law prohibiting sex discrimination, preg-
nancy discrimination, or specifically pro-
viding accommodations for pregnancy, child-
birth, or related medical conditions, the
deadline to file a charge will be 300 days.17t

1636.5(e) Remedies and Enforcement Under
Section 717 of the Civil Rights Act of 1964

3. The applicable procedures and available
remedies for employees covered by section
717 of the Civil Rights Act of 1964, 42 U.S.C.
2000e-16, apply under the PWFA. Employees
covered by section 717 of Title VII may file
complaints with the relevant Federal agency
which will investigate them, and the Com-
mission will process appeals using the same
process as set out in Title VII for Federal
employees. Thus, the Commission’s imple-
menting regulations found at 29 CFR part
1614 (Federal sector equal employment op-
portunity) apply to the PWFA as well.

Damages

4. As with other Federal employment dis-
crimination laws, the PWFA provides for re-
covery of pecuniary and non-pecuniary dam-
ages, including compensatory and punitive
damages. The statute’s adoption by reference
of section 1977A of the Revised Statutes of
the United States, 42 U.S.C. 1981a, also im-
ports the limitations on the recovery of com-
pensatory damages and punitive damages
generally applicable in employment dis-
crimination cases, depending on the size of
the employer. Punitive damages are not
available in actions against a government,
government agency, or political subdivision.
This part lays out these requirements in-
volving damages in separate paragraphs
under §1636.5(a) through (e).

16942 U.S.C. 2000gg-2(a), (d), (e).

170 See 29 CFR part 1601.

111 See EEOC v. Dolgencorp, LLC, 899 F.3d
428, 433-34 (6th Cir. 2018) (applying the 300-
day time limit to a charge alleging failure to
provide a reasonable accommodation under
the ADA filed in Tennessee where the state
statute prohibited discrimination against in-
dividuals with disabilities but did not pro-
vide for reasonable accommodations, noting,
“‘[t]he relevant question is whether the state
agency has the power to entertain the claim-
ant’s disability discrimination claim, not
whether state law recognizes the same theo-
ries of discrimination as federal law’’).

29 CFR Ch. XIV (7-1-24 Edition)

1636.5(f) Prohibition Against Retaliation

5. The anti-retaliation provisions of the
PWFA should be interpreted broadly, like
those of Title VII and the ADA, to effectuate
Congress’ broad remedial purpose in enact-
ing these laws.1”2 The protections of these
provisions extend beyond qualified employ-
ees with known limitations and cover activ-
ity that may not yet have occurred, such as
a circumstance in which a covered entity
threatens an employee with termination if
they file a charge or requires an employee to
sign an agreement that prohibits such indi-
vidual from filing a charge with the Commis-
sion.17

1636.5(f)(1) Prohibition Against Retaliation

6. The types of conduct prohibited, the
standard for determining what constitutes
retaliatory conduct, and the individuals pro-
tected under the PWFA are the same as they
are under Title VII.1" Accordingly, this pro-
vision prohibits discrimination against em-
ployees who engage in protected activity,
which includes ‘‘‘participating’ in an EEO
process or ‘opposing’ discrimination.’’ 17
Title VII’s anti-retaliation provision is broad
and protects an employee from conduct,
whether related to employment or not, that
a reasonable person would have found ‘‘ma-
terially adverse,”” meaning that the action
“well might have dissuaded a reasonable
worker from making or supporting a charge
of discrimination.’”’17® Additionally, Title

172 See Enforcement Guidance on Retaliation
and Related Issues, supra note 89, at (II)(A)(1)
(describing the broad protection of the par-
ticipation clause); id. at (II)(A)(2), (2)(a) (de-
scribing the broad protection of the opposi-
tion clause).

173 See EEOC, Enforcement Guidance on Non-
Waivable Employee Rights under EEOC En-
forced Statutes, (II) (1997), hittps://
www.eeoc.gov/laws/guidance/enforcement-guid-
ance-non-waivable-employee-rights-under-eeoc-
enforced-statutes (‘‘[PlJromises not to file a
charge or participate in an EEOC proceeding
are null and void as a matter of public pol-
icy. Agreements extracting such promises
from employees may also amount to sepa-
rate and discrete violations of the anti-retal-
iation provisions of the civil rights stat-
utes.”).

171 See 42 TU.S.C. 2000gg-2(f)(1) (using the
same language as 42 U.S.C. 2000e-3(a)).

175 See Enforcement Guidance on Retaliation,
supra note 89, at (II)(A); see also id. at
(IT)(A)(1), (2) (describing protected activity
under Title VII's anti-retaliation clause).

176 Burlington N. & Santa Fe Ry. Co. v. White,
548 U.S. 53, 68 (2006) (internal citations and
quotation marks omitted).
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VII’s anti-retaliation provision protects em-
ployees, applicants, and former employees.177
The same interpretations apply to the
PWFA’s anti-retaliation provision.178

7. Section 1636.5(f) contains three other
provisions based on the statutory language
and established anti-retaliation concepts
under Title VII and the ADA.

8. First, 42 U.S.C. 2000gg-2(f)(1) protects
‘“‘any employee,”” not only ‘‘a qualified em-
ployee with a known limitation’’; therefore,
an employee, applicant, or former employee
need not establish that they have a known
limitation or are qualified (as those terms
are defined in the PWFA) to bring a claim
under 42 U.S.C. 2000gg-2(f)(1).17

9. Second, a request for a reasonable ac-
commodation under the PWFA constitutes
protected activity, and therefore retaliation
for such a request is prohibited.180

10. Third, an employee, applicant, or
former employee does not have to be actu-
ally deterred from exercising or enjoying
rights under this section for the retaliation
to be actionable.181

1636.5(f)(2) Prohibition Against Coercion

11. The PWFA’s anti-coercion provision
uses the same language as the ADA’s inter-
ference provision, with one minor variation
in the title of the section.82 The scope of the
PWFA anti-coercion provision is broader

177 See 42 U.S.C. 2000e-3(a). The statute at 42
U.S.C. 2000gg—2(f)(1) applies to an ‘‘em-
ployee’ which 42 U.S.C. 2000gg(3) defines to
include applicants. The statute at 42 U.S.C.
2000gg(3) relies on the Title VII definition of
employee, which includes former employees,
where relevant. See also Robinson v. Shell Oil
Co., 519 U.S. 337, 346 (1997) (finding former
employees are protected under Title VII's
anti-retaliation provision).

178 A1l retaliatory conduct under Title VII
(and the ADA), including retaliation that
takes the form of harassment, is evaluated
under the legal standard for retaliation. See
Enforcement Guidance on Retaliation, supra
note 89, at (IN(B)(3).

179 See Enforcement Guidance on Retaliation,
supra note 89, at (II)(A)(3).

180 See id. at (II)(A)(2)(e) and Example 10.

181 See id. at (II)(B)(1), (2) (stating that the
retaliation ‘‘standard can be satisfied even if
the individual was not in fact deterred’” and
that ‘“‘[i]f the employer’s action would be
reasonably likely to deter protected activ-
ity, it can be challenged as retaliation even
if it falls short of its goal”’).

182The ADA uses the phrase ‘‘Interference,
coercion, or intimidation’ to preface the
prohibition against interference (42 U.S.C.
12203(b)), whereas the PWFA uses ‘‘Prohibi-
tion against coercion” (42 U.S.C. 2000gg—
2(f)(2)). The language of the prohibitions is
otherwise identical.
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than the anti-retaliation provision; it
reaches those instances ‘‘when conduct does
not meet the ‘materially adverse’ standard
required for retaliation.’’183 Following the
language of 42 U.S.C. 2000gg-2(f)(2) and con-
sistent with the ADA’s analogous inter-
ference provision, §1636.5(f)(2) protects indi-
viduals, not qualified employees with a
known limitation under the PWFA. Thus,
the individual need not be an employee, ap-
plicant, or former employee and need not es-
tablish that they have a known limitation or
that they are qualified (as those terms are
defined in the PWFA) to bring a claim for co-
ercion under the PWFA 184

12. The purpose of this provision is to en-
sure that employees are free to avail them-
selves of the protections of the statute.
Thus, consistent with the ADA regulation
for the analogous provision, §1636.5(f)(2) in-
cludes ‘“‘harass’ in the list of prohibitions;
the inclusion is intended to characterize the
type of adverse treatment that may in some
circumstances violate the coercion provi-
sion.185 Section 1636.5(f)(2) also states that an
individual does not actually have to be de-
terred from exercising or enjoying rights
under this section for the coercion to be ac-
tionable.186

13. Importantly the coercion provision does
not apply to any and all conduct or state-
ments that an individual finds intimidating;
it only prohibits conduct that is reasonably
likely to interfere with the exercise or en-
joyment of PWFA rights.187

Some examples of coercion include:

e coercing an individual to relinquish or
forgo an accommodation to which they are
otherwise entitled;

e intimidating an applicant from request-
ing an accommodation for the application
process by indicating that such a request
will result in the applicant not being hired;

183 See Enforcement Guidance on Retaliation,

supra note 89, at (III).

184 See id.

185 See 29 CFR 1630.12(b); see also Enforcement
Guidance on Retaliation, supra note 89, at text
accompanying n.177 (stating, with regard to
the ADA, that ‘‘[t]he statute, regulations,
and court decisions have not separately de-
fined the terms ‘coerce,” ‘intimidate,’
‘threaten,” and ‘interfere.’ Rather, as a
group, these terms have been interpreted to
include at least certain types of actions
which, whether or not they rise to the level
of unlawful retaliation, are nevertheless ac-
tionable as interference.’’).

186 See Emforcement Guidance on Retaliation,
supra note 89, at (II)(B)(1), (2) (noting that
actions can be challenged as retaliatory even
if the person was not deterred from engaging
in protected activity).

187 See id at (III) (discussing the ADA’s in-
terference provision).
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e issuing a policy or requirement that pur-
ports to limit an employee’s rights to invoke
PWFA protections (e.g., a fixed leave policy
that states ‘“‘no exceptions will be made for
any reason’’);

e interfering with a former employee’s
right to file a PWFA lawsuit against a
former employer by stating that a negative
job reference will be given to prospective em-
ployers if the suit is filed; and

e subjecting an employee to unwarranted
discipline, demotion, or other adverse treat-
ment because they assisted a coworker in re-
questing a reasonable accommodation.188

Possible Violations of 42 U.S.C. 2000gg-2(f)
(§1636.5(f)) Based on Seeking Supporting
Documentation During the Reasonable Ac-
commodation Process and Disclosure of
Medical Information

14. Seeking documentation or information
that goes beyond the parameters laid out in
§1636.3(1) when an employee requests a rea-
sonable accommodation under the PWFA
may violate 42 U.S.C. 2000gg-2(f) (§1636.5(f))
because seeking such information or docu-
mentation might well dissuade a reasonable
person from engaging in protected activity,
such as requesting a reasonable accommoda-
tion, or might constitute coercion. Cir-
cumstances under which going beyond the
parameters of §1636.3(1) may violate 42 U.S.C.
2000gg-2(f) (§1636.5(f)) include:

e Seeking supporting documentation or in-
formation in response to an employee’s re-
quest for reasonable accommodation when it
is not reasonable under the circumstances
for the covered entity to determine whether
the employee has a physical or mental condi-
tion related to, affected by, or arising out of
pregnancy, childbirth, or related medical
conditions (a limitation) and needs an ad-
justment or change at work due to the limi-
tation, whether or not the employee provides
the documentation or information and
whether or not the employer grants the ac-
commodation.

e Continued efforts to obtain more infor-
mation or supporting documentation when
sufficient information or supporting docu-
mentation has already been provided to
allow the employer to determine whether the
employee has a physical or mental condition
related to, affected by, or arising out of preg-
nancy, childbirth, or related medical condi-
tions (a limitation) and the adjustment or
change at work that is needed due to the
limitation, whether or not the employee pro-
vides the documentation or information and
whether or not the employer grants the ac-
commodation.189

188 See id.

189 This is based on a similar policy adopted
under the ADA. See Enforcement Guidance on
Disability-Related Inquiries, supra note 152, at

29 CFR Ch. XIV (7-1-24 Edition)

15. Disclosing medical information, threat-
ening to disclose medical information, or re-
quiring an employee to share their medical
information other than in the limited situa-
tions set out in section 1636.7(a)(1) of this ap-
pendix under Prohibition on Disability-Related
Inquiries and Medical Examinations and Pro-
tection of Medical Information also may vio-
late 42 U.S.C. 2000gg—2(f) (§1636.5(f)) because
such actions might well dissuade a reason-
able person from engaging in protected ac-
tivity, such as requesting a reasonable ac-
commodation, or might constitute coer-
cion.190

16. Actions that the courts or the Commis-
sion have previously determined may be re-
taliation or interference under Title VII or
the ADA may violate the retaliation and co-
ercion provisions of the PWFA as well. De-
pending on the facts, a covered entity’s re-
taliation for activity protected under the
PWFA also may violate 42 U.S.C. 2000gg-1(1)
(because these actions may make the accom-
modation ineffective) or 2000gg-1(5) (prohib-
iting adverse actions) (§1636.4(a) and (e)).

17. The following examples could violate 42
U.S.C. 2000gg-2(f) and also may violate 42
U.S.C. 2000gg-1(1), (b) or other laws.

Example #61/Retaliatory Performance Ap-
praisal: Perrin requests a stool to sit on due
to her pregnancy which makes standing dif-
ficult. Lucy, Perrin’s supervisor, denies
Perrin’s request. The corporate human re-
sources department instructs Lucy to grant
the request because there is no undue hard-
ship. Angry about being told to provide the

Question 11 (‘‘[W]lhen an employee provides
sufficient evidence of the existence of a dis-
ability and the need for reasonable accom-
modation, continued efforts by the employer
to require that the individual provide more
documentation and/or submit to a medical
examination could be considered retalia-
tion.””). The Commission notes that if the
covered entity can show that it had a good
faith belief that the submitted documenta-
tion was insufficient and thus sought addi-
tional documentation, its actions would not
be retaliatory because they would lack the
requisite intent.

190 As described in detail infra in section
1636.7(a)(1) of this appendix under Prohibition
on Disability-Related Inquiries and Medical Ex-
aminations and Protection of Medical Informa-
tion, the ADA’s rules on medical confiden-
tiality apply to medical information ob-
tained under the PWFA and allow for disclo-
sure of such information only in specific,
limited circumstances. See 42 TU.S.C.
12112(d)(3); 29 CFR 1630.14; Enforcement Guid-
ance on Disability-Related Inquiries, supra note
152, at text accompanying nn.9-10; Enforce-
ment Guidance: Preemployment Disability-Re-
lated Questions, supra note 152, at text accom-
panying n.6.
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reasonable accommodation, Lucy thereafter
gives Perrin an unjustified poor performance
rating and denies Perrin’s request to attend
training that Lucy approves for Perrin’s co-
workers.

Example #62/Retaliatory Surveillance:
Marisol files an EEOC charge after Cyrus,
her supervisor, refuses to provide her with
the reasonable accommodation of help with
lifting following her cesarean section.
Marisol also alleges that after she requested
the accommodation, Cyrus asked two co-
workers to: conduct surveillance on Marisol,
including watching her at work; note with
whom she associated in the workplace; sug-
gest to other employees that they should
avoid her; and report her breaks to Cyrus,
who said he kept a record of this information
‘‘just in case.”

Example #63/Seeking Supporting Documenta-
tion Beyond §1636.3(1): Mara provides her em-
ployer with a note from her health care pro-
vider explaining that she is pregnant and
will need the functions of her position that
require her to be around certain chemicals to
be temporarily suspended. Mara’s supervisor
requires that Mara confirm the pregnancy
through an ultrasound, even though the em-
ployer already has sufficient information to
determine whether Mara has a physical or
mental condition related to, affected by, or
arising out of pregnancy, childbirth, or re-
lated medical conditions (a limitation) and
needs an adjustment or change at work due
to the limitation.

Example #64/Dissuaded from Requesting an
Accommodation: During an interview at an
employment agency, Arden tells the human
resources staffer, Stanley, that Arden is
dealing with complications from their recent
childbirth and may need time off for doctor’s
appointments during their first few weeks at
work. Stanley counsels Arden that needing
leave so soon after starting will be a ‘‘black
mark’ on their application and that it would
be a waste of time for the employment agen-
cy to try to find work for Arden.

Example #65/Threatening Future Employ-
ment: Merritt, who gets jobs through an em-
ployment agency, is fired after requesting an
accommodation under the PWFA. The em-
ployment agency refuses to refer Merritt to
other employers, telling Merritt that the
agency only refers workers who will not
cause any trouble.

Example #66/Disciplined for Assisting Other
Employees: Jessie, a factory union steward,
ensures that workers know about their
rights under the PWFA and encourages em-
ployees with known limitations to ask for
reasonable accommodations. Jessie helps
employees navigate the reasonable accom-
modation process and provides suggestions of
possible reasonable accommodations. Fac-
tory supervisors, annoyed by the number of
PWFA reasonable accommodation requests,
write up Jessie for trivial timekeeping viola-
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tions and other actions that had not been
deemed worthy of discipline prior to Jessie
assisting other employees with their PWFA
accommodation requests.

Example #67/Negative Reference: While she
was pregnant, Laila requested and received
the reasonable accommodation of a tem-
porary suspension of the essential function
of moving heavy boxes and placement in the
light duty program. After giving birth, Laila
tells her employer that she has decided to re-
sign and stay home for a year. Her employer
responds that if Laila follows through and
resigns now, the employer will have no
choice but to give her a negative reference
because Laila demanded an accommodation
but did not have the loyalty to come back
after having her baby.

Example #68/Seeking Supporting Documenta-
tion Beyond §1636.3(1): Robbie, a retail work-
er, is pregnant. Her job requires her to stand
at a cash register. Because of her pregnancy,
Robbie has difficulty standing for long peri-
ods of time. Robbie explains the situation to
the manager, who requires Robbie to produce
a signed doctor’s note saying that Robbie is
pregnant and needs to sit. Because Robbie is
pregnant and has requested one of the simple
modifications that will virtually always be
found to be a reasonable accommodation
that does not impose an undue hardship, and
she has confirmed the limitation and her
need for the modification due to the limita-
tion, the manager is not permitted to seek
supporting documentation, as set forth in
§1636.3(1)(1)(dii).

Example #69/Disciplined Through Workplace
Policy: Tina gave birth and started a new job.
She is experiencing urinary incontinence re-
lated to, affected by, or arising out of child-
birth and needs time to attend a medical ap-
pointment. Her new employer has a policy
that employees cannot be absent during the
first 90 days of work. Tina requests and is
given the reasonable accommodation of time
to attend her medical appointment, but then
is issued a disciplinary write-up for missing
work during her first 90 days.

Example #70/Retaliatory Failure to Provide
Interim Reasonable Accommodation:
Dominique is lactating and, based on the rec-
ommendation of her health care provider, re-
quests additional safety gear and protection
to reduce the risk that chemicals she works
with will contaminate her breast milk. The
equipment has to be ordered, and the em-
ployer puts Dominique on unpaid leave while
waiting for the equipment, although there is
available work that Dominique could per-
form that would not require her to be around
the chemicals while she waits for the addi-
tional safety gear. Additionally, her super-
visor tells human resources staff that he is
tired of accommodating Dominique because
she asked for accommodations during her
pregnancy as well and there has to be an end
to her requests.
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Example #71/Retaliation for Requesting Safety
Information: Wynne is pregnant and is in a
probationary period as a janitor. She asks
her supervisor for safety information about
the cleaning products that she handles as
part of her job and explains it is to help her
determine if she needs to ask for a reason-
able accommodation regarding exposure to
the chemicals. Her supervisor tells her not to
worry and warns her that trying to get this
kind of information will mark her as a trou-
blemaker. During her first review near the
end of the probationary period, the super-
visor notes that, for an entry-level janitor,
Wynne asks many questions and behaves like
a troublemaker. The supervisor terminates
Wynne even though she was performing sat-
isfactorily.

Example #72/Seeking Supporting Documenta-
tion Beyond §1636.3(1): An employer adopts a
policy requiring everyone who requests a
reasonable accommodation to provide med-
ical documentation in support of the request.
Cora, a production worker who is 8 months
pregnant, requests additional bathroom
breaks. The employer applies the policy to
her, refusing to provide the accommodation
until she submits supporting documentation,
even though under §1636.3(1)(1)(iii) the em-
ployer is not permitted to seek documenta-
tion in this situation.

Example #73/Seeking Supporting Documenta-
tion Beyond §1636.3(1) and Failure to Provide
Accommodation: An employer adopts a policy
requiring everyone who requests a reason-
able accommodation to provide supporting
documentation. Fourteen months after giv-
ing birth, Alex wants to continue to pump at
work, which is beyond the length of time the
PUMP Act requires. She explains her request
to her supervisor and asks that she have
breaks to pump and that the room provided
have a chair, a table, access to electricity
and running water. Alex’s employer refuses
to grant the accommodations unless Alex
provides supporting documentation from her
health care provider. Alex cannot provide
the information, so she stops pumping. In ad-
dition to potentially violating 42 U.S.C
2000gg-2(f), the employer cannot use the lack
of supporting documentation as a defense to
the failure to provide the accommodations
because seeking documentation was not rea-
sonable under the circumstances as set forth
in §1636.3(1)(1)(iv) and thus these actions may
violate 42 U.S.C 2000gg-1(1) (§1636.4(a)(3)).

Example #74/Retaliatory Waiver of Rights: An
employer adopts a policy under which an em-
ployee who files a claim with the EEOC or
another outside agency automatically
waives their right to have a complaint proc-
essed through the employer’s internal com-
plaint procedure. Rebecca submitted an in-
ternal complaint to her supervisor after her
request for a reasonable accommodation was
denied and, a month later, filed a charge
with the EEOC. The employer notified her

29 CFR Ch. XIV (7-1-24 Edition)

that it would stop investigating her internal
complaint until the EEOC matter was re-
solved, but that she would be free to pursue
the internal resolution of her complaint if
she withdrew her EEOC charge. The employ-
er’s policy is retaliatory because it adversely
affects the employee by stripping her of an
employment privilege for filing a charge
with the EEOC.

Example #75/Disclosure of Medical Informa-
tion: Caroline requested and received an ac-
commodation under the PWFA in the form of
a lifting restriction due to a back injury re-
lated to her pregnancy. Caroline’s accommo-
dation was granted early in her third tri-
mester. Two weeks after her accommodation
went into effect, during a team meeting,
Caroline’s supervisor went around the table
describing each team members’ duties, sigh-
ing as she explained that Caroline had a back
injury due to pregnancy that prevented her
from lifting and that Caroline’s injury was
the reason that other team members had
extra duties. At each biweekly team meeting
for the next two months, Caroline’s super-
visor noted that team members continued to
be assigned extra duties because of Caro-
line’s back injury. In addition to potential
violation 42 U.S.C 2000gg—2(f), this disclosure
of medical information violates the ADA’s
confidentiality rules, as it does not fit with-
in any of the five disclosure exceptions.

Example #76/Retaliatory Harassment: Benita
requested and received an accommodation
under the PWFA in the form of a one-hour
delayed start time due to morning sickness
related to her pregnancy. Benita’s coworkers
are aware that she is receiving the accommo-
dation due to a condition related to her preg-
nancy. A few days after Benita’s accommo-
dation is granted, her coworkers start to
make unwelcome, critical comments about
her ‘“‘late” arrivals on a frequent basis, in-
cluding that other pregnant individuals were
able to start work on time during their preg-
nancies, that being able to ‘“‘work during
pregnancy is mind over matter,” and calling
her ‘“lazy’” and a ‘‘slacker.” The coworkers
schedule meetings that begin a half hour be-
fore Benita arrives in the office and com-
plain to Benita’s supervisor that she arrives
late to those meetings. Because she cannot
attend the meetings, Benita falls behind on
her work.

1636.5(g) Limitation on Monetary Damages

18. The PWFA at 42 U.S.C. 2000gg-2(g),
using the language of the Civil Rights Act of
1991, 42 U.S.C. 1981a(a)(3), provides a limita-
tion on damages based on a ‘‘good faith ef-
fort”” to provide a reasonable accommoda-
tion. The covered entity bears the burden of
proof for this affirmative defense. This limi-
tation on damages applies to violations of 42
U.S.C. 2000gg-1(1) (§1636.4(a)) only. It does
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not apply to any other provisions of the
PWFA.

VI. 1636.7 RELATIONSHIP TO OTHER LAWS

1636.7(a)(1) Relationship to Other Laws in
General

1. The PWFA does not limit the rights of
individuals affected by pregnancy, child-
birth, or related medical conditions under a
Federal, State, or local law that provides
greater or equal protection. It is equally true
that a Federal, State, or local law that pro-
vides less protection for individuals affected
by pregnancy, childbirth, or related medical
conditions than the PWFA does not limit the
rights provided by the PWFA.

2. Federal laws, including, but not limited
to, Title VII, the ADA, the FMLA, the Reha-
bilitation Act, the PUMP Act, and Title IX
of the Education Amendments of 1972, 20
U.S.C. 1681 et seq., provide protections for
employees affected by pregnancy, childbirth,
or related medical conditions. Numerous
States and localities also have laws that pro-
vide accommodations for pregnant employ-
ees. 191 All of the protections for employees
affected by pregnancy, childbirth, or related
medical conditions in these laws are unaf-
fected by the PWFA. If these laws provide
greater protections than the PWFA, the
greater protections will apply. For example,
the State of Washington’s Healthy Starts
Act provides that certain accommodations,
including lifting restrictions of 17 pounds or
more, cannot be the subject of an undue
hardship defense.192 If an employee in Wash-
ington is seeking a lifting restriction as a
reasonable accommodation for a pregnancy-
related reason under the Healthy Starts Act,
an employer in Washington cannot argue
that a lifting restriction of 20 pounds is an
undue hardship, even though that defense
could be raised if the claim were brought
under the PWFA.

3. Section 1636.7(a) also applies to Federal
or State occupational health and safety laws
and collective bargaining agreements
(CBAs). Thus, nothing in the PWFA limits
an employee’s rights under laws such as the
OSH Act or under a CBA if either of those
provide protection greater than or equal to
that of the PWFA.

The PWFA and Title VII

4. The PWFA uses many terms and defini-
tions from Title VII, and conduct that is the
subject of PWFA claims also may give rise to
claims under Title VII. For example, a quali-

1917.S. Dep’t of Lab., Women’s Bureau, Em-
ployment Protections for Workers Who Are
Pregnant or Nursing, www.dol.gov/agencies/wb/
pregnant-nursing-employment-protections (last
visited Mar. 25, 2024).

192Wash. Rev. Code 43.10.005(1)(d).
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fied pregnant employee who sought leave for
recovery from childbirth and was terminated
may have a claim under both Title VII for
sex discrimination and the PWFA for failure
to accommodate, adverse employment ac-
tion, or retaliation.193

5. Under Title VII, employees affected by
pregnancy, childbirth, or related medical
conditions may be able to receive accom-
modations if they can identify a comparator
similar in their ability or inability to
work.19¢ Under the PWFA, qualified employ-
ees with physical or mental conditions re-
lated to, affected by, or arising out of preg-
nancy, childbirth, or related medical condi-
tions are entitled to reasonable accommoda-
tions (absent undue hardship) whether or not
other employees have those accommodations
and whether or not the affected employees
are similar in their ability or inability to
work as employees not so affected. Addition-
ally, if the covered entity offers a neutral
reason or policy to explain why qualified em-
ployees affected by pregnancy, childbirth, or
related medical conditions cannot access a
specific benefit, the qualified employee with
a known limitation under the PWFA still
may ask for a waiver of that policy as a rea-
sonable accommodation. Under the PWFA,
the employer must grant the waiver, or an-
other reasonable accommodation, absent
undue hardship. If, for example, an employer
denies a qualified pregnant employee’s re-
quest to join its light duty program as a rea-
sonable accommodation because the program
is for employees with on-the-job injuries, it
may be a reasonable accommodation for the
employer’s light duty program policy to be
waived. Finally, employers in this situation
should remember that if there are others to
whom the benefit is extended, the Supreme
Court stated in Young v. UPS that ‘‘[the em-
ployer’s] reason [for refusing to accommo-
date a pregnant employee] normally cannot
consist simply of a claim that it is more ex-
pensive or less convenient to add pregnant
women to the category of those ... whom
the employer accommodates.”’ 195 Thus, if the
undue hardship defense of the employer
under the PWFA is based solely on cost or
convenience, that defense could, under cer-
tain fact patterns, nonetheless lead to liabil-
ity under Title VII.

6. Finally, nothing in the PWFA, this part,
or this Interpretive Guidance should be in-
terpreted to reduce or limit any protections
provided by Title VII.

The PWFA and the ADA

7. The PWFA uses many terms and defini-
tions from the ADA. Conduct that is the sub-
ject of PWFA claims also may give rise to

193 See 42 U.S.C. 2000gg-1(1), (5); 2000gg-2(f).

19442 U.S.C. 2000e(k).
195575 U.S. at 229.
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claims under the ADA. For example, an em-
ployee with postpartum depression seeking a
reasonable accommodation to attend treat-
ment whose employer fails to provide the ac-
commodation may have a claim under both
the PWFA and the ADA (and possibly also
Title VII). Similarly, an employee who has a
physical or mental condition related to, af-
fected by, or arising out of pregnancy, child-
birth, or related medical conditions may
have both a known limitation under the
PWFA and a disability under the ADA
(where the physical or mental condition sub-
stantially limits a major life activity, in-
cluding a major bodily function—in other
words, the individual would have an ‘‘ac-
tual” ADA disability).19%¢ In such case, the
employee may be entitled to accommoda-
tion, absent undue hardship, under both the
PWFA and the ADA.

8. While it will depend on the specific facts,
if an employee could be covered under either
the PWFA or the ADA, a covered entity’s
analysis, in most cases, should begin with
the PWFA because the definition of ‘‘known
limitation” under the PWFA covers situa-
tions when the ADA does not apply.197

9. Requests for accommodation under the
PWFA may be indistinguishable from re-
quests for accommodation under the ADA
and there will be situations in which both
statutes apply. In one instance, the PWFA
known limitation also may be an ADA dis-
ability. In another, employees with existing
disabilities may seek ADA coverage for
those, while also invoking the PWFA to ad-
dress limitations related to pregnancy,
childbirth, or related medical conditions
interacting with an existing disability. In
these situations, employees with disabilities
may require additional or different accom-
modations and are entitled to them, absent
undue hardship, under the PWFA and/or the
ADA.

10. There also will be situations where an
employee with a disability who has an ac-
commodation under the ADA seeks and is
granted an accommodation under the PWFA.
For example, an employee who uses an
adaptive keyboard as an ADA reasonable ac-
commodation temporarily may be assigned
to a new position as part of an accommoda-
tion under the PWFA because an essential
function of their original position has been
temporarily suspended. In this situation, the
employer must continue to provide the
adaptive keyboard as an ADA reasonable ac-
commodation if it is necessary for the em-
ployee to perform the essential functions of
the new position.

11. Because an individual may be covered
by both the ADA and the PWFA, and the
PWFA provides at 42 U.S.C. 2000gg-5(a)(1)

19642 U.S.C. 12102(1); 29 CFR 1630.2(g).
19742 U.S.C. 2000gg(4).

29 CFR Ch. XIV (7-1-24 Edition)

that nothing in the statute shall be con-
strued to invalidate or limit the powers,
remedies, and procedures under any Federal
law that provides greater or equal protection
for individuals affected by pregnancy, child-
birth, or related medical conditions, a cov-
ered entity must apply the law that provides
the worker the most protection.

12. Examples Regarding Disability and
Pregnancy:

Example #77/Disability and Pregnancy: Roxy
is an accountant who has developed gesta-
tional hypertension and preeclampsia late in
her pregnancy, causing damage to her Kkid-
neys. As a result, Roxy needs leave for peri-
odic medical appointments to protect her
own health and the health of her pregnancy.
Because Roxy’s condition is both a physical
or mental condition related to, affected by,
or arising out of pregnancy, childbirth, or re-
lated medical conditions and a condition
that substantially limits one of her major
bodily functions (kidney function), it quali-
fies as both a limitation under the PWFA
and a disability under the ADA. Absent
undue hardship, the employer must provide
Roxy with the accommodation she requires
due to her pregnancy (under the PWFA) and
her disability (under the ADA). Of course,
one effective accommodation may be suffi-
cient to satisfy requirements under both
statutes in this instance.

Example #78/Disability and Pregnancy: Farah
is a nurse who has diabetes, and her em-
ployer has provided her with the accommo-
dation of breaks to eat small meals through-
out the day and breaks to check her insulin
levels. When Farah becomes pregnant, she
experiences morning sickness that makes it
difficult for her to eat in the morning. As a
result, she needs more breaks for eating
later in the day and occasionally needs a
break to rest while at work. Absent undue
hardship, the employer must provide Farah
with the additional accommodations she re-
quires due to her pregnancy under the
PWFA.

13. In cases where both the ADA and PWFA
apply, if an employer fails to provide an ac-
commodation the employee could poten-
tially file a claim for failure to accommo-
date under both the ADA and the PWFA.
They also could file a separate ADA claim if
they experienced disparate treatment based
on a disability.

Prohibition on Disability-Related Inquiries
and Medical Examinations and Protection
of Medical Information

14. Important protections from the ADA
that apply to all covered employees continue
to apply when employees are seeking accom-
modations under the PWFA. First, the rules
limiting the ability of covered entities to
make disability-related inquiries or require
medical exams in the ADA apply to all dis-
ability-related inquiries and medical exams
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including those made in the context of re-
quests for PWFA accommodation.8 For ex-
ample, a covered entity may not ask an em-
ployee who is seeking an accommodation
under the PWFA whether the employee has
asked for other accommodations in the past
or has preexisting conditions because these
questions are likely to elicit information
about a disability and are not job-related
and consistent with business necessity in
this context. Similarly, an employer’s re-
sponse to an employee’s request for accom-
modation under the PWFA that requires the
employee to complete a release permitting
the employer to obtain the employee’s com-
plete medical records would not be job-re-
lated or consistent with business necessity.
15. Second, under the ADA, covered enti-
ties are required to keep medical informa-
tion of all applicants, employees, and former
employees (whether or not those individuals
have disabilities) confidential, with limited
exceptions.1®® The Commission has repeat-
edly stated that the requirement applies to
all medical information in the employer’s
possession, whether obtained through inquir-
ies pursuant to the ADA or otherwise.200
Thus, this protection applies to medical in-
formation obtained under the PWFA, includ-
ing medical information provided volun-
tarily and medical information provided as

198 See 42 U.S.C. 12112(d); 29 CFR 1630.13,
1630.14.

19942  U.S.C. 12112(d)(3)(B); 29 CFR
1630.14(b)(1)(i) through (iii), (c)(1), (d)(4); En-
forcement Guidance on Disability-Related In-
quiries, supra note 1562, at text accompanying
nn.9-10 (‘““The ADA requires employers to
treat any medical information obtained from
a disability-related inquiry or medical exam-
ination . . ., as well as any medical informa-
tion voluntarily disclosed by an employee, as
a confidential medical record. Employers
may share such information only in limited
circumstances with supervisors, managers,
first aid and safety personnel, and govern-
ment officials investigating compliance with
the ADA.”) and text after n.12 (‘*‘[T]he ADA’s
restrictions on inquiries and examinations
apply to all employees, not just those with
disabilities.””); Enforcement Guidance: Pre-
employment Disability-Related Questions, supra
note 152, at text accompanying n.6 (‘‘Medical
information must be kept confidential.”’).

200 See supra note 199. This policy also ap-
pears in numerous EEOC technical assist-
ance documents. See, e.g., EEOC, Visual Dis-
abilities in the Workplace and the Americans
with Disabilities Act, at text preceding n.43
(2023), Attps://www.eeoc.gov/laws/guidance/vis-
ual-disabilities-workplace-and-americans-dis-
abilities-act#q8 (‘‘With limited exceptions, an
employer must keep confidential any med-
ical information it learns about an applicant
or employee.”’).
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part of the reasonable accommodation proc-
ess. Moreover, as a practical matter, in
many circumstances under the PWFA, the
medical information obtained by an em-
ployer may involve a condition that could be
a disability; rather than an employer at-
tempting to parse out whether to keep cer-
tain information confidential or mnot, all
medical information should be kept con-
fidential.201 Therefore, medical information
obtained under the PWFA is subject to the
ADA requirement that information regard-
ing the medical condition or history of any
employee be collected and maintained on
separate forms and in separate medical files
and be treated as a confidential medical
record.202

16. That an employee is pregnant, has re-
cently been pregnant, or has a medical con-
dition related to pregnancy or childbirth is
medical information. The ADA requires that
employers keep such information confiden-
tial and only disclose it within the confines
of the limited disclosure rules described in
paragraphs 17 and 18 of this section. Simi-
larly, disclosing that an employee is receiv-
ing or has requested an accommodation
under the PWFA, or has limitations for
which they requested or are receiving a rea-
sonable accommodation under the PWFA,
usually amounts to a disclosure that the em-
ployee is pregnant, has recently been preg-
nant, or has a related medical condition.

17. As set forth at 29 CFR 1630.14, under the
ADA, medical information must be collected
and maintained on separate forms and in
separate medical files and be treated as a
confidential medical record, except that:

(i) Supervisors and managers may be in-
formed regarding necessary restrictions on
the work or duties of the employee and nec-
essary accommodations;

(ii) First aid and safety personnel may be
informed, when appropriate, if the disability
might require emergency treatment; and

(iii) Government officials investigating
compliance with the ADA shall be provided
relevant information on request.

18. In addition to what is stated in the
ADA regulation: covered entities (iv) may
disclose the medical information to State
workers’ compensation offices, State second

201 Requests for accommodation under the

PWFA also may overlap with FMLA issues,
and the FMLA requires medical information

to be Kkept confidential as well. 29 CFR
825.500(g).
20242 U.S.C. 12112()(3)(B); 29 CFR

1630.14(b)(1), (c¢)(1), and (d)(4)(1); see Enforce-
ment Guidance: Preemployment Disability-Re-
lated Questions, supra note 1562, at text accom-
panying the question ‘‘Can medical informa-
tion be kept in an employee’s regular per-
sonnel file?”’
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injury funds, or workers’ compensation in-
surance carriers in accordance with State
workers’ compensation laws; and (v) may use
the medical information for insurance pur-
poses.203  All these disclosure exceptions
apply to medical information obtained under
the PWFA. Disclosing medical information
in any circumstances, other than those set
forth in these five recognized disclosure ex-
ceptions, violates the ADA’s confidentiality
rule.

19. In addition, as explained in section
1636.5(f) of this appendix under Possible Viola-
tions of 42 U.S.C. 20009g-2(f) (§1636.5(f)) Based
on Seeking Supporting Documentation During
the Reasonable Accommodation Process and
Disclosure of Medical Information, disclosing
medical information, threatening to disclose
medical information, or requiring an em-
ployee to share their medical information
other than in the limited situations set out
in paragraphs 17 and 18 of this section also
may violate 42 U.Ss.C. 2000gg-2(f)
(§1636.5(f)).20¢ Given the protections for con-
fidential medical information under the ADA
and the potential of violating 42 U.S.C.
2000gg-2(f), if a covered entity is under an ob-
ligation to disclose medical information re-
ceived under the PWFA in any cir-
cumstances other than those provided in this
Interpretive Guidance, before doing so it
should inform the individual to whom the in-
formation relates of its intent to disclose the
information; identify the specific reason for
the disclosure; and provide sufficient time
for the individual to object.

20. Finally, nothing in the PWFA, this
part, or this Interpretive Guidance should be
interpreted to reduce or limit any protec-
tions provided by the ADA.

1636.7(a)(2) Limitations Related to Employer-
Sponsored Health Plans

21. The statute at 42 U.S.C. 2000gg-5(a)(2)
states that nothing in the PWFA shall be

203 See Enforcement Guidance: Preemployment
Disability-Related Questions, supra note 152, at
text accompanying the heading ‘‘Confiden-
tiality.”

204 See, e.g., Haire v. Farm & Fleet of Rice
Lake, Inc., No. 2:21-CV-10967, 2022 WL 128815,
at *8—*9 (E.D. Mich. Jan. 12, 2022) (disclosing
personal and confidential information about
an employee’s medical condition and mental
health episodes to her coworkers could con-
stitute retaliation under Title VII); Holtrey
v. Collier Cnty. Bd. of Cnty. Comm’rs, No. 2:16—
CV-00034, 2017 WL 119649, at *3 (M.D. Fla.
Jan. 12, 2017) (determining that an employ-
er’s disclosure of its employee’s confidential
medical information about his genito-uri-
nary system to his coworkers and subordi-
nates could constitute retaliation under
FMLA, relying on Title VII’s definition of
‘“‘materially adverse action’’).

29 CFR Ch. XIV (7-1-24 Edition)

construed to require an employer-sponsored
health plan to pay for or cover any item,
procedure, or treatment and, further, that
nothing in the PWFA shall be construed to
affect any right or remedy available under
any other Federal, State, or local law with
respect to any such payment or coverage re-
quirement. For example, nothing in the
PWFA requires, or forbids, an employer to
pay for health insurance benefits for an abor-
tion.

1636.7(b) Rule of Construction

22. The statute at 42 U.S.C. 2000gg-5(b) pro-
vides a ‘‘rule of construction” stating that
the PWFA is ‘‘subject to the applicability to
religious employment’ set forth in section
702(a) of the Civil Rights Act of 1964, 42
U.S.C. 2000e-1(a). The relevant portion of sec-
tion 702(a) provides that Title VII shall not
apply to a religious corporation, association,
educational institution, or society with re-
spect to the employment of individuals of a
particular religion to perform work con-
nected with the carrying on by such corpora-
tion, association, educational institution, or
society of its activities.205 Section 1636.7(b)
reiterates the PWFA statutory language and
adds that nothing in 42 U.S.C. 2000g-5(b) or
this part should be interpreted to limit the
rights of a covered entity under the U.S.
Constitution or the rights of an employee
under other civil rights statutes. As with as-
sertions of section 702(a) of the Civil Rights
Act of 1964 in Title VII matters, when 42
U.S.C. 2000gg-5(b) is asserted by a respondent
employer, the Commission will consider the
application of the provision on a case-by-
case basis.206

VII. 1636.8 SEVERABILITY

1. The PWFA at 42 U.S.C. 2000gg-6 contains
a severability provision regarding the stat-
ute. Section 1636.8 repeats the statutory pro-
vision and also addresses the Commission’s
intent regarding the severability of the Com-
mission’s regulations in this part and this
Interpretive Guidance.

2. Following Congress’ rule for the statute,
in places where this part uses the same lan-
guage as the statute, if any of those iden-
tical regulatory provisions, or the applica-
tion of those provisions to particular persons

205The PWFA makes no mention of section

703(e)(2) of the Civil Rights Act of 1964, which
provides a second statutory exemption for
religious educational institutions in certain
circumstances.

206The case-by-case analysis of religious
defenses asserted in response to a charge
under the PWFA is consistent with the Com-
mission’s framework evaluating similar de-
fenses under other statutes the Commission
enforces. See Compliance Manual on Religious
Discrimination, supra note 163, at (12-I)(C).
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or circumstances, is held invalid or found to
be unconstitutional, the remainder of this
part and the application of that provision of
this part to other persons or circumstances
shall not be affected.

3. In other places, where this part or this
Interpretive Guidance provide additional
guidance to carry out the PWFA, including
examples of reasonable accommodations, fol-
lowing Congress’ intent regarding the sever-
ability of the provisions of the statute, it is
the Commission’s intent that if any of those
regulatory provisions or the Interpretive
Guidance or the application of those provi-
sions or the Interpretive Guidance to par-
ticular persons or circumstances is held in-
valid or found to be unconstitutional, the re-
mainder of this part or the Interpretive
Guidance and the application of that provi-
sion of this part or the Interpretive Guidance
to other persons or circumstances shall not
be affected.

PART 1640—PROCEDURES FOR CO-
ORDINATING THE INVESTIGATION
OF COMPLAINTS OR CHARGES
OF EMPLOYMENT DISCRIMINA-
TION BASED ON DISABILITY SUB-
JECT TO THE AMERICANS WITH
DISABILITIES ACT AND SECTION
504 OF THE REHABILITATION ACT
OF 1973

Sec.

1640.1
1640.2
1640.3
1640.4

Purpose and application.

Definitions.

Exchange of information.

Confidentiality.

1640.5 Date of receipt.

1640.6 Processing of complaints of employ-
ment discrimination filed with an agency
other than the EEOC.

1640.7 Processing of charges of employment
discrimination filed with the EEOC.

1640.8 Processing of complaints or charges
of employment discrimination filed with
both the EEOC and a section 504 agency.

1640.9 Processing of complaints or charges
of employment discrimination filed with
a designated agency and either a section
504 agency, the EEOC, or both.

1640.10 Section 504 agency review of deferred
complaints.

1640.11 EEOC review of deferred charges.

1640.12 Standards.

1640.13 Agency specific memoranda of un-
derstanding.

AUTHORITY: 5 U.S.C. 301; 29 U.S.C. 794(d); 42
U.S.C. 12117(b).

SOURCE: 59 FR 39904, 39908, Aug. 4, 1994, un-
less otherwise noted.

§1640.2

§1640.1 Purpose and application.

(a) This part establishes the proce-
dures to be followed by the Federal
agencies responsible for processing and
resolving complaints or charges of em-
ployment discrimination filed against
recipients of Federal financial assist-
ance when jurisdiction exists under
both section 504 and title I.

(b) This part also repeats the provi-
sions established by 28 CFR 35.171 for
determining which Federal agency
shall process and resolve complaints or
charges of employment discrimination:

(1) That fall within the overlapping
jurisdiction of titles I and II (but are
not covered by section 504); and

(2) That are covered by title II, but
not title I (whether or not they are
also covered by section 504).

(c) This part also describes the proce-
dures to be followed when a complaint
or charge arising solely under section
504 or title I is filed with a section 504
agency or the EEOC.

(d) This part does not apply to com-
plaints or charges against Federal con-
tractors under section 503 of the Reha-
bilitation Act.

(e) This part does not create rights in
any person or confer agency jurisdic-
tion not created or conferred by the
ADA or section 504 over any complaint
or charge.

§1640.2 Definitions.

As used in this part, the term:

Americans with Disabilities Act of 1990
or ADA means the Americans with Dis-
abilities Act of 1990 (Pub. L. 101-336, 104
Stat. 327, 42 U.S.C. 12101-12213 and 47
U.S.C. 225 and 611).

Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice, or his or her designee.

Chairman of the Equal Employment Op-
portunity Commission refers to the
Chairman of the United States Equal
Employment Opportunity Commission,
or his or her designee.

Civil Rights Division means the Civil
Rights Division of the United States
Department of Justice.

Designated agency means any one of
the eight agencies designated under
§35.190 of 28 CFR part 35 (the Depart-
ment’s title II regulation) to imple-
ment and enforce title II of the ADA
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