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meaning of the ADA. This provision was in-
tended to make it clear that in order to es-
tablish liability, an individual must estab-
lish coverage as a person with a disability, as
well as establish that he or she had been sub-
jected to an action prohibited by the ADA.

The Department received no comments on
the language in these paragraphs. Upon con-
sideration, in the final rule, the Department
has decided to retain the regulatory text for
§§35.108(f)(3) and 36.105(f)(3) except that the
reference to ‘‘covered entity’ in the title III
regulatory text is changed to ‘‘public accom-
modation.”

Sections 35.108(g) and 36.105(g)—Exclusions

The NPRM did not propose changes to the
text of the existing exclusions contained in
paragraph (5) of the definition of ‘‘disability”’
in the title II and title III regulations, see 28
CFR 35.104, 36.104, which are based on 42
U.S.C. 12211(b), a statutory provision that
was not modified by the ADA Amendments
Act. The NPRM did propose to renumber
these provisions, relocating them at
§§35.108(g) and 36.105(g) of the Department’s
revised definition of ‘‘disability.”” The De-
partment received no comments on the pro-
posed renumbering, which is retained in the
final rule.

Sections 35.130(b)(7)(i)—General Prohibitions
Against Discrimination and 36.302(g)—Modi-
fications in Policies, Practices, or Proce-
dures

The ADA Amendments Act revised the
ADA to specify that a public entity under
title II, and any person who owns, leases (or
leases to), or operates a place of public ac-
commodation under title III, ‘‘need not pro-
vide a reasonable accommodation or a rea-
sonable modification to policies, practices,
or procedures to an individual who meets the
definition of disability’ solely on the basis
of being regarded as having an impairment.
42 U.S.C. 12201(h). In the NPRM, the Depart-
ment proposed §§35.130(b)(7)(i) and 36.302(g)
to reflect this concept, explaining that a
public entity or covered entity ‘‘is not re-
quired to provide a reasonable modification
to an individual who meets the definition of
disability solely under the ‘regarded as’
prong of the definition of disability.”” These
provisions clarify that the duty to provide
reasonable modifications arises only when
the individual establishes coverage under the
first or second prong of the definition of
‘‘disability.” These provisions are not in-
tended to diminish the existing obligations
to provide reasonable modifications under
title II and title III of the ADA.

The Department received no comments as-
sociated with these provisions and retains
the NPRM language in the final rule except
for replacing the words ‘‘covered entity”’
with ‘“‘public accommodation’ in §36.302(g).

28 CFR Ch. | (7-1-24 Edition)

Sections 35.130(i) and 36.201(c)—Claims of No
Disability

The ADA as amended provides that
“[n]Jothing in this [Act] shall provide the
basis for a claim by an individual without a
disability that the individual was subject to
discrimination because of the individual’s
lack of disability.” 42 U.S.C. 12201(g). In the
NPRM the Department proposed adding
§§35.130(i) and 36.201(c) to the title II and
title III regulations, respectively, which in-
corporate similar language. These provisions
clarify that persons without disabilities do
not have an actionable claim under the ADA
on the basis of not having a disability.

The Department received no comments as-
sociated with this issue and has retained
these provisions in the final rule.

Effect of ADA Amendments Act on Academic
Requirements in Postsecondary Education

The Department notes that the ADA
Amendments Act revised the rules of con-
struction in title V of the ADA by including
a provision affirming that nothing in the Act
changed the existing ADA requirement that
covered entities provide reasonable modifica-
tions in policies, practices, or procedures un-
less the entity can demonstrate that making
such modifications, including academic re-
quirements in postsecondary education,
would fundamentally alter the nature of
goods, services, facilities, privileges, advan-
tages, or accommodations involved. See 42
U.S.C. 12201(f). Congress noted that the ref-
erence to academic requirements in postsec-
ondary education was included ‘‘solely to
provide assurances that the bill does not
alter current law with regard to the obliga-
tions of academic institutions under the
ADA, which we believe is already dem-
onstrated in case law on this topic. Specifi-
cally, the reference to academic standards in
post-secondary education is unrelated to the
purpose of this legislation and should be
given no meaning in interpreting the defini-
tion of disability.” 154 Cong. Rec. S8843
(daily ed. Sept. 16, 2008) (Statement of the
Managers). Given that Congress did not in-
tend there to be any change to the law in
this area, the Department did not propose to
make any changes to its regulatory require-
ments in response to this provision of the
ADA Amendments Act.

[AG Order 3702-2016, 81 FR 53225, Aug. 11,
2016]

APPENDIX D TO PART 35—GUIDANCE TO
REVISIONS TO ADA TITLE II REGU-
LATION ON ACCESSIBILITY OF WEB IN-
FORMATION AND SERVICES OF STATE
AND LOCAL GOVERNMENT ENTITIES

NoTE: This appendix contains guidance
providing a section-by-section analysis of
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the revisions to this part published on April
24, 2024.

SECTION-BY-SECTION ANALYSIS AND RESPONSE
TO PUBLIC COMMENTS

This appendix provides a detailed descrip-
tion of the Department’s changes to this
part (the title II regulation), the reasoning
behind those changes, and responses to pub-
lic comments received in connection with
the rulemaking. The Department made
changes to subpart A of this part and added
subpart H to this part. The section-by-sec-
tion analysis addresses the changes in the
order they appear in the title II regulation.

SUBPART A—GENERAL
SECTION 35.104 DEFINITIONS

‘“ARCHIVED WEB CONTENT’’

The Department is including in §35.104 a
definition for ‘‘archived web content.”
‘““Archived web content’” is defined as web
content that was created before the date the
public entity is required to comply with sub-
part H of this part, reproduces paper docu-
ments created before the date the public en-
tity is required to comply with subpart H, or
reproduces the contents of other physical
media created before the date the public en-
tity is required to comply with subpart H.
Second, the web content is retained exclu-
sively for reference, research, or record-
keeping. Third, the web content is not al-
tered or updated after the date of archiving.
Fourth, the web content is organized and
stored in a dedicated area or areas clearly
identified as being archived. The definition
is meant to capture historic web content
that, while outdated or superfluous, is main-
tained unaltered in a dedicated archived area
for reference, research, or recordkeeping.
The term is used in the exception set forth in
§35.201(a). The Department provides a more
detailed explanation of the application of the
exception in the section-by-section analysis
of §35.201(a).

The Department made several revisions to
the definition of ‘‘archived web content”
from the notice of proposed rulemaking
(“NPRM”’). The Department added a new
part to the definition to help clarify the
scope of content covered by the definition
and associated exception. The new part of
the definition, the first part, specifies that
archived web content is limited to three
types of historic content: web content that
was created before the date the public entity
is required to comply with subpart H of this
part; web content that reproduces paper doc-
uments created before the date the public en-
tity is required to comply with subpart H;
and web content that reproduces the con-
tents of other physical media created before
the date the public entity is required to com-
ply with subpart H.

Pt. 35, App. D

Web content that was created before the
date a public entity is required to comply
with subpart H of this part satisfies the first
part of the definition. In determining the
date web content was created, the Depart-
ment does not intend to prohibit public enti-
ties from making minor adjustments to web
content that was initially created before the
relevant compliance dates specified in
§35.200(b), such as by redacting personally
identifying information from web content as
necessary before it is posted to an archive,
even if the adjustments are made after the
compliance date. In contrast, if a public en-
tity makes substantial changes to web con-
tent after the date the public entity is re-
quired to comply with subpart H, such as by
adding, updating, or rearranging content be-
fore it is posted to an archive, the content
would likely no longer meet the first part of
the definition. If the public entity later al-
ters or updates the content after it is posted
in an archive, the content would not meet
the third part of the definition of ‘‘archived
web content’ and it would generally need to
conform to WCAG 2.1 Level AA.

Web content that reproduces paper docu-
ments or that reproduces the contents of
other physical media would also satisfy the
first part of the definition if the paper docu-
ments or the contents of the other physical
media were created before the date the pub-
lic entity is required to comply with subpart
H of this part. Paper documents include var-
ious records that may have been printed,
typed, handwritten, drawn, painted, or oth-
erwise marked on paper. Videotapes, audio-
tapes, film negatives, CD-ROMs, and DVDs
are examples of physical media. The Depart-
ment anticipates that public entities may
identify or discover historic paper docu-
ments or historic content contained on phys-
ical media that they wish to post in an on-
line archive following the time they are re-
quired to comply with subpart H. For exam-
ple, a State agricultural agency might move
to a new building after the date it is required
to comply with subpart H and discover a box
in storage that contains hundreds of paper
files and photo negatives from 1975 related to
farms in the state at that time. If the agency
reproduced the documents and photos from
the film negatives as web content, such as by
scanning the documents and film negatives
and saving the scans as PDF documents that
are made available online, the resulting PDF
documents would meet the first part of the
definition of ‘‘archived web content’ because
the underlying paper documents and photos
were created in 1975. The Department reiter-
ates that it does not intend to prohibit pub-
lic entities from making minor adjustments
to web content before posting it to an ar-
chive, such as by redacting personally identi-
fying information from paper documents.
Therefore, the State agricultural agency
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could likely redact personally identifying in-
formation about farmers from the scanned
PDF's as necessary before posting them to its
online archive. But, if the agency were to
make substantial edits to PDFs, such as by
adding, updating, or rearranging content be-
fore posting the PDFs to its archive, the
PDFs would likely not meet the first part of
the definition of ‘‘archived web content” be-
cause, depending on the circumstances, they
may no longer be a reproduction of the his-
toric content. In addition, if the agency later
altered or updated the PDFs after they were
posted in an archive, the content would not
meet the third part of the definition of
‘“‘archived web content” and it would gen-
erally need to conform to WCAG 2.1 Level
AA.

The Department added the first part to the
definition of ‘‘archived web content” after
considering all the comments it received. In
the NPRM, the Department sought feedback
about the archived web content exception,
including whether there are alternatives to
the exception that the Department should
consider or additional limitations that
should be placed on the exception.! Com-
menters suggested various ways to add a
time-based limitation to the definition or ex-
ception. For example, some commenters sug-
gested that archived content should be lim-
ited to content created or posted before a
certain date, such as the date a public entity
is required to comply with subpart H of this
part; there should be a certain time period
before web content can be archived, such as
two years after the content is created or an-
other time frame based on applicable laws
related to public records; the exception
should expire after a certain period of time;
or public entities should have to remediate
archived web content over time, prioritizing
content that is most important for members
of the public. In contrast, another com-
menter suggested that the exception should
apply to archived web content posted after
the date the public entity is required to com-
ply with subpart H if the content is of histor-
ical value and only minimally altered before
posting.

After reviewing the comments, the Depart-
ment believes the first part of the definition
sets an appropriate time-based limitation on
the scope of content covered by the defini-
tion and exception that is consistent with
the Department’s stated intent in the
NPRM. In the NPRM, the Department ex-
plained that the definition of ‘‘archived web
content” and the associated exception were
intended to cover historic content that is
outdated or superfluous.2 The definition in
§35.104, which is based on whether the rel-
evant content was created before the date a

188 FR 51967.
288 FR 51966.

28 CFR Ch. | (7-1-24 Edition)

public entity is required to comply with sub-
part H of this part, is now more aligned with,
and better situated to implement, the De-
partment’s intent to cover historic content.
The Department believes it is appropriate to
include a time-based limitation in the defini-
tion, rather than to add new criteria stating
that content must be historic, outdated, or
superfluous, because it is more straight-
forward to differentiate content based on the
date the content was created. Therefore,
there will be greater predictability for indi-
viduals with disabilities and public entities
as to which content is covered by the excep-
tion.

The Department declines to establish
time-based limitations for when content
may be posted to an archive or to otherwise
set an expiration date for the exception. As
discussed elsewhere in this appendix, the De-
partment recognizes that many public enti-
ties will need to carefully consider the de-
sign and structure of their web content be-
fore dedicating a certain area or areas for
archived content, and that, thereafter, it
will take time for public entities to identify
all content that meets the definition of
‘‘archived web content’” and post it in the
newly created archived area or areas. The
archived web content exception thus pro-
vides public entities flexibility as to when
they will archive web content, so long as the
web content was created before the date the
public entity was required to comply with
subpart H of this part or the web content re-
produces paper documents or the contents of
other physical media created before the date
the public entity was required to comply
with subpart H. In addition, the Department
does not believe it is necessary to establish
a waiting period before newly created web
created content can be posted in an archive.
New content created after the date a public
entity is required to comply with subpart H
will generally not meet the first part of the
definition of ‘‘archived web content.’”” In the
limited circumstances in which newly cre-
ated web content could meet the first part of
the definition because it reproduces paper
documents or the contents of other physical
media created before the date the public en-
tity is required to comply with subpart H,
the Department believes the scope of content
covered by the exception is sufficiently lim-
ited by the second part of the definition:
whether the content is retained exclusively
for reference, research, or recordkeeping.

In addition to adding a new first part to
the definition of ‘“‘archived web content,”’ the
Department made one further change to the
definition from the NPRM. In the NPRM,
what is now the second part of the definition
pertained to web content that is ‘‘main-
tained” exclusively for reference, research,
or recordkeeping. The word ‘“‘maintained” is
now replaced with ‘‘retained.” The revised
language is not intended to change or limit
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the coverage of the definition. Rather, the
Department recognizes that the word
“maintain” can have multiple relevant
meanings. In some circumstances, ‘“‘main-
tain” may mean ‘‘to continue in possession”
of property, whereas in other circumstances
it might mean ‘‘to engage in general repair
and upkeep’’ of property.? The Department
uses the word ‘“‘maintain’ elsewhere in the
title II regulation, at §35.133(a), consistent
with the latter definition. In contrast, the
third part of the definition for ‘‘archived web
content” specifies that content must not be
altered or updated after the date of
archiving. Such alterations or updates could
be construed as repair or upkeep, but that is
not what the Department intended to convey
with its use of the word ‘“‘maintained’ in this
provision. To avoid confusion about whether
a public entity can alter or update web con-
tent after it is archived, the Department in-
stead uses the word ‘‘retained,”” which has a
definition synonymous with the Depart-
ment’s intended use of ‘“‘maintain’ in the
NPRM.4

Commenters raised concerns about several
aspects of the definition of ‘‘archived web
content.” With respect to the second part of
the definition, commenters stated that the
definition does not clearly articulate when
content is retained exclusively for reference,
research, or recordkeeping. Commenters
stated that the definition could be inter-
preted inconsistently, and it could be under-
stood to cover important information that
should be accessible. For example, com-
menters were concerned that web content
containing public entities’ past meeting
minutes where key decisions were made
would qualify as archived content, as well as
web content containing laws, regulations,
court decisions, or prior legal interpreta-
tions that are still relevant. Therefore, com-
menters suggested that the definition should
not cover recordkeeping documents, agen-
das, meeting minutes, and other related doc-
uments at all. One commenter recommended
adding to the definition to clarify that it
does not apply to content a public entity
uses to offer a current service, program, or
activity, and another commenter suggested
that content should be archived depending
on how frequently members of the public
seek to access the content. One commenter
also stated that the Department is left with
the responsibility to determine whether web
content is appropriately designated as
archived when enforcing subpart H of this
part in the future, and the commenter be-

3 Maintain, Black’s Law Dictionary (11th
ed. 2019).

4See Retain, Black’s Law Dictionary (11th
ed. 2019) (‘“To hold in possession or under
control; to keep and not lose, part with, or
dismiss.”).
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lieved that this enforcement may be insuffi-
cient to avoid public entities evading their
responsibilities under subpart H. Another
commenter recommended that the Depart-
ment should conduct random audits to deter-
mine if public entities are properly desig-
nating archived web content.

The Department’s revised definition of
‘‘archived web content,” and specifically the
new first part of the definition, make clear
that the definition only pertains to content
created before the date the public entity is
required to comply with subpart H of this
part. Therefore, new content such as agen-
das, meeting minutes, and other documents
related to meetings that take place after the
public entity is required to comply with sub-
part H would likely not meet all parts of the
definition of ‘“‘archived web content.” This
revision to the regulatory text is responsive
to comments raising the concern that cur-
rent and newly created content might be er-
roneously labeled as archived based on per-
ceived ambiguity surrounding when content
is being retained solely for ‘‘reference, re-
search, or recordkeeping.” Given the wide
variety of web content that public entities
provide or make available, the Department
does not believe it is advisable to add addi-
tional, more specific language in the defini-
tion about what types of content are cov-
ered. The Department also believes it would
be difficult to create a more specific and
workable definition for ‘‘archived web con-
tent”’ based on how frequently members of
the public seek to view certain content given
the wide variation in the types and sizes of
public entities and the volume of their web
traffic. Whether web content is retained ex-
clusively for reference, research, or record-
keeping will depend on the facts of the par-
ticular situation. Based on some of the ex-
amples of web content that commenters dis-
cussed in connection with the definition, the
Department notes that if a public entity
posts web content that identifies the current
policies or procedures of the public entity, or
posts web content containing or interpreting
applicable laws or regulations related to the
public entity, that web content is unlikely
to be covered by the exception. This is be-
cause the content is notifying members of
the public about their ongoing rights and re-
sponsibilities. It therefore is not, as the defi-
nition requires, being used exclusively for
reference, research, or recordkeeping.

Commenters also raised concerns about the
fourth part of the definition of ‘‘archived
web content,” which requires archived web
content to be stored in a dedicated area or
areas clearly identified as being archived.
Some commenters did not believe public en-
tities should be required to place archived
web content in a dedicated area or areas
clearly identified as being archived in order
to be covered by the exception at §35.201(a).
Commenters stated that public entities
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should retain flexibility in organizing and
storing files according to how their web con-
tent is designed and structured, and it might
not be clear to members of the public to look
for content in an archive depending on the
overall makeup of the web content. Com-
menters also stated that it would be burden-
some to create an archive area, identify web
content for the archive, and move the con-
tent into the archive. One commenter stated
that public entities might remove content
rather than move it to a dedicated archive.
Commenters instead suggested that the web
content itself could be individually marked
as archived regardless of where it is posted.
One commenter also requested the Depart-
ment clarify that the term ‘‘area’ includes
“websites” and “‘repositories” where
archived web content is stored.

After carefully weighing these comments,
the Department has decided not to change
the fourth part of the definition for
‘“‘archived web content.”” The Department be-
lieves storing archived web content in a dedi-
cated area or areas clearly identified as
being archived will result in the greatest
predictability for individuals with disabil-
ities about which web content they can ex-
pect to conform to WCAG 2.1 Level AA. How-
ever, the Department notes that it did not
identify specific requirements about the
structure of an archived area, or how to
clearly identify an area as being archived, in
order to provide public entities greater flexi-
bility when complying with subpart H of this
part. For example, in some circumstances a
public entity may wish to create separate
web pages or websites to store archived web
content. In other circumstances, a public en-
tity may wish to clearly identify that a spe-
cific section on a specific web page contains
archived web content, even if the web page
also contains non-archived content in other
separate sections. However public entities
ultimately decide to store archived web con-
tent, the Department reiterates that predict-
ability for individuals with disabilities is
paramount. To this end, the label or other
identification for a dedicated archived area
or areas must be clear so that individuals
with disabilities are able to detect when
there is content they may not be able to ac-
cess. Whether a particular dedicated area is
clearly identified as being archived will, of
course, depend on the facts of the particular
situation. The Department also emphasizes
that the existence of a dedicated area or
areas for archived content must not interfere
with the accessibility of other web content
that is not archived.

Some commenters also recommended an
alternative definition of ‘‘archived web con-
tent”” that does not include the second or
fourth parts of the definition. Commenters
proposed that archived web content should
be defined as web content that (1) was pro-
vided or made available prior to the effective

28 CFR Ch. | (7-1-24 Edition)

date of the final rule and (2) is not altered or
updated after the effective date of the final
rule. While the Department agrees that a
time-based distinction is appropriate and has
therefore added the first part to the defini-
tion, the Department does not believe the
commenters’ approach suggested here is ad-
visable because it has the potential to cause
a significant accessibility gap for individuals
with disabilities if public entities rely on
web content that is not regularly updated or
changed. Under the commenters’ proposed
definition, the exception for archived web
content might cover important web content
used for reasons other than reference, re-
search, or recordkeeping if the content has
not been updated or altered. As discussed in
more detail in the section-by-section anal-
ysis of §35.201(a), the purpose of the excep-
tion for archived web content is to help pub-
lic entities focus their resources on making
accessible the most important materials
that people use most widely and consist-
ently, rather than historic or outdated web
content that is only used for reference, re-
search, or recordkeeping. Furthermore, as
discussed in the preceding paragraph, the De-
partment believes the fourth part of the defi-
nition is necessary to ensure the greatest
predictability for individuals with disabil-
ities about which web content they can ex-
pect to conform to WCAG 2.1 Level AA.
Commenters made other suggestions re-
lated to the definition of and exception for
“‘archived web content.” The Department
has addressed these comments in the discus-
sion of the §35.201(a) archived web content
exception in the section-by-section analysis.

““CONVENTIONAL ELECTRONIC DOCUMENTS”’

The Department is including in §35.104 a
definition for ‘‘conventional electronic docu-
ments.”” ‘‘Conventional electronic docu-
ments’ are defined as web content or con-
tent in mobile apps that is in the following
electronic file formats: portable document
formats, word processor file formats, presen-
tation file formats, and spreadsheet file for-
mats. The definition thus provides an ex-
haustive list of electronic file formats that
constitute conventional electronic docu-
ments. Examples of conventional electronic
documents include: Adobe PDF files (i.e.,
portable document formats), Microsoft Word
files (i.e., word processor files), Apple Key-
note or Microsoft PowerPoint files (i.e., pres-
entation files), and Microsoft Excel files (i.e.,
spreadsheet files). The term ‘‘conventional
electronic documents’ is used in §35.201(b) to
provide an exception for certain such docu-
ments that are available as part of a public
entity’s web content or mobile apps before
the compliance date of subpart H of this
part, unless such documents are currently

758



Department of Justice

used to apply for, gain access to, or partici-
pate in the public entity’s services, pro-
grams, or activities. The term is also used in
§35.201(d) to provide an exception for certain
individualized, password-protected or other-
wise secured conventional electronic docu-
ments, and is addressed in more detail in the
discussion in the section-by-section analysis
of §35.201(b) and (d). The definition of ‘‘con-
ventional electronic documents’ covers doc-
uments created or saved as electronic files
that are commonly available in an electronic
form on public entities’ web content and mo-
bile apps and that would have been tradition-
ally available as physical printed output.

In the NPRM, the Department asked
whether it should craft a more flexible defi-
nition of ‘‘conventional electronic docu-
ments’ instead of a definition based on an
exhaustive list of file formats.5 In response,
the Department heard a range of views from
commenters. Some commenters favored a
broader and more generalized definition in-
stead of an exhaustive list of file formats.
For example, commenters suggested that the
Department could describe the properties of
conventional electronic documents and pro-
vide a non-exhaustive list of examples of
such documents, or the definition could
focus on the importance of the content con-
tained in a document rather than the file
format. Some commenters favoring a broad-
er definition reasoned that technology
evolves rapidly, and the exhaustive list of
file formats the Department identified might
not keep pace with technological advance-
ments.

Other commenters preferred the Depart-
ment’s approach of identifying an exhaustive
list of file formats. Some commenters noted
that an exhaustive list provides greater clar-
ity and predictability, which assists public
entities in identifying their obligations
under subpart H of this part. Some com-
menters suggested that the Department
could provide greater clarity by identifying
specific file types in the regulatory text
rather than listing file formats (e.g., the De-
partment might specify the Microsoft Word
‘“.docx” file type rather than ‘‘word proc-
essor file formats”’).

After considering all the comments, the
Department declines to change its approach
to defining conventional electronic docu-
ments. The Department expects that a more
flexible definition would result in less pre-
dictability for both public entities and indi-
viduals with disabilities, especially because
the Department does not currently have suf-
ficient information about how technology
will develop in the future. The Department
seeks to avoid such uncertainty because the
definition of ‘‘conventional electronic docu-
ments’’ sets the scope of two exceptions,

588 FR 51958, 51968.
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§35.201(b) and (d). The Department carefully
balanced benefits for individuals with dis-
abilities with the challenges public entities
face in making their web content and mobile
apps accessible in compliance with subpart H
of this part when crafting these exceptions,
and the Department does not want to inad-
vertently expand or narrow the exceptions
with a less predictable definition of ‘‘con-
ventional electronic documents.”

Unlike in the NPRM, the definition of
‘“‘conventional electronic documents” does
not include database file formats. In the
NPRM, the Department solicited comments
about whether it should add any file formats
to, or remove any file formats from, the defi-
nition of ‘‘conventional electronic docu-
ments.” While some commenters supported
keeping the list of file formats in the pro-
posed definition as is, the Department also
heard a range of views from other com-
menters. Some commenters, including public
entities and trade groups representing public
accommodations, urged the Department to
add additional file formats to the definition
of ‘“‘conventional electronic documents.” For
example, commenters recommended adding
image files, video files, audio files, and elec-
tronic books such as EPUB (electronic publi-
cations) or DAISY (Digital Accessible Infor-
mation System) files. Commenters noted
that files in such other formats are com-
monly made available by public entities and
they can be burdensome to remediate. Com-
menters questioned whether there is a basis
for distinguishing between the file formats
included in the definition and other file for-
mats not included in the definition.

Other commenters believed the list of file
formats included in the proposed definition
of “‘conventional electronic documents’ was
too broad. A number of disability advocacy
groups stated that certain document formats
included in the definition are generally eas-
ily made accessible. Therefore, commenters
did not believe such documents should gen-
erally fall within the associated exceptions
under §35.201(b) and (d). Some commenters
also stated that there could be confusion
about accessibility requirements for data-
base files because database files and some
spreadsheet files may include data that are
not primarily intended to be human-read-
able. The commenters stated that in many
cases such content is instead intended to be
opened and analyzed with other special soft-
ware tools. The commenters pointed out that
data that is not primarily intended to be
human-readable is equally accessible for in-
dividuals with disabilities and individuals
without disabilities, and they recommended
clarifying that the accessibility require-
ments do not apply to such data.

Some commenters suggested that certain
file formats not included in the definition of
‘‘conventional electronic documents,” such
as images or videos, may warrant different
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treatment altogether. For example, one pub-
lic entity stated that it would be better to
place images and multimedia in a separate
and distinct category with a separate defini-
tion and relevant technical standards where
needed to improve clarity. In addition, a dis-
ability advocacy organization stated that
images do not need to be included in the defi-
nition and covered by the associated excep-
tions because public entities can already
uniquely exempt this content in some cir-
cumstances by marking it as decorative, and
it is straightforward for public entities to
add meaningful alternative text to impor-
tant images and photos that are not decora-
tive.

After considering all the comments, the
Department agrees that database file for-
mats should not be included in the definition
of ““‘conventional electronic documents.’” The
Department now understands that database
files may be less commonly available
through public entities’ web content and mo-
bile apps than other types of documents. To
the extent such files are provided or made
available by public entities, the Department
understands that they would not be readable
by either individuals with disabilities or in-
dividuals without disabilities if they only
contain data that are not primarily intended
to be human-readable. Therefore, there
would be limited accessibility concerns, if
any, that fall within the scope of subpart H
of this part associated with documents that
contain data that are not primarily intended
to be human-readable. Accordingly, the De-
partment believes it could be confusing to
include database file formats in the defini-
tion. However, the Department notes that
while there may be limited accessibility con-
cerns, if any, related to database files con-
taining data that are not primarily intended
to be human-readable, public entities may
utilize these data to create outputs for web
content or mobile apps, such as tables,
charts, or graphs posted on a web page, and
those outputs would be covered by subpart H
unless they fall into another exception.

The Department declines to make addi-
tional changes to the list of file formats in-
cluded in the definition of ‘‘conventional
electronic documents.” After reviewing the
range of different views expressed by com-
menters, the Department believes the cur-
rent list strikes the appropriate balance be-
tween ensuring access for individuals with
disabilities and feasibility for public entities
so that they can comply with subpart H of
this part. The list included in the definition
is also aligned with the Department’s inten-
tion to cover documents that public entities
commonly make available in either an elec-
tronic form or that would have been tradi-
tionally available as physical printed output.
If public entities provide and make available
files in formats not included in the defini-
tion, the Department notes that those other
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files may qualify for the exception in
§35.201(a) if they meet the definition for
‘“‘archived web content,”” or the exception in
§35.201(e) for certain preexisting social media
posts if they are covered by that exception’s
description. To the extent those other files
are not covered by one of the exceptions in
§35.201, the Department also notes that pub-
lic entities would not be required to make
changes to those files that would result in a
fundamental alteration in the nature of a
service, program, or activity, or impose
undue financial and administrative burdens,
as discussed in the section-by-section anal-
ysis of §35.204.

With respect to the comment suggesting
that it would be better to place images and
multimedia in a separate and distinct cat-
egory with a separate definition and relevant
technical standards where needed to improve
clarity, the Department notes that the
WCAG standards were designed to be ‘‘tech-
nology neutral.’””® This means that they are
designed to be broadly applicable to current
and future web technologies.” Accordingly,
the Department believes WCAG 2.1 Level AA
is the appropriate standard for other file for-
mats not included in the definition of ‘‘con-
ventional electronic documents’ because
WCAG 2.1 was crafted to address those other
file formats as well.

The Department also recognizes that, as
some commenters pointed out, this part
treats conventional electronic documents
differently than WCAG 2.1, in that conven-
tional electronic documents are included in
the definition of ‘“‘web content’” in §35.104,
while WCAG 2.1 does not include those docu-
ments in its definition of ‘‘web content.”” The
Department addresses these comments in its
analysis of the definition of ‘“‘web content.”’

As discussed in the preceding paragraphs,
the scope of the associated exception for pre-
existing conventional electronic documents,
at §35.201(b), is based on the definition of
‘“‘conventional electronic documents.”” The
definition applies to conventional electronic
documents that are part of a public entity’s
web content or mobile apps. The exception
also applies to ‘‘conventional electronic doc-
uments’ that are part of a public entity’s
web content or mobile apps, but only if the
documents were provided or made available
before the date the public entity is required
to comply with subpart H of this part. The
Department received a comment indicating

6W3C, Introduction to Understanding WCAG,

hitps://www. w3.0rg/WAI/WCAG21/Under-
standing/intro  [https:/perma.cc/XB3Y-QKV U]
(June 20, 2023).

7See W3C, Understanding Techniques for
WCAG Success Criteria, https://www.w3.org/
WAI/WCAG21/Understanding/understanding-
techniques [https://perma.cc/AMT4-XAAL)]
(June 20, 2023).
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there may not be a logical connection be-
tween conventional electronic documents
and mobile apps; therefore, according to the
comment, the exception should not apply to
conventional electronic documents that ap-
pear in mobile apps. However, the Depart-
ment also received comments from disability
advocacy organizations and public entities
confirming the connection between the two
technologies and stating that some mobile
apps allow users to access conventional elec-
tronic documents. The Department will re-
tain its approach of including ‘‘content in
mobile apps’ in the definition of ‘‘conven-
tional electronic documents’ given that the
Department agrees that some mobile apps al-
ready use conventional electronic docu-
ments.

“MOBILE APPLICATIONS (‘APPS’)”

Section 35.104 defines ‘‘mobile apps” as
software applications that are downloaded
and designed to run on mobile devices, such
as smartphones and tablets. For purposes of
this part, mobile apps include, for example,
native apps built for a particular platform
(e.g., Apple i0OS, Google Android) or device
and hybrid apps using web components inside
native apps. This part will retain the defini-
tion of ‘“‘mobile apps’” from the NPRM with-
out revision.

The Department received very few com-
ments on this definition. One commenter
noted that the Department does not appear
to consider other technologies that may use
mobile apps such as wearable technology.
The Department notes that the definition’s
examples of devices that use mobile apps
(i.e., smartphones and tablets) is a non-ex-
haustive list. Subpart H of this part applies
to all mobile apps that a public entity pro-
vides or makes available, regardless of the
devices on which the apps are used. The defi-
nition therefore may include mobile apps
used on wearable technology. Accordingly,
the proposed rule’s definition of ‘‘mobile
apps’’ will remain unchanged in this part.

‘“‘SPECIAL DISTRICT GOVERNMENT”’

The Department has added a definition for
‘‘special district government.” The term
‘“‘special district government’” is used in
§35.200(b) and is defined in §35.104 to mean a
public entity—other than a county, munici-
pality, township, or independent school dis-
trict—authorized by State law to provide one
function or a limited number of designated
functions with sufficient administrative and
fiscal autonomy to qualify as a separate gov-
ernment and whose population is not cal-
culated by the United States Census Bureau
in the most recent decennial Census or Small
Area Income and Poverty Estimates. Be-
cause special district governments do not
have populations calculated by the United
States Census Bureau and are not nec-
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essarily affiliated with public entities that
do have such populations, their population
sizes are unknown. A special district govern-
ment may include, for example, a mosquito
abatement district, utility district, transit
authority, water and sewer board, zoning dis-
trict, or other similar governmental entity
that may operate with administrative and
fiscal independence. This definition is drawn
in part from the U.S. Census Bureau defini-
tion® for purposes of setting a compliance
time frame for a subset of public entities. It
is not meant to alter the existing definition
of ‘“‘public entity’ in §35.104 in any way. The
Department made one grammatical correc-
tion in this part to remove an extra ‘or”
from the definition as proposed in the
NPRM.? However, the substance of the defi-
nition is unchanged from the Department’s
proposal in the NPRM.

“TOTAL POPULATION"’

Section 35.200 provides the dates by which
public entities must begin complying with
the technical standard. The compliance
dates are generally based on a public entity’s
total population, as defined in this part. The
Department has added a definition for ‘‘total
population’” in §35.104. If a public entity has
a population calculated by the United States
Census Bureau in the most recent decennial
Census, the public entity’s total population
as defined in this part is the population esti-
mate for that public entity as calculated by
the United States Census Bureau in the most
recent decennial Census. If a public entity is
an independent school district, or an instru-
mentality of an independent school district,
the entity’s total population as defined in
this part is the population estimate for the
independent school district as calculated by
the United States Census Bureau in the most
recent Small Area Income and Poverty Esti-
mates. If a public entity, other than a spe-
cial district government or an independent
school district, does not have a population
estimate calculated by the United States
Census Bureau in the most recent decennial
Census, but is an instrumentality or a com-
muter authority of one or more State or
local governments that do have such a popu-
lation estimate, the entity’s total population
as defined in this part is the combined decen-
nial Census population estimates for any
State or local governments of which the pub-
lic entity is an instrumentality or commuter
authority. The total population for the Na-
tional Railroad Passenger Corporation as de-
fined in this part is the population estimate

8See U.S. Census Bureau, Special District
Governments, hittps://www.census.gov/glossary/
?term=Special+district+governments [https://
pverma.cc/8V43-KKL9] (last visited Feb. 26,
2024).

988 FR 52018.
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for the United States as calculated by the
United States Census Bureau in the most re-
cent decennial Census. The terminology used
in the definition of ‘‘total population’ draws
from the terminology used in the definition
of ‘“‘public entity’ in title II of the ADA?10
and the existing title II regulation,!! and all
public entities covered under title II of the
ADA are covered by subpart H of this part.
This part does not provide a method for cal-
culating the total population of special dis-
trict governments, because §35.200 provides
that all special district governments have
three years following the publication of the
final rule to begin complying with the tech-
nical standard, without reference to their
population.

The regulatory text of this definition has
been revised from the NPRM for clarity. The
regulatory text of this definition previously
provided that ‘‘total population’ generally
meant the population estimate for a public
entity as calculated by the United States
Census Bureau in the most recent decennial
Census. Because the decennial Census does
not include population estimates for public
entities that are independent school dis-
tricts, the regulatory text in the NPRM
made clear that for independent school dis-
tricts, ‘‘total population” would be cal-
culated by reference to the population esti-
mates as calculated by the United States
Census Bureau in the most recent Small
Area Income and Poverty Estimates. In rec-
ognition of the fact that some public entities
do not have population estimates calculated
by the United States Census Bureau, the pre-
amble to the NPRM stated that if a public
entity does not have a specific Census-de-
fined population, but belongs to another ju-
risdiction that does, the population of the
entity is determined by the population of the
jurisdiction to which the entity belongs.12
Although the preamble included this clari-
fication, the Department received feedback
that the regulatory text of this definition
did not make clear how to calculate total
population for public entities that do not
have populations calculated by the United
States Census Bureau. Accordingly, the De-
partment has revised the regulatory text of
the definition for clarity.

The revised regulatory text of this defini-
tion retains the language from the definition
in the NPRM with respect to public entities
that have populations calculated in the de-
cennial Census and independent school dis-
tricts that have populations calculated in
the Small Area Income and Poverty Esti-
mates. However, the revised regulatory text
of this definition incorporates the approach
described in the preamble of the NPRM with

1042 U.S.C. 12131(1).
11 Section 35.104.
1288 FR 51948, 51949, 51958 (Aug. 4, 2023).
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respect to how public entities that do not
have populations calculated by the United
States Census Bureau in the most recent de-
cennial Census can determine their total
populations as defined in this part. As the re-
vised definition states, if a public entity,
other than a special district government or
independent school district, does not have a
population estimate calculated by the
United States Census Bureau in the most re-
cent decennial Census, but is an instrumen-
tality or a commuter authority of one or
more State or local governments that do
have such a population estimate, the total
population for the public entity is deter-
mined by reference to the combined decen-
nial Census population estimates for any
State or local governments of which the pub-
lic entity is an instrumentality or commuter
authority. For example, the total population
of a county library is the population of the
county of which the library is an instrumen-
tality. The revised definition also makes
clear that if a public entity is an instrumen-
tality of an independent school district, the
instrumentality’s population is determined
by reference to the population estimate for
the independent school district as calculated
in the most recent Small Area Income and
Poverty Estimates. The revised definition
also states that the total population of the
National Railroad Passenger Corporation is
determined by reference to the population
estimate for the United States as calculated
by the United States Census Bureau in the
most recent decennial Census. The revisions
to the definition do not change the scope of
this part or the time frames that public enti-
ties have to comply with subpart H of this
part; they simply provide additional clarity
for public entities on how to determine
which compliance time frame applies. The
Department expects that these changes will
help public entities better understand the
time frame in which they must begin com-
plying with the technical standard. Further
discussion of this topic, including discussion
of comments, can be found in the section-by-
section analysis of §35.200, under the heading
“Requirements by Entity Size.”’

““USER AGENT”’

The Department has added a definition for
‘“‘user agent.”” The definition exactly
matches the definition of ‘‘user agent’ in
WCAG 2.1.13 WCAG 2.1 includes an accom-
panying illustration, which clarifies that the
definition of ‘‘user agent’ means web brows-
ers, media players, plug-ins, and other pro-
grams—including assistive technologies—

13 See W3C, Web Content Accessibility Guide-

lines (WCAG) 2.1 (June b5, 2018), https:/
www.w3.0rg/TR/2018/REC-WC AG21-20180605/
and https:/verma.cc/UB8A-GG2F.
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that help in retrieving, rendering, and inter-
acting with web content.14

The Department added this definition to
this part to ensure clarity of the term ‘‘user
agent,” now that the term appears in the
definition of ‘“web content.”” As the Depart-
ment explains further in discussing the defi-
nition of ‘“‘web content’ in this section-by-
section analysis, the Department has more
closely aligned the definition of ‘‘web con-
tent”” in this part with the definition in
WCAG 2.1. Because this change introduced
the term ‘‘user agent’’ into the title II regu-
lation, and the Department does not believe
this is a commonly understood term, the De-
partment has added the definition of ‘‘user
agent’” provided in WCAG 2.1 to this part.
One commenter suggested that the Depart-
ment add this definition in this part, and the
Department also believes that adding this
definition in this part is consistent with the
suggestions of many commenters who pro-
posed aligning the definition of ‘‘web con-
tent” with the definition in WCAG 2.1, as ex-
plained further in the following section.

“WCAG 2.1”

The Department is including a definition
of “WCAG 2.1.”” The term ‘“WCAG 2.1 refers
to the 2018 version of the voluntary guide-
lines for web accessibility, known as the Web
Content Accessibility Guidelines 2.1 (“WCAG
2.1’). W3C, the principal international orga-
nization involved in developing standards for
the web, published WCAG 2.1 in June 2018,
and it is available at https:/www.w3.0rg/TR/
2018/REC-WCAG21-20180605/ and hittps://
perma.cc/UB8A-GG2F. WCAG 2.1 is discussed
in more detail in the section-by-section anal-
ysis of §35.200.

“WEB CONTENT”’

Section 35.104 defines ‘‘web content” as the
information and sensory experience to be
communicated to the user by means of a user
agent, including code or markup that defines
the content’s structure, presentation, and
interactions. Examples of web content in-
clude text, images, sounds, videos, controls,
animations, and conventional electronic doc-
uments. The first sentence of the Depart-
ment’s definition of ‘““‘web content’ is aligned
with the definition of ‘‘web content” in
WCAG 2.1.15 The second sentence of the defi-

147d.

15 See W3C, Web Content Accessibility Guide-
lines 2.1 (June b5, 2018), https:/www.w3.o0rg/TR/
2018/REC-WCAG21-20180605/and hittps://
perma.cc/UB8A-GG2F (see definition of ‘“‘con-
tent (Web content)’’). WCAG 2.1 defines ‘‘user
agent’’ as ‘‘any software that retrieves and
presents Web content for users,” such as web
browsers, media players, plug-ins, and assist-
ive technologies. See W3C, Web Content Acces-
sibility Guidelines 2.1 (June 5, 2018), https:/
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nition gives examples of some of the dif-
ferent types of information and experiences
available on the web. However, these exam-
ples are intended to illustrate the definition
and not be exhaustive. The Department also
notes that subpart H of this part covers the
accessibility of public entities’ web content
regardless of whether the web content is
viewed on desktop computers, laptops,
smartphones, or elsewhere.

The Department slightly revised its defini-
tion from the proposed definition in the
NPRM, which was based on the WCAG 2.1
definition but was slightly less technical and
intended to be more easily understood by the
public generally. The Department’s proposed
rule defined ‘“web content’ as information or
sensory experience—including the encoding
that defines the content’s structure, presen-
tation, and interactions—that is commu-
nicated to the user by a web browser or other
software. Examples of web content include
text, images, sounds, videos, controls, ani-
mations, and conventional electronic docu-
ments.16 In this part, the first sentence of
this definition is revised to provide that web
content is the information and sensory expe-
rience to be communicated to the user by
means of a user agent, including code or
markup that defines the content’s structure,
presentation, and interactions. The sentence
is now aligned with the WCAG 2.1 definition
of web content (sometimes referred to as
‘“‘content” by WCAG).1” The Department has
also added a definition of ‘‘user agent’ in
this part, as explained in the section-by-sec-
tion analysis.

The Department decided to more closely
align the definition of ‘“‘web content’ in this
part with the definition in WCAG 2.1 to avoid
confusion, to ensure consistency in the appli-
cation of WCAG 2.1, and to assist technical
experts in implementing subpart H of this
part. Consistent with the suggestion of sev-
eral commenters, the Department believes
this approach minimizes possible inad-
vertent conflicts between the type of content
covered by the Department’s regulatory text
and the content covered by WCAG 2.1. Fur-
ther, the Department believes it is prudent
to more closely align these definitions be-
cause the task of identifying relevant con-
tent to be made accessible will often fall on
technical experts. The Department believes
technical experts will be familiar with the
definition of ‘‘web content’ in WCAG 2.1, and

www.w3.0rg/TR/2018/REC-WC AG21-20180605/
and https:/perma.cc/UB8A-GG2F (see defini-
tion of ‘‘user agent’).

1688 FR 52018.

17 See W3C, Web Content Accessibility Guide-
lines 2.1 (June b5, 2018), https:/www.w3.0rg/TR/
2018/REC-WCAG21-20180605/ and hittps://
perma.cc/UB8A-GG2F.
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creating a modified definition will unneces-
sarily increase effort by requiring technical
experts to familiarize themselves with a
modified definition. The Department also
understands that there are likely publicly
available accessibility guidance documents
and toolkits on the WCAG 2.1 definition that
could be useful to public entities, and using
a different definition of ‘“‘web content’ could
call into question public entities’ ability to
rely on those tools, which would create un-
necessary work for public entities. To incor-
porate this change, the Department removed
language from the proposed rule addressing
the encoding that defines the web content’s
structure, presentation, and interactions, be-
cause the Department believed the more pru-
dent approach was to more closely align this
definition with the definition in WCAG 2.1.
However, the Department maintained in its
final definition an additional sentence pro-
viding examples of web content to aid in the
public’s understanding of this definition.
This may be particularly useful for members
of the public without a technical back-
ground.

The Department received many comments
supporting the Department’s proposed defini-
tion of ‘‘web content’ from public entities,
disability advocates, individuals, and tech-
nical and other organizations. Many of these
commenters indicated that the Department’s
definition was sufficiently generic and famil-
iar to the public. The Department believes
that the definition in this part aligns with
these comments, since it is intended to mir-
ror the definition in WCAG 2.1 and cover the
same types of content.

Some commenters raised concerns that the
scope of the definition should be broader, ar-
guing that the definition should be extended
to include ‘‘closed’ systems such as Kiosks,
printers, and point-of-sale devices. Another
organization mistakenly believed that the
examples listed in the definition of ‘‘web
content’” were meant to be exhaustive. The
Department wishes to clarify that this list is
not intended to be exhaustive. The Depart-
ment declines to broaden the definition of
‘“‘web content’ beyond the definition in this
part because the Department seeks in its
rulemaking to be responsive to calls from
the public for the Department to provide cer-
tainty by adopting a technical standard
State and local government entities must
adhere to for their web content and mobile
apps. The Department thus is limiting its
rulemaking effort to web content and mobile
apps. However, the Department notes that
State and local government entities have ex-
isting accessibility obligations with respect
to services, programs, or activities offered
through other types of technology under
title II of the Americans with Disabilities
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Act (““ADA”) or other laws.!8 For example,
‘‘closed”” systems!® may need to be made ac-
cessible in accordance with the existing title
IT regulation, as public entities have ongoing
responsibilities to ensure effective commu-
nication, among other requirements.

Some commenters also suggested that the
Department narrow the definition of ‘“‘web
content.” A few of these comments came
from trade groups representing public ac-
commodations, and they argued that the
scope of the proposed definition would ex-
tend to content the public entity cannot con-
trol or is unable to make accessible due to
other challenges. These commenters also ar-
gued that the costs of making content acces-
sible would be extremely high for the range
of content covered by the definition of ‘“‘web
content.”” The Department believes the
framework in this part appropriately bal-
ances the considerations implicated by this
definition. Public entities can avail them-
selves of several exceptions that are in-
tended to reduce the costs of making content
accessible in some cases (such as the pre-
existing social media posts exception in
§35.201(e)), and to address instances where
public entities truly do not have control over
content (such as the third-party-posted con-
tent exception in §35.201(c)). Further, public
entities will be able to rely on the funda-
mental alteration and undue burdens limita-
tions set out in §35.204 where they can sat-
isfy the requirements of those limitations,
and public entities may also be able to use
conforming alternate versions under §35.202
where it is not possible to make web content
directly accessible due to technical or legal
limitations. The Department believes this
approach appropriately balances the costs of
compliance with the significant benefits to
individuals with disabilities of being able to
access the services, programs, and activities
of their State and local government entities.

Some disability advocacy groups suggested
that the Department modify the definition
slightly, such as by providing for ‘“‘informa-
tion, sensory or otherwise’ in lieu of ‘‘infor-
mation and sensory experience.”” The Depart-
ment believes the prudent approach is to
closely mirror the definition of ‘‘web con-
tent” in WCAG 2.1 to avoid confusion that
could ensue from other differences between
the two definitions. While the Department
appreciates that there may be questions
about the application of the definition to

18 See §§35.130(b)(1)(ii) and (b)(7) and 35.160.

19 A closed system, or ‘‘closed
functionality,”” means that users cannot at-
tach assistive technology to the system to
make the content accessible, such as with a
travel kiosk. See W3C, WCAG2ICT Overview,
hitps://www.w3.org/WAI/standards-guidelines/
wcag/non-web-ict/ [hitps:/verma.cc/XRL6-6Q9Y]
(Feb. 2, 2024).
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specific factual contexts, the Department be-
lieves the definition in WCAG 2.1 is suffi-
ciently clear. The Department can provide
further guidance on the application of this
definition as needed.

Some commenters argued that the non-ex-
haustive list of examples of web content in
this part would include web content that
would not be considered web content under
WCAG 2.1. In particular, some commenters
noted that conventional electronic docu-
ments are not web content under WCAG 2.1
because they are not opened or presented
through a user agent. Those commenters
said that the Department’s definition of
“web content’ should not include files such
as word processor documents, presentation
documents, and spreadsheets, even if they
are downloaded from the web. The com-
menters further suggested that this part
should split consideration of electronic docu-
ment files from web content, similar to the
approach they stated is used in the section
508 standards.2? The Department also re-
viewed suggestions from commenters that
the Department rely on WCAG guidance ex-
plaining how to apply WCAG to non-web in-
formation and communications tech-
nologies?! and the ISO 14289-1 (“PDF/UA-
17)22 standard related to PDF files. However,
other commenters argued that when elec-
tronic documents are viewed in the browser
window, they generally are considered web
content and should thus be held to the same
standard as other types of web content.
Those commenters agreed with the Depart-
ment’s decision to include conventional elec-
tronic documents within the definition of
‘““‘web content,” particularly when the
version posted is not open for editing by the
public.

20 See 29 U.S.C. 794d. A discussion of the sec-
tion 508 standards is included later in the
section-by-section analysis, in “WCAG 2.0
and Section 508 of the Rehabilitation Act.”

21W3C, WCAG2ICT Overview, https://
www.w3.org/WAI/standards-guidelines/wcag/
non-web-ict/ [https:/perma.cc/XRL6-6Q9Y]
(Feb. 2, 2024).

22International Organization for Standard-
ization, ISO 14289-1:2014; Document manage-
ment applications; Electronic document file for-
mat enhancement for accessibility; Part 1: Use
of ISO 32000-1 (PDF/UA-1) (Dec. 2014), https:/
www.iso.org/standard/64599. html [https://
perma.cc/S53A4-Q3Y2]. One commenter also re-
ferred to PDF/UA-2; however, the Depart-
ment’s understanding is that PDF/UA-2 is
still under development. International Orga-
nization for Standardization, ISO 14289-2;
Document management applications; Electronic
document file format enhancement for accessi-
bility; Part 2: Use of ISO 32000-2 (PDF/UA-2),
hitps://www.iso.org/standard/82278.html [https:/
perma.cc/3WSL-UJ7T].
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The Department has considered com-
menters’ views and determined that conven-
tional electronic documents should still be
considered web content for purposes of this
part. The Department has found that public
entities frequently provide their services,
programs, or activities using conventional
electronic documents, and the Department
believes this approach will enhance those
documents’ accessibility, improving access
for individuals with disabilities. The Depart-
ment understands commenters’ concerns to
mean that, in applying WCAG 2.1 to conven-
tional electronic documents, not all success
criteria may be applicable directly as writ-
ten. Although the Department understands
that some WCAG 2.1 Level AA success cri-
teria may not apply as written to conven-
tional electronic documents,2?2 when public
entities provide or make available web con-
tent and content in mobile apps, public enti-
ties generally must ensure conformance to
the WCAG 2.1 Level AA success criteria to
the extent those criteria can be applied. In
determining how to make conventional elec-
tronic documents conform to WCAG 2.1
Level AA, public entities may find it helpful
to consult W3C’s guidance on non-web infor-
mation and communications technology,
which explains how the WCAG success cri-
teria can be applied to conventional elec-
tronic documents. The Department believes
the compliance dates discussed in §35.200(b)
will provide public entities sufficient time to
understand how WCAG 2.1 Level AA applies
to their conventional electronic documents.
The Department will continue to monitor de-
velopments in the accessibility of conven-
tional electronic documents and issue fur-
ther guidance as appropriate.

Finally, several commenters asked wheth-
er this definition would cover internal, non-
public applications, such as web content used

28W3C explains in its guidance on non-web

information and communications technology
that ‘“‘[wlhile WCAG 2.2 was designed to be
technology-neutral, it assumes the presence
of a ‘user agent’ such as a browser, media
player, or assistive technology as a means to
access web content. Therefore, the applica-
tion of WCAG 2.2 to documents and software
in non-web contexts require[s] some inter-
pretation in order to determine how the in-
tent of each WCAG 2.2 success criterion
could be met in these different contexts of
use.” W3C, Guidance on Applying WCAG 2.2 to
Non-Web Information and Communications
Technologies (WCAG2ICT): Group Draft Note
(Aug. 15, 2023), hitps://www.w3.org/TR/
wceaglict-22/ [https://perma.cc/2PYA-4RFH].
While this quotation addresses WCAG 2.2,
the beginning of the guidance notes that
‘“the current draft includes guidance for
WCAG 2.1 success criteria.”” Id.
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solely by employees. The Department reiter-
ates that subpart H of this part includes re-
quirements for the web content and mobile
apps provided or made available by public
entities within the scope of title II. While
subpart H is not promulgated under title I of
the ADA, it is important to note that com-
pliance with subpart H will not relieve title
II entities of their distinct employment-re-
lated obligations under title I of the ADA,
which could include, for example, accom-
modations for a web developer with a dis-
ability working for a public entity.

SUBPART H—WEB AND MOBILE ACCESSIBILITY

The Department is creating a new subpart
in its title II regulation. Subpart H of this
part addresses the accessibility of public en-
tities’ web content and mobile apps.

SECTION 35.200 REQUIREMENTS FOR WEB AND
MOBILE ACCESSIBILITY

GENERAL

Section 35.200 sets forth specific require-
ments for the accessibility of web content
and mobile apps of public entities. Section
35.200(a) requires a public entity to ensure
that the following are readily accessible to
and usable by individuals with disabilities:
(1) web content that a public entity provides
or makes available, directly or through con-
tractual, licensing, or other arrangements;
and (2) mobile apps that a public entity pro-
vides or makes available, directly or through
contractual, licensing, or other arrange-
ments. As detailed in this section, the re-
mainder of §35.200 sets forth the specific
standards that public entities are required to
meet to make their web content and mobile
apps accessible and the timelines for compli-
ance.

Web Content and Mobile Apps That Public
Entities Provide or Make Available

Section 35.200(a) identifies the scope of
content covered by subpart H of this part.
Section 35.200(a)(1) and (2) applies to web
content and mobile apps that a public entity
provides or makes available. The Depart-
ment intends the scope of §35.200 to be con-
sistent with the ‘‘Application’ section of the
existing title II regulation at §35.102, which
states that this part applies to all services,
programs, and activities provided or made
available by public entities. The Department
therefore made minor changes to the lan-
guage of §35.200(a)(1) and (2) to make the sec-
tion more consistent with §35.102. In the
NPRM, §35.200(a)(1) and (2) applied to web
content and mobile apps that a public entity
makes available to members of the public or
uses to offer services, programs, or activities
to members of the public.2¢ The Department

2188 FR 52018.

25Section 35.130(b)(1) and (3).
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revised §35.200(a)(1) and (2) to apply to web
content and mobile apps that a public entity
provides or makes available. The Depart-
ment also made corresponding revisions to
the language of §35.200(b)(1) and (2). The De-
partment expects that public entities will be
familiar with the revised language used in
§35.200(a) because it is similar to the lan-
guage used in §35.102, and that such famili-
arity and consistency will result in less con-
fusion and more predictable access for indi-
viduals with disabilities to the web content
and mobile apps of public entities. The De-
partment notes that the revised language
does not change or limit the coverage of sub-
part H as compared to the NPRM. Both the
revised language and the NPRM are con-
sistent with the broad coverage of §35.102.

Contractual, Licensing, and Other
Arrangements

The general requirements in subpart H of
this part apply to web content or mobile
apps that a public entity provides or makes
available directly, as well as those the public
entity provides or makes available ‘‘through
contractual, licensing, or other arrange-
ments.”” The Department expects that the
phrase ‘‘directly or through contractual, li-
censing, or other arrangements’” will be fa-
miliar to public entities because it comes
from existing regulatory language in title II
of the ADA. The section on general prohibi-
tions against discrimination in the existing
title II regulation says that a public entity,
in providing any aid, benefit, or service, may
not, directly or through contractual, licens-
ing, or other arrangements, on the basis of
disability engage in various forms of dis-
crimination.2®> The Department intentionally
used the same phrasing in subpart H because
here too, where public entities act through
third parties using contractual, licensing, or
other arrangements, they are not relieved of
their obligations under subpart H. For exam-
ple, when public educational institutions ar-
range for third parties to post educational
content on their behalf, public entities will
still be responsible for the accessibility of
that content under the ADA.

Further, the Department emphasizes that
the phrase ‘‘provides or makes available’ in
§35.200 is not intended to mean that §35.200
only applies when the public entity creates
or owns the web content or mobile app. The
plain meaning of ‘“‘make available’’ includes
situations where a public entity relies on a
third party to operate or furnish content.
Section 35.200 means that public entities pro-
vide or make available web content and mo-
bile apps even where public entities do not

See also
§35.1562(a) (describing requirements for jails,
detention and correctional facilities, and
community correctional facilities).
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design or own the web content or mobile app,
if there is a contractual, licensing, or other
arrangement through which the public enti-
ty uses the web content or mobile app to pro-
vide a service, program, or activity. For ex-
ample, even when a city does not design, cre-
ate, or own a mobile app allowing the public
to pay for public parking, when a contrac-
tual, licensing, or other arrangement exists
between the city and the mobile app ena-
bling the public to use the mobile app to pay
for parking in the city, the mobile app is
covered under §35.200. This is because the
public entity has contracted with the mobile
app to provide access to the public entity’s
service, program, or activity (i.e., public
parking) using a mobile app. The Depart-
ment believes this approach will be familiar
to public entities, as it is consistent with the
existing framework in title II of the ADA.26

The Department received many public
comments in response to the NPRM express-
ing confusion about the extent to which con-
tent created by third parties on behalf of
public entities must be made accessible.
Many commenters pointed out that public
entities frequently enter into contracts with
vendors or other third parties to produce web
content and mobile apps, such as for
websites and apps used to pay fines and park-
ing fees. Commenters were particularly con-
cerned because the NPRM contained excep-
tions for third-party content, which they
thought could indicate that the Department
did not intend to cover any content created
by third parties even when it was created on
behalf of public entities. Commenters urged
the Department to make clear in regulatory
text that content created or provided by
third-party entities is still covered by this
part where those third parties are acting on
behalf of a public entity.

The Department agrees with these com-
menters’ concerns, so the Department has
modified the language in subpart H of this
part to make clear that the general require-
ments for web content and mobile app acces-
sibility apply when the public entity pro-
vides or makes available web content or mo-
bile apps directly or through contractual, li-
censing, or other arrangements. The Depart-
ment inserted this language in §35.200(a)(1)
and (2) and (b)(1) and (2). The Department
notes that this modification does not change
the coverage of §35.200 from the NPRM. The
Department clarified in the NPRM that
throughout the proposal, a public entity’s
‘“‘website’’ is intended to include not only the
websites hosted by the public entity, but
also websites operated on behalf of a public
entity by a third party. For example, public
entities sometimes use vendors to create and
host their web content. The Department
clarified that such content would also be

26 See §35.130(b)(1) and (3).
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covered by the proposed rule.2” The language
the Department added to the general re-
quirements provisions in §35.200(a)(1) and (2)
and (b)(1) and (2) does not change the mean-
ing of the provisions, but rather ensures
clarity about public entities’ obligations
when they are acting through a third party,
such as when they contract with a vendor.

Many commenters stated their concern
that public entities lack control over third-
party content, even where they contract
with third parties to provide that content.
These commenters, generally from public en-
tities and trade groups representing public
accommodations, argued that seeking to ob-
tain accessible third-party content provided
on behalf of public entities would be chal-
lenging. Some of these commenters said that
in theory this type of content could be con-
trolled by procurement, but that this has not
been realized in practice. While the Depart-
ment is sympathetic to these concerns, the
Department also received many comments
from disability advocates and individuals
with disabilities pointing out the crucial na-
ture of services provided by third parties on
behalf of public entities. For example, some
disability advocates argued that State and
local government entities increasingly rely
on third parties to provide services such as
the mapping of zoning areas and city council
districts, fine payment systems, applications
for reserving and paying for public parking,
websites to search for available public hous-
ing, and many other examples. The Depart-
ment believes individuals with disabilities
should not be excluded from these govern-
ment services because the services are inac-
cessible and are being provided by third par-
ties on behalf of a public entity, rather than
being provided directly by the public entity.
Indeed, public entities have a responsibility
to comply with their ADA obligations even
when their services, programs, or activities
are being offered through contractors. Fur-
ther, while the Department understands the
concerns raised by commenters that current
market options make it challenging for pub-
lic entities to procure accessible services,
the Department expects that options for ac-
cessible third-party services will grow in re-
sponse to subpart H of this part. The Depart-
ment believes that more accessible options
will be readily available by the time public
entities are required to comply with subpart
H, which will make it less difficult for public
entities to procure accessible services from
contractors. The Department also notes that
public entities will be able to rely on the
fundamental alteration and undue burdens
limitations in this part in §35.204 where they
can satisfy the requirements of that provi-
sion.

2788 FR 51957.
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Further, the Department believes that
when public entities engage in contractual,
licensing, or other arrangements with third
parties to provide or make available web
content and mobile apps, public entities can
choose to work with providers who can en-
sure accessibility, and public entities can
also include contract stipulations that en-
sure accessibility in third-party services.
This is consistent with the existing obliga-
tions public entities face in other title II
contexts where they choose to contract, li-
cense, or otherwise arrange with third par-
ties to provide services, programs, or activi-
ties. The Department acknowledges that
some commenters argued that they face lim-
ited existing options in procurement for ac-
cessible third-party services. However, where
such circumstances warrant, public entities
can rely on the undue burdens provision
when they can satisfy its requirements. In
addition, the Department expects that op-
tions for procuring accessible third-party
services will grow in response to its rule-
making.

BACKGROUND ON WCAG

Since 1994, W3C has been the principal
international organization involved in devel-
oping protocols and guidelines for the web.28
W3C develops a variety of voluntary tech-
nical standards and guidelines, including
ones relating to privacy, internationaliza-
tion of technology, and—relevant here—ac-
cessibility. W3C’s Web Accessibility Initia-
tive (“WAI”’) has developed voluntary guide-
lines for web accessibility, known as WCAG,
to help web developers create web content
that is accessible to individuals with disabil-
ities.29

28W3C, About Us, https://www.w3.org/about/
[https://perma.cc/TQ2W-T377].

29The Department received one comment
arguing that the process by which WCAG is
developed is not equitable or inclusive of
members of the disability community. The
Department received another comment com-
mending the Department for adopting WCAG
as the technical standard and noting that
WCAG is developed through an open, trans-
parent, multi-stakeholder consensus process.
The Department carefully considered these
comments and concluded that it is appro-
priate to adopt a consensus standard promul-
gated by W3C with input from various stake-
holders, which is also consistent with the
NTTAA. Information from W3C about its
process for developing standards is available
at W3C, Web Accessibility Initiative, How
WAI Develops Accessibility Standards Through
the W3C Process: Milestones and Opportunities
To Contribute (Sept. 2006), https://www.w3.org/
WAI/standards-guidelines/w3c-process/ [https:/
perma.cc/3BED-RCJP] (Nov. 2, 2020).

28 CFR Ch. | (7-1-24 Edition)

The first version of WCAG, WCAG 1.0, was
published in 1999. WCAG 2.0 was published in
December 2008, and is available at htip:/
www.w3.0rg/TR/2008/REC-WCAG20-20081211/
[https://perma.cc/L2NH-VLCR]. WCAG 2.0 was
approved as an international standard by the
International Organization for Standardiza-
tion (“ISO”’) and the International Electro-
technical Commission (““IEC’’) in October
2012.30 WCAG 2.1 was published in June 2018,
and is available at https:/www.w3.org/TR/2018/
REC-WCAG21-20180605/ and https:/perma.cc/
UB8A-GG2F.31 WCAG 2.1 is built on and is
backwards compatible with WCAG 2.0.32 In
fact, 38 of the 50 Level A and AA success cri-
teria in WCAG 2.1 are also included in WCAG
2.0.33

WCAG 2.1 contains four principles that
provide the foundation for web accessibility:
the web content must be perceivable, oper-
able, understandable, and robust.3* Testable
success criteria (i.e., requirements for web
accessibility that are measurable) are pro-
vided ‘“‘to be used where requirements and
conformance testing are necessary such as in
design specification, purchasing, regulation
and contractual agreements.’’ 3> Thus, WCAG
2.1 contemplates establishing testable suc-
cess criteria that could be used in regulatory
efforts such as this one.

TECHNICAL STANDARD—WCAG 2.1 LEVEL AA

Section 35.200 requires that public entities’
web content and mobile apps conform to
WCAG 2.1 Level AA unless compliance would
result in a fundamental alteration or undue
financial and administrative burdens. As pre-
viously mentioned, WCAG 2.1 was published

30W3C, Web Content Accessibility Guidelines
2.0 Approved as ISO/IEC International Stand-
ard (Oct. 15, 2012), https://www.w3.org/press-re-
leases/2012/wcag2pas/ [https://perma.cc/JQ39-
HGKQ].

31The WAT also published some revisions to
WCAG 2.1 on September 21, 2023. W3C, Web
Content Accessibility Guidelines (WCAG) 2.1
(Sept. 21, 2023), https://www.w3.org/TR/
WCAG21/ [hittps:/perma.cc/4AVF7-NF5F];  see
infra note 47. The WAI also published a work-
ing draft of WCAG 3.0 in December 2021. W3C,
W3C Accessibility Guidelines (WCAG) 3.0,
hitps://www.w3.0rg/TR/wcag-3.0/ (July 24, 2023)
[https://perma.cc/TFPQ-EEJT].

32W3C, Web Content Accessibility Guidelines
(WCAG) 2.1, 0.5 Comparison with WCAG 2.0
(June 5, 2018), https:/www.w3.org/TR/2018/REC-
WCAG21-20180605/#comparison-with-wcag-2-0
[https:/perma.cc/H76 F-6 L27].

33 See id.

34 See W3C, Web Content Accessibility Guide-
lines (WCAG) 2.1, WCAG 2 Layers of Guidance
(Sept. 21, 2023), https://www.w3.org/TR/
WCAG21/#wcag-2-layers-of-guidance [https://
pverma.cc/5SPDG-ZTIE].

35 Id. (emphasis added).
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in June 2018 and is available at htips:/
www.w3.0rg/TR/2018/REC-WC AG21-20180605/
and https:/perma.cc/UB8A-GG2F. To the ex-
tent there are differences between WCAG 2.1
Level AA and the standards articulated in
this part, the standards articulated in this
part prevail. WCAG 2.1 Level AA is not re-
stated in full in this part but is instead in-
corporated by reference.

In the NPRM, the Department solicited
feedback on the appropriate technical stand-
ard for accessibility for public entities’ web
content and mobile apps. The Department
received many public comments from a vari-
ety of interested parties in response. After
consideration of the public comments and
after its independent assessment, the De-
partment determined that WCAG 2.1 Level
AA is the appropriate technical standard for
accessibility to adopt in subpart H of this
part. WCAG 2.1 Level AA includes success
criteria that are especially helpful for people
with disabilities using mobile devices, people
with low vision, and people with cognitive or
learning disabilities.3¢ Support for WCAG 2.1
Level AA as the appropriate technical stand-
ard came from a variety of commenters.
Commenters supporting the adoption of
WCAG 2.1 Level AA noted that is a widely
used and accepted industry standard. At
least one such commenter noted that requir-
ing conformance to WCAG 2.1 Level AA
would result in a significant step forward in
ensuring access for individuals with disabil-
ities to State and local government entities’
web content and mobile apps. Commenters
noted that WCAG 2.1 Level AA has been im-
plemented, tested, and shown to be a sound
and comprehensive threshold for public
agencies. In addition, because WCAG 2.1
Level AA was published in 2018, web devel-
opers and public entities have had time to fa-
miliarize themselves with it. The WCAG
standards were designed to be ‘‘technology
neutral.”’37 This means that they are de-
signed to be broadly applicable to current
and future web technologies.?® Thus, WCAG
2.1 also allows web and mobile app developers
flexibility and potential for innovation.

The Department expects that adopting
WCAG 2.1 Level AA as the technical stand-

36 W3C, Web Content Accessibility Guidelines
(WCAG) 2.1, 0.5 Comparison with WCAG 2.0
(June 5, 2018), https://www.w3.0rg/TR/2018/REC-
WCAG21-20180605/#comparison-with-wcag-2-0
[https://perma.cc/H76 F-6 L27].

3TW3C, Introduction to Understanding
WCAG, hitps://www.w3.0rg/WAI/WCAG21/Un-
derstanding/intro [https://perma.cc/XB3Y-

QKVU] (June 20, 2023).

38See W3C, Understanding Techniques for
WCAG Success Criteria, https://www.w3.org/
WAI/WCAG21/Understanding/understanding-
techniques [https:/perma.cc/AMT4-XAAL)]
(June 20, 2023).
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ard will have benefits that are important to
ensuring access for individuals with disabil-
ities to public entities’ services, programs,
and activities. For example, WCAG 2.1 Level
AA requires that text be formatted so that it
is easier to read when magnified.?® This is
important, for example, for people with low
vision who use magnifying tools. Without
the formatting that WCAG 2.1 Level AA re-
quires, a person magnifying the text might
find reading the text disorienting because
they might have to scroll horizontally on
every line.40

WCAG 2.1 Level AA also includes success
criteria addressing the accessibility of mo-
bile apps or web content viewed on a mobile
device. For example, WCAG 2.1 Level AA
Success Criterion 1.3.4 requires that page ori-
entation (i.e., portrait or landscape) not be
restricted to just one orientation, unless a
specific display orientation is essential.4!
This feature is important, for example, for
someone who uses a wheelchair with a tablet
attached to it such that the tablet cannot be
rotated.42 If web content or mobile apps only
work in one orientation, they will not al-
ways work for this individual depending on
how the tablet is oriented, which could
render that content or app unusable for the
person.43 Another WCAG 2.1 success criterion
requires, in part, that if a function in an app
can be operated by motion—for example,
shaking the device to undo typing—that
there be an option to turn off that motion
sensitivity.4 This could be important, for ex-
ample, for someone who has tremors, so that
they do not accidentally undo their typing.45

Such accessibility features are critical for
individuals with disabilities to have equal

39 See W3C, Web Content Accessibility Guide-
lines (WCAG) 2.1, Success Criterion 1.4.10
Reflow (June b5, 2018), https:/www.w3.0rg/TR/
2018/REC-WCAG21-20180605/#reflow [https://
perma.cc/TU9U-CEK?2].

40 See id.

41 See W3C, Web Content Accessibility Guide-
lines (WCAG) 2.1, Success Criterion 1.3.4 Ori-
entation (June 5, 2018), https:/www.w3.0rg/TR/
2018/REC-WCAG21-20180605/#orientation
[https://perma.cc/M2YG-LBI9V].

2W3C, What’s New in WCAG 2.1, https:/
www.w3.org/WAI/standards-guidelines/wcag/
new-in-21/ [https://perma.cc/S7TVS-J6E4] (Oct. 5,
2023).

43 See id.

144 See W3C, Web Content Accessibility Guide-
lines (WCAQG) 2.1, Success Criterion 2.5.4 Motion
Actuation (June 5, 2018), https://www.w3.o0rg/
TR/2018/REC-WCAG21-20180605/#motion-actu-
ation [https://perma.cc/D3PS-32NV].

45 See W3C, What’s New in WCAG 2.1, https://
www.w3.org/WAI/standards-guidelines/wcag/
new-in-21/ [hitps:/verma.cc/ W8HK-Z5QK] (Oct.
5, 2023).
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access to their State or local government en-
tity’s services, programs, and activities. This
is particularly true given that using mobile
devices to access government services is
commonplace. For example, one source notes
that mobile traffic generally accounts for
58.21 percent of all internet usage.% In addi-
tion, WCAG 2.1 Level AA’s incorporation of
mobile-related criteria is important because
of public entities’ increasing use of mobile
apps in offering their services, programs, or
activities. Public entities are using mobile
apps to offer a range of critical government
services—from providing traffic information,
to scheduling trash pickup, to making vac-
cination appointments.

The Department also understands that
public entities are likely already familiar
with WCAG 2.1 Level AA or will be able to
become familiar quickly. This is because
WCAG 2.1 Level AA has been available since
2018,47 and it builds upon WCAG 2.0, which

46 Andrew Buck, MobiLoud, What Percent-
age of internet Traffic is Mobile?, hittps:/
www.mobiloud.com/blog/what-percentage-of-
internet-traffic-is-mobile#what-percentage-of-
internet-traffic-comes-on-mobile-devices [hittps:/
perma.cc/2FK6-UDDS5] (Feb. 7, 2024).

47The WAI published some revisions to
WCAG 2.1 on September 21, 2023. See W3C,
Web Content Accessibility Guidelines (WCAG)
2.1 (Sept. 21, 2023), https:/www.w3.org/TR/
WCAG21/ [https://perma.cc/AVF7-NF5F]. How-
ever, for the reasons discussed in this sec-
tion, subpart H of this part requires con-
formance to the version of WCAG 2.1 that
was published in 2018. W3C, Web Content Ac-
cessibility Guidelines 2.1 (June 5, 2018), https:/
www.w3.org/TR/2018/REC-WCAG21-20180605/
and https:/perma.cc/UB8A-GG2F. The Depart-
ment believes that public entities have not
had sufficient time to become familiar with
the 2023 version. Public entities and others
also may not have had an adequate oppor-
tunity to comment on whether the Depart-
ment should adopt the 2023 version, which
was published shortly before the comment
period on the NPRM closed on October 3,
2023. One recent revision to WCAG 2.1 relates
to Success Criterion 4.1.1, which addresses
parsing. W3C has described Success Criterion
4.1.1 as ‘‘obsolete’ and stated that it ‘‘is no
longer needed for accessibility.”” W3C, WCAG
2 FAQ, https://www.w3.org/WAI/standards-
guidelines/wcag/faq/#parsing411 [https://
perma.cc/24FK-V8LS] (Oct. 5, 2023). According
to the 2023 version of WCAG, Success Cri-
terion 4.1.1 ‘“‘should be considered as always
satisfied for any content using HTML or
XML.” W3C, Web Content Accessibility Guide-
lines (WCAG) 2.1 (Sept. 21, 2023), https:/
www.w3.0rg/TR/WCAG21/ [https://perma.cc/
4VF7-NF5F]. The Department believes that
either adopting this note from the 2023
version of WCAG or not requiring conform-

28 CFR Ch. | (7-1-24 Edition)

has been in existence since 2008 and has been
established for years as a benchmark for ac-
cessibility. According to the Department’s
research, WCAG 2.1 is already being increas-
ingly used by members of the public and
State and local government entities. At least
ten States now use, or aim to use, WCAG 2.1
as a standard for their websites, indicating
increased familiarity with and use of the
standard. In fact, as commenters also noted,
the Department recently included WCAG 2.1
in several settlement agreements with cov-
ered entities addressing inaccessible
websites.48

ance to Success Criterion 4.1.1 is likely to
create significant confusion. And although
Success Criterion 4.1.1 has been removed
from WCAG 2.2, the Department has decided
not to adopt WCAG 2.2 for the reasons de-
scribed herein. W3C, WCAG 2 FAQ, https:/
www.w3.org/WAI/standards-guidelines/wcag/
faq/#tparsing411 [https://perma.cc/45DS-RRYS]
(Oct. 5, 2023). Therefore, conformance to Suc-
cess Criterion 4.1.1 is still required by sub-
part H of this part. Public entities that do
not conform to Success Criterion 4.1.1 would
nonetheless be able to rely on §35.205 to sat-
isfy their obligations under §35.200 if the fail-
ure to conform to Success Criterion 4.1.1
would not affect the ability of individuals
with disabilities to use the public entity’s
web content or mobile app in the manner de-
scribed in that section. The Department ex-
pects that this provision will help public en-
tities avoid any unnecessary burden that
might be imposed by Success Criterion 4.1.1.
8 See, e.g., Settlement Agreement Under
the Americans with Disabilities Act Between
the United States of America and CVS Phar-
macy, Inc. (Apr. 11, 2022), https:/www.ada.gov/
cvs__sa.pdf [https:/perma.cc/HSKZ-4VVF]; Set-
tlement Agreement Under the Americans
with Disabilities Act Between the United
States of America and Meijer, Inc. (Feb. 2,
2022), https://www.ada.gov/meijer sa.pdf
[https://perma.cc/5FGD-FK42]; Settlement
Agreement Under the Americans with Dis-
abilities Act Between the United States of
America and the Kroger Co. (Jan. 28, 2022),
hitps://www.ada.gov/kroger co_ sa.pdf [https:/
pverma.cc/6ASX-U7FQR]; Settlement Agreement
Between the United States of America and
the Champaign-Urbana Mass Transit District
(Dec. 14, 2021), https:/www.justice.gov/d9/case-
documents/attachments/2021/12/14/champaign-ur-
bana_sa.pdf [https://perma.cc/66 X Y-QGAS8];
Settlement Agreement Under the Americans
with Disabilities Act Between the United
States of America and Hy-Vee, Inc. (Dec. 1,
2021), hitps://www.ada.gov/hy-vee sa.pdf
[https://perma.cc/GFY6-BINE]; Settlement
Agreement Under the Americans with Dis-
abilities Act Between the United States of
America and Rite Aid Corp. (Nov. 1, 2021),
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The Department expects, and heard in pub-
lic comments, that web developers and pro-
fessionals who work for or with public enti-
ties are likely to be familiar with WCAG 2.1
Level AA. And the Department believes that
if public entities and associated web devel-
opers are not already familiar with WCAG 2.1
Level AA, they are at least likely to be fa-
miliar with WCAG 2.0 and will be able to be-
come acquainted quickly with WCAG 2.1’s 12
additional Level A and AA success criteria.
The Department also believes that resources,
like trainings and checklists, exist to help
public entities implement or understand how
to implement not only WCAG 2.0 Level AA,
but also WCAG 2.1 Level AA.4% Additionally,
public entities will have two or three years,
depending on population size, to come into
compliance with subpart H of this part.
Therefore, public entities and web profes-
sionals who are not already familiar with
WCAG 2.1 will have time to familiarize
themselves and plan to ensure that they will
be in compliance with the rule when re-
quired.

Alternative Approaches Considered

WCAG 2.2

Commenters suggested that the Depart-
ment adopt WCAG 2.2 as the technical stand-
ard. WCAG 2.2 was published as a candidate
recommendation—a prefinalization stage—in
May 2023, and was published in final form on
October 5, 2023, which was after the NPRM
associated with the final rule was published
and after the comment period closed.?® Com-
menters who supported the adoption of
WCAG 2.2 noted that it was likely to be fi-
nalized before the final rule would be pub-
lished. All of the WCAG 2.0 and WCAG 2.1
success criteria except for one are included
in WCAG 2.2.51 WCAG 2.2 also includes six ad-
ditional Level A and AA success criteria be-
yond those included in WCAG 2.1.5%2 Com-
menters supporting the adoption of WCAG
2.2 noted that WCAG 2.2’s additional success
criteria are important for ensuring accessi-
bility; for example, WCAG 2.2 includes addi-
tional criteria that are important for people
with cognitive disabilities or for those ac-
cessing content via mobile apps. Like WCAG

https://www.ada.gov/rite__aid_ sa.pdf

[https://
perma.cc/4AHBF-RBK?2].
49 See, e.d., W3C, Tutorials, https://

www.w3.org/WAI/tutorials/
SWSE-WWXV] (Feb. 16, 2023).

50 W3C, WCAG 2 Overview, hitps:/
www.w3.org/WAI/standards-guidelines/wcag/
[https:/perma.cc/RQS2-P7JC] (Oct. b, 2023).

51W3C, What’s New in WCAG 2.2, https:/
www.w3.org/WAI/standards-guidelines/wcag/
new-in-22/ [https://perma.cc/GDM3-A6SE] (Oct.
5, 2023).

52 ]d.

[https://perma.cc/

Pt. 35, App. D

2.1, WCAG 2.2’s additional success criteria
offer particular benefits for individuals with
low vision, limited manual dexterity, and
cognitive disabilities. For example, Success
Criterion 3.3.8, which is a new criterion
under WCAG 2.2, improves access for people
with cognitive disabilities by limiting the
use of cognitive function tests, like solving
puzzles, in authentication processes.’3 Some
commenters also suggested that the few ad-
ditional criteria in WCAG 2.2 would not pose
a substantial burden for web developers, who
are likely already familiar with WCAG 2.1.

Some commenters suggested that WCAG
2.1 would become outdated once WCAG 2.2
was finalized. And because WCAG 2.2 was
adopted more recently than WCAG 2.1, some
commenters noted that the adoption of
WCAG 2.2 would be more likely to help sub-
part H of this part keep pace with changes in
technology. The Department understands
and appreciates the concerns commenters
raised.

The Department believes that adopting
WCAG 2.1 as the technical standard rather
than WCAG 2.2 is the most prudent approach
at this time. W3C, while recommending the
use of the most recent recommended stand-
ard, has made clear that WCAG 2.2 does not
‘“‘deprecate or supersede’” WCAG 2.1 and has
stated that WCAG 2.1 is still an existing
standard.’* The Department recognizes that
WCAG 2.2 is a newer standard, but in
crafting subpart H of this part the Depart-
ment sought to balance benefits for individ-
uals with disabilities with feasibility for
public entities making their content acces-
sible in compliance with subpart H. Because
WCAG 2.2 has been adopted so recently, web
professionals have had less time to become
familiar with the additional success criteria
that have been incorporated in WCAG 2.2.
The Department believes there will be fewer
resources and less guidance available to web
professionals and public entities on the new
success criteria in WCAG 2.2. Additionally,
the Department appreciates the concerns ex-
pressed by at least one commenter with
adopting any standard that was not finalized
before the NPRM’s comment period—as was
the case with WCAG 2.2—because interested
parties would not have had an opportunity to
understand and comment on the finalized
standard.

Given the benefits of WCAG 2.2 highlighted
by commenters, some public entities might
choose to implement WCAG 2.2 to provide an

53]d.

5¢W3C, WCAG 2 Overview, https://
www.w3.org/WAI/standards-guidelines/wcag/H#:~
;text=WCAG %202.0%2C %20
WCAG%202.1%2C %20and %20WCAG %202.2% 20
are%20all% 20existing,most %20
recent % 20version %200f % 20WCAG
perma.cc/V5ZC-BF8Z] (Oct. 5, 2023).

[https://
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even more accessible experience for individ-
uals with disabilities and to increase cus-
tomer service satisfaction. The Department
notes that subpart H of this part provides for
equivalent facilitation in §35.203, meaning
public entities could choose to comply with
subpart H by conforming their web content
to WCAG 2.2 Level AA because WCAG 2.2
Level AA provides substantially equivalent
or greater accessibility and usability as com-
pared to WCAG 2.1 Level AA. This would be
sufficient to meet the standard for equiva-
lent facilitation in §35.203, which is discussed
in more detail later in the section-by-section
analysis.

WCAG 2.0 and Section 508 of the
Rehabilitation Act

Alternatively, the Department considered
adopting WCAG 2.0. This change was sug-
gested by the Small Business Administra-
tion, which argued that public entities
should not have to comply with a more rig-
orous standard for online accessibility than
the Federal Government, which is required
to conform to WCAG 2.0 under section 508 of
the Rehabilitation Act. In 2017, when the Ar-
chitectural and Transportation Barriers
Compliance Board (‘‘Access Board’’) adopted
WCAG 2.0 as the technical standard for the
Federal Government’s web content under
section 508, WCAG 2.1 had not been final-
ized.?> And although WCAG 2.0 is the stand-
ard adopted by the Department of Transpor-
tation in its regulations implementing the
Air Carrier Access Act, which covers air-
lines’ websites and kiosks,56 those regula-
tions—like the section 508 rule—were pro-
mulgated before WCAG 2.1 was published.

The Department believes that adopting
WCAG 2.1 as the technical standard for sub-
part H of this part is more appropriate than
adopting WCAG 2.0. WCAG 2.1 provides for
important accessibility features that are not
included in WCAG 2.0, and an increasing
number of governmental entities are using
WCAG 2.1. A number of countries that have
adopted WCAG 2.0 as their standard are now
making efforts to move or have moved to
WCAG 2.1.57 In countries that are part of the

55 See Information and Communication Tech-
nology (ICT) Standards and Guidelines, 82 FR
5790, 5791 (Jan. 18, 2017); W3C, Web Content Ac-
cessibility Guidelines (WCAG) 2.1 (June b, 2018),
hitps://www.w3.0rg/TR/2018/REC-WCAG21-
20180605/a. and https:/perma.cc/UBSA-GG2F.

5%6See 14 CFR 382.43(c) through (e) and
382.57.

57See, e.g., Austl. Gov’'t Digital Trans-
formation Agency, Exploring WCAG 2.1 for
Australian Government Services (Aug. 22, 2018),
https://www.dta.gov.au/blogs/exploring-wcag-21-
australian-government-services. A Perma ar-
chive link was unavailable for this citation.
See also W3C, Denmark (Danmark), https:/
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European Union, public sector websites and
mobile apps generally must meet a technical
standard that requires conformance to the
WCAG 2.1 success criteria.’®® And WCAG 2.0 is
likely to become outdated or less relevant
more quickly than WCAG 2.1. As discussed
previously in this appendix, WCAG 2.2 was
recently published and includes even more
success criteria for accessibility.

The Department expects that the wide
usage of WCAG 2.0 lays a solid foundation for
public entities to become familiar with and
implement WCAG 2.1’s additional Level A
and AA criteria. According to the Depart-
ment’s research, dozens of States either use
or strive to use WCAG 2.0 or greater—either
on their own or by way of implementing the
section 508 technical standards—for at least
some of their web content. It appears that at
least ten States—Alaska, Delaware, Georgia,
Louisiana, Massachusetts, Oregon, Pennsyl-
vania, South Dakota, Utah, and Wash-
ington—already either use WCAG 2.1 or
strive to use WCAG 2.1 for at least some of
their web content. Given that WCAG 2.1 is a
more recent standard than WCAG 2.0, adds
some important criteria for accessibility,
and has been in existence for long enough for
web developers and public entities to get ac-
quainted with it, the Department views it as
more appropriate for adoption in subpart H
of this part than WCAG 2.0. In addition, even
to the extent public entities are not already
acquainted with WCAG 2.1, those entities
will have two or three years to come into
compliance with subpart H, which should
also provide sufficient time to become famil-
iar with and implement WCAG 2.1. The De-
partment also declines to adopt the Access
Board’s section 508 standards, which are har-
monized with WCAG 2.0, for the same rea-
sons it declines to adopt WCAG: 2.0.

Effective Communication and Performance
Standards

Some commenters suggested that the De-
partment should require public entities to

www.w3.org/WAI/policies/denmark/

#bekendtg % C3% B8relse-om-afgivelse-af-

tilg % C3% A6ngelighedserkl % C3% A6ring-for-
offentlige-organers-websteder-og-mobilappl
ikationer [https:/perma.cc/K8BM-4QN8] (Mar.
15, 2023); see also W3C, Web Accessibility Laws
&  Policies, hittps://www.w3.0rg/WAI/policies/
[https://perma.cc/6SU3-3VR3] (Dec. 2023).

8 Furopean Comm’n, Web Accessibility,
hitps:/digital-strategy.ec.europa.eu/en/policies/
web-accessibility [https://perma.cc/LSG9-XWT7L]
(Oct. 10, 2023); European Telecomm. Stand-
ards Inst., Accessibility Requirements for ICT
Products and Services 45-51, 64-78 (Mar. 2021),
hitps://www.etsi.org/deliver/etsi _en/

301500 __301599/301549/03.02.01__60/en__ 301549
0030201 p.pdf [https://perma.cc/5TEZ-9GCE].
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ensure that they are meeting title II's effec-
tive communication standard—which re-
quires that public entities ensure that their
communications with individuals with dis-
abilities are as effective as their communica-
tions with others®—rather than requiring
compliance with a specific technical stand-
ard for accessibility. One such commenter
also suggested that the Department rely on
conformance to WCAG only as a safe har-
bor—as a way to show that the entity com-
plies with the effective communication
standard. The Department believes that
adopting into subpart H of this part the ef-
fective communication standard, which is al-
ready required under the existing title II reg-
ulation,’® would not meaningfully help en-
sure access for individuals with disabilities
or provide clarity for public entities in terms
of what specifically public entities must do
to ensure that their web content and mobile
apps are accessible. As previously men-
tioned, WCAG 2.1 Level AA provides specific,
testable success criteria. As noted in section
II1.D.4 of the preamble to the final rule, rely-
ing solely on the existing title II obligations
and expecting entities to voluntarily comply
has proven insufficient. In addition, using
the technical standard only as a safe harbor
would pose similar issues in terms of clarity
and would not result in reliability and pre-
dictability for individuals with disabilities
seeking to access, for example, critical gov-
ernment services that public entities have as
part of their web content and mobile apps.

Commenters also suggested that manual
testing by individuals with disabilities be re-
quired to ensure that content is accessible to
them. Although subpart H of this part does
not specifically require manual testing by
individuals with disabilities because requir-
ing such testing could pose logistical or
other hurdles, the Department recommends
that public entities seek and incorporate
feedback from individuals with disabilities
on their web content and mobile apps. Doing
so will help ensure that everyone has access
to critical government services.

The Department received some comments
recommending that the Department adopt a
performance standard instead of a specific
technical standard for accessibility of web
content and mobile apps. Performance stand-
ards establish general expectations or goals
for web and mobile app accessibility and
allow for compliance via a variety of unspec-
ified methods. As commenters explained,
performance standards could provide greater
flexibility in ensuring accessibility as web
and mobile app technologies change. How-
ever, as the Department noted in the
NPRM,6! the Department believes that per-

59 Section 35.160.
60 Id.
6188 FR 51962.
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formance standards are too vague and sub-
jective and could be insufficient to provide
consistent and testable requirements for web
and mobile app accessibility. Additionally,
the Department expects that performance
standards would not result in predictability
for either public entities or individuals with
disabilities in the way that a more specific
technical standard would. Further, similar
to a performance standard, WCAG has been
designed to allow for flexibility and innova-
tion as technology evolves.2 The Depart-
ment recognizes the importance of adopting
a standard for web and mobile app accessi-
bility that provides not only specific and
testable requirements, but also sufficient
flexibility to develop accessibility solutions
for new technologies. The Department be-
lieves that WCAG achieves this balance be-
cause it provides flexibility similar to a per-
formance standard, but it also provides more
clarity, consistency, predictability, and ob-
jectivity. Using WCAG also enables public
entities to know precisely what is expected
of them under title II, which may be of par-
ticular benefit to entities with less techno-
logical experience. This will assist public en-
tities in identifying and addressing accessi-
bility errors, which may reduce costs they
would incur without clear expectations.

Evolving Standard

Other commenters suggested that the De-
partment take an approach in the final rule
whereby public entities would be required to
comply with whatever is the most recent
version of WCAG at the time. Under that ap-
proach, the required technical standard
would automatically update as new versions
of WCAG are published in the future. These
commenters generally argued that such an
approach would aid in ‘‘future proofing’’ sub-
part H of this part to help it keep up with
changes in technology. Based on several
legal considerations, the Department will
not adopt such an approach. First, the De-
partment is incorporating WCAG 2.1 Level
AA by reference into subpart H and must
abide by the Office of the Federal Register’s
regulation regarding incorporation by ref-
erence.%3 The regulation states that incorpo-
ration by reference of a publication is lim-
ited to the edition of the publication that is
approved by the Office of the Federal Reg-
ister. Future amendments or revisions of the

62W3C, Benefits of Web Content Accessibility
Guidelines WCAG 2, https:/www.w3.org/WAI/
presentations/WCAG20 benefits/WCAG20 ben-
efits.html [https://perma.cc/3RTN-FLKV] (Aug.
12, 2010) (“WCAG 2 is adaptable and flexible,
for different situations, and developing tech-
nologies and techniques. We described earlier
how WCAG 2 is flexible to apply to Web tech-
nologies now and in the future.”’).

63 See 1 CFR 51.1(f).
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publication are not included.¢ Accordingly,
the Department only incorporates a par-
ticular version of the technical standard and
does not state that future versions of WCAG
would be automatically incorporated into
subpart H. In addition, the Department has
concerns about regulating to a future stand-
ard of WCAG that has yet to be created, of
which the Department has no knowledge,
and for which compatibility with the ADA
and covered entities’ content is uncertain.

Relatedly, the Department also received
comments suggesting that it institute a
process for reviewing and revising its regula-
tion every several years to ensure that sub-
part H of this part is up to date and effective
for current technology. Pursuant to Execu-
tive Order 13563, the Department is already
required to do a periodic retrospective re-
view of its regulations to determine whether
any such regulations should be modified,
streamlined, expanded, or repealed so as to
make the agency’s regulatory program more
effective or less burdensome in achieving the
regulatory objectives.6® Consideration of the
effectiveness of subpart H of this part in the
future would fall within Executive Order
13563’s purview, such that building a mecha-
nism into subpart H is not necessary at this
time.

Alternative Approaches Considered for Mo-
bile Apps and Conventional Electronic
Documents

Section 35.200 adopts WCAG 2.1 Level AA
as the technical standard for mobile apps.
This approach will ensure the accessibility
standards for mobile apps in subpart H of
this part are consistent with the accessi-
bility standards for web content in subpart
H. The NPRM asked for feedback on the ap-
propriate technical standard for mobile apps,
including whether the Department should
adopt WCAG 2.1 Level AA or other standards
like the standards for section 508 of the Re-
habilitation Act (‘‘Section 508 Standards’),
which apply to the Federal Government’s
web content and mobile apps.66 The Depart-
ment received several comments on the tech-
nical standard that should apply to mobile
apps. Some commenters supported adopting
WCAG 2.1 Level AA, some suggested adopt-
ing other technical standards or require-
ments, and others suggested that some
WCAG success criteria may not apply to mo-
bile apps.

Some commenters had concerns about the
costs and burdens associated with applying
any technical standard to content on mobile
apps, including to content in mobile apps

64]d.

65H.0. 13563, sec. 6, 3 CFR, 2012 Comp., p.
215.

6636 CFR 1194.1; 36 CFR part 1194, appen-
dices A, C, and D.
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that public entities already provide on the
web. One commenter requested that the De-
partment apply WCAG 2.0 to the extent that
a public entity’s mobile app provides dif-
ferent content than is available online.

However, many commenters expressed
strong support for applying the same tech-
nical standard for mobile apps and web con-
tent and shared that web content and mobile
apps generally should not be treated dif-
ferently. These commenters emphasized the
importance of mobile app accessibility, ex-
plaining that many individuals rely on mo-
bile apps to get information about State or
local government services, programs, or ac-
tivities, including transportation informa-
tion, emergency alerts or special news bul-
letins, and government appointments. Some
commenters further clarified that adopting
different standards for mobile apps than web
content could cause confusion. They also
stated that adopting the same standard
would ensure a uniform experience and ex-
pectations for users with disabilities.

Many commenters, including disability ad-
vocacy organizations, individuals, and public
entities, supported the use of WCAG 2.1
Level AA as the technical standard for mo-
bile apps, in part because WCAG is inter-
nationally recognized, often adopted in prac-
tice, and technology neutral (i.e., it applies
to both web content and mobile apps). Other
commenters said that WCAG 2.1 Level AA is
an appropriate standard for mobile apps be-
cause it includes specific success criteria
aimed at addressing the unique challenges of
mobile app accessibility.

Some commenters suggested that the De-
partment should adopt WCAG 2.2 as the tech-
nical standard for mobile apps. These com-
menters explained that WCAG 2.2 is more re-
cent and includes newer guidelines based on
accessibility issues found in smartphones.
Commenters further shared that WCAG 2.2
can better ensure adequate button size and
spacing to accommodate users with varying
degrees of motor skills in their fingers.

In addition, other commenters rec-
ommended that the Department adopt the
Section 508 Standards, either independently
or together with WCAG 2.1 or WCAG 2.2.
Some of these commenters shared their be-
lief that WCAG was developed more for web
content than for mobile apps. These com-
menters stated that while many of WCAG’s
principles and guidelines can be applied to
mobile apps, mobile apps have unique char-
acteristics and interactions that may require
additional considerations and depend on the
specific requirements and goals of the mobile
app in question. For example, commenters
indicated that mobile apps may also need to
adhere to platform-specific accessibility
guidelines for iOS (Apple) and Android
(Google). In addition, commenters noted that
the Section 508 Standards include additional
requirements applicable to mobile apps that
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are not included in WCAG 2.1 Level AA, such
as interoperability requirements to ensure
that a mobile app does not disrupt a mobile
device’s internal assistive technology for in-
dividuals with disabilities (e.g., screen read-
ers for people who are blind or have low vi-
sion). Some commenters suggested that the
Department include these additional require-
ments from the Section 508 Standards in sub-
part H of this part.

The Department carefully considered all of
these comments and agrees with commenters
who stated that the same technical standard
for accessibility should apply to both web
content and mobile apps. The Department
believes that applying the same technical
standard to both web content and mobile
apps will reduce confusion by ensuring con-
sistent requirements and user experiences
across web and mobile platforms.

The Department further agrees with the
commenters who stated that WCAG 2.1 Level
AA is an appropriate technical standard. As
discussed previously in this appendix, many
developers and organizations are already fa-
miliar with WCAG 2.1 Level AA, and they
may be less familiar with WCAG 2.2. The De-
partment thus believes that selecting WCAG
2.1 Level AA as the technical standard for
mobile apps will reduce the difficulty of
complying with subpart H of this part by
adopting a well-recognized standard that is
already familiar to developers and organiza-
tions, while still ensuring increased accessi-
bility and usability for individuals with dis-
abilities. The Department notes that subpart
H allows for equivalent facilitation in
§35.203, meaning that public entities could
still choose to apply additional standards or
techniques related to mobile apps, to the ex-
tent that the standard or technique results
in substantially equivalent or greater acces-
sibility and usability.

As commenters noted, WCAG 2.1 is de-
signed to be technology neutral, which will
help ensure accessibility for mobile apps. Al-
though the Section 508 Standards include
some additional requirements like interoper-
ability that are not required by WCAG,87
WCAG 2.1 Level AA includes specific success
criteria related to mobile app accessibility.
These success criteria address challenges
such as touch target size, orientation, and
motion actuation, among others.68 There-
fore, the Department believes that WCAG 2.1
Level AA is a robust framework for mobile
app accessibility.

67See 36 CFR 1194.1; 36 CFR part 1194, ap-
pendix C, ch. 5.

68 W3C, Web Content Accessibility Guidelines
(WCAG) 2.1 (June 5, 2018), https://www.w3.org/
TR/2018/REC-WCAG21-20180605/ and  hitps:/
perma.cc/UB8A-GG2F (success criteria 2.5.5,
1.3.4, & 2.5.4).
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The Department also received comments
indicating that certain requirements under
WCAG 2.1 Level AA may not be applicable to
mobile apps or conventional electronic docu-
ments and subpart H of this part should
therefore set forth exceptions for those suc-
cess criteria. The Access Board faced similar
concerns when it promulgated its Section 508
Standards.®® Accordingly, the Section 508
Standards indicate that ‘‘non-Web docu-
ments’”’ and ‘‘non-Web software,” which in-
clude conventional electronic documents and
mobile apps, do not have to comply with the
following WCAG 2.0 Success Criteria: 2.4.1
Bypass Blocks, 2.4.56 Multiple Ways, 3.2.3 Con-
sistent Navigation, and 3.2.4 Consistent Iden-
tification.” W3C has provided guidance on
how these and other WCAG success criteria
can be applied to non-web information and
communications technologies, including con-
ventional electronic documents and mobile
apps.”

The Department understands that some
WCAG 2.1 Level AA success criteria may not
apply to conventional electronic documents
and mobile apps directly as written, but the
Department declines to set forth exceptions
to these success criteria in subpart H of this
part. As discussed, the Department believes
it is important to apply one consistent
standard to web content and mobile apps to
ensure clarity and reduce confusion. Public
entities generally must ensure that the web
content and content in mobile apps they pro-
vide or make available conform to the WCAG
2.1 Level AA success criteria, to the extent
those criteria can be applied. In determining
how to make conventional electronic docu-
ments and mobile apps conform to WCAG 2.1
Level AA, public entities may wish to con-
sult W3C’s guidance on non-web information
and communications technology, which ex-
plains how the WCAG success criteria can be
applied to conventional electronic docu-
ments and mobile apps.”? The Department

69 See Information and Communication Tech-
nology (ICT) Standards and Guidelines, 82 FR
5790, 5798-99 (Jan. 18, 2017).

70]d. at 5799.

1W3C, WCAG2ICT Overview, https://
www.w3.org/WAI/standards-guidelines/wcag/
non-web-ict/ [https://perma.cc/XRL6-6Q9Y]
(Feb. 2, 2024).

72See W3C, Guidance on Applying WCAG 2.0
to Non-Web Information and Communications
Technologies (WCAG2ICT) (Sep. 5, 2003),
https://www.w3.org/TR/wcaglict/ [https://
perma.cc/6HKS-8YZP]. This guidance may
provide assistance in interpreting certain
WCAG 2.0 success criteria (also included in
WCAG 2.1 Level AA) that do not appear to be
directly applicable to non-web information

Continued
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believes the compliance dates discussed in
§35.200 will provide public entities sufficient
time to understand how WCAG 2.1 Level AA
applies to their conventional electronic doc-
uments and mobile apps, especially because
WCAG 2.1 has been in final form since 2018,
which has provided time for familiarity and
resources to develop. Further, the Depart-
ment will continue to monitor developments
in the accessibility of conventional elec-
tronic documents and mobile apps and may
issue further guidance as appropriate.

Alternative Approaches Considered for PDF
Files and Digital Textbooks

The Department also received a comment
suggesting that subpart H of this part ref-
erence PDF/UA-1 for standards related to
PDF files or W3C’s EPUB Accessibility 1.1
standard” for digital textbooks. The Depart-
ment declines to adopt additional technical
standards for these specific types of content.
As discussed, the WCAG standards were de-
signed to be ‘‘technology neutral” 7 and are
designed to be broadly applicable to current
and future web technologies.” The Depart-
ment is concerned that adopting multiple
technical standards related to different types
of web content and content in mobile apps
could lead to confusion. However, the De-
partment notes that subpart H allows for
equivalent facilitation in §35.203, meaning
that public entities could still choose to
comply with additional standards or guid-
ance related to PDFs or digital textbooks to
the extent that the standard or technique
used provides substantially equivalent or
greater accessibility and usability.

In summary, the Department believes that
adopting WCAG 2.1 Level AA as the tech-
nical standard strikes the appropriate bal-
ance of ensuring access for individuals with
disabilities and feasibility of implementa-

and communications like conventional elec-
tronic documents and mobile apps as writ-
ten, but that can be made applicable with
minor revisions. For example, for Success
Criterion 1.4.2 (audio control), replacing the
words ‘‘on a web page’ with ‘“‘in a non-web
document or software” can make this Suc-
cess Criterion clearly applicable to conven-
tional electronic documents and mobile
apps.

3W3C, EPUB Accessibility 1.1 (May 25, 2023),
hitps://www.w3.0rg/TR/epub-ally-11/ [https://
perma.cc/48A5-NC2B].

MW3C, Introduction to Understanding WCAG

(June 20, 2023), hAttps:/www.wl.org/WAI/
WCAG21/Understanding/intro [https:/perma.cc/
XB3Y-QKVU].

75 See W3C, Understanding Techniques for
WCAG Success Criteria (June 20, 2023), https:/
www.w3.0rg/WAI/WCAG21/Understanding/un-
derstanding-techniques [https:/perma.cc/AMT4-
XAAL].
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tion because there is a baseline of famili-
arity with the standard. In addition, for the
reasons discussed previously in this appen-
dix, the Department believes that WCAG 2.1
Level AA is an effective standard that sets
forth clear, testable success criteria that
will provide important benefits to individ-
uals with disabilities.

WCAG Conformance Level

For web content and mobile apps to con-
form to WCAG 2.1, they must satisfy the suc-
cess criteria under one of three levels of con-
formance: A, AA, or AAA. As previously
mentioned, the Department is adopting
Level AA as the conformance level under
subpart H of this part. In the regulatory text
at §35.200(b)(1) and (2), the Department pro-
vides that public entities must comply with
Level A and Level AA success criteria and
conformance requirements specified in
WCAG 2.1. As noted in the NPRM,’¢ WCAG
2.1 provides that for Level AA conformance,
the web page must satisfy all the Level A
and Level AA Success Criteria.”” However,
individual success criteria in WCAG 2.1 are
labeled only as Level A or Level AA. There-
fore, a person reviewing individual require-
ments in WCAG 2.1 may not understand that
both Level A and Level AA success criteria
must be met to attain Level AA conform-
ance. Accordingly, the Department has made
explicit in subpart H that both Level A and
Level AA success criteria and conformance
requirements must be met in order to com-
ply with subpart H’s requirements.

By way of background, the three levels of
conformance indicate a measure of accessi-
bility and feasibility. Level A, which is the
minimum level of accessibility, contains cri-
teria that provide basic web accessibility and
are the least difficult to achieve for web de-
velopers.” Level AA, which is the inter-
mediate level of accessibility, includes all of
the Level A criteria and also contains other
criteria that provide more comprehensive
web accessibility, and yet are still achiev-
able for most web developers.” Level AAA,

7688 FR 51961.

TTW3C, Web Content Accessibility Guidelines
(WCAG) 2.1, §5.2 Conformance Requirements
(June 5, 2018), https:/www.w3.0rg/TR/2018/REC-
WCAG21-20180605/#conformance-reqs [https://
perma.cc/39WD-CHHY]. WCAG 2.1 also allows a
Level AA conforming alternate version to be
provided instead. The Department has adopt-
ed a slightly different approach to con-
forming alternate versions, which is dis-
cussed in the section-by-section analysis of
§35.202.

8W3C, Web Content Accessibility Guidelines
(WCAG) 2 Level A Conformance (July 13, 2020),
hitps://www. w3.0rg/WAI/WCAG2A-Conformance
[https://perma.cc/KT74-INHG].

M Id.
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which is the highest level of conformance,
includes all of the Level A and Level AA cri-
teria and also contains additional criteria
that can provide a more enriched user expe-
rience, but are the most difficult to achieve
for web developers.80 W3C does not rec-
ommend that Level AAA conformance be re-
quired as a general policy for entire websites
because it is not possible to satisfy all Level
AAA criteria for some content.8!

Based on public feedback and independent
research, the Department believes that
WCAG 2.1 Level AA is the appropriate con-
formance level because it includes criteria
that provide web and mobile app accessi-
bility to individuals with disabilities—in-
cluding those with visual, auditory, physical,
speech, cognitive, and neurological disabil-
ities—and yet is feasible for public entities’
web developers to implement. Commenters
who spoke to this issue generally seemed
supportive of this approach. As discussed in
the NPRM,82 Level AA conformance is widely
used, making it more likely that web devel-
opers are already familiar with its require-
ments. Though many of the entities that
conform to Level AA do so under WCAG 2.0,
not WCAG 2.1, this still suggests a wide-
spread familiarity with most of the Level AA
success criteria, given that 38 of the 50 Level
A and AA success criteria in WCAG 2.1 are
also included in WCAG 2.0.83 The Department
believes that Level A conformance alone is
not appropriate because it does not include
criteria for providing web accessibility that
the Department understands are critical,
such as a minimum level of color contrast so
that items like text boxes or icons are easier
to see, which is important for individuals
with vision disabilities.

Some commenters suggested that certain
Level AAA criteria or other unique accessi-
bility requirements be added to the technical
standard in subpart H of this part. However,
the Department believes it would be con-
fusing and difficult to implement certain
Level AAA or other unique criteria when
such criteria are not required under WCAG
2.1 Level AA. Adopting WCAG 2.1 Level AA
as a whole provides greater predictability
and reliability. Also, while Level AAA con-
formance provides a richer user experience,
it is the most difficult to achieve for many
entities. Again, W3C does not recommend

80 1d.

81 See W3C, Understanding Conformance, Un-
derstanding Requirement 1, https:/www.w3.org/
WAI/WCAG21/Understanding/conformance
[https://perma.cc/K94N-Z3TF].

8288 FR 51961.

83W3C, Web Content Accessibility Guidelines
(WCAG) 2.1, 0.5 Comparison with WCAG 2.0
(June 5, 2018), Attps://www.w3.0rg/TR/2018/REC-
WCAG21-20180605/#comparison-with-wcag-2-0
[https://perma.cc/H76 F-6 L27].
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that Level AAA conformance be required as
a general policy for entire websites because
it is not possible to satisfy all Level AAA
criteria for some content.8¢ Adopting a Level
AA conformance level makes the require-
ments of subpart H consistent with a stand-
ard that has been accepted internationally.s5
The web content of Federal agencies is also
required to conform to WCAG 2.0 Level AA
under the Section 508 Standards.s6

Therefore, the Department believes that
adopting the Level AA conformance level
strikes the right balance between accessi-
bility for individuals with disabilities and
achievability for public entities.

REQUIREMENTS BY ENTITY SIZE

In addition to setting forth a technical
standard with which public entities must
comply, §35.200(b) also establishes dates by
which a public entity must comply. The
compliance time frames set forth in
§35.200(b) are generally delineated by the
total population of the public entity, as de-
fined in §35.104. Larger public entities—those
with populations of 50,000 or more—will have
two years before compliance is first required.
For the reasons discussed in the section-by-
section analysis of §35.200(b)(2), small public
entities—those with total populations under
50,000—and special district governments will
have an additional year, totaling three
years, before compliance is first required.
The 50,000 population threshold was chosen
because it corresponds with the definition of
‘‘small governmental jurisdictions’ as de-
fined in the Regulatory Flexibility Act.87
After the compliance date, ongoing compli-
ance with subpart H of this part is required.

Commenters expressed a wide range of
views about how long public entities should
be given to bring their web content and mo-
bile apps into compliance with subpart H of
this part. Some commenters expressed con-
cern that public entities would need more
time to comply, while others expressed con-
cern that a delayed compliance date would
prolong the exclusion of individuals with dis-
abilities from public entities’ online serv-
ices, programs, or activities. Suggestions for
the appropriate compliance time frame
ranged from six months to six years. There
were also some commenters who suggested a
phased approach where a public entity would

84 See W3C, Understanding Conformance, Un-
derstanding Requirement 1, https://www.w3.0rg/
WAI/WCAG21/Understanding/conformance
[https://perma.cc/9ZGI9-G5HN8].

85 See W3C, Web Accessibility Laws & Policies,
hitps://www.w3.org/WAI/policies/ [https://
pverma.cc/6SU3-3VR3] (Dec. 4, 2023).

86 See Information and Communication Tech-
nology (ICT) Standards and Guidelines, 82 FR
5790, 5791 (Jan. 18, 2017).

875 U.S.C. 601(5).
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need to periodically meet certain compliance
milestones over time by prioritizing certain
types of content or implementing certain as-
pects of the technical standard. Refer to the
section of the section-by-section analysis en-
titled ‘‘Compliance Time Frame Alter-
natives” for further discussion of these sug-
gested approaches.

The Department appreciates the various
considerations raised by public stakeholders
in their comments. After carefully weighing
the arguments that the compliance dates
should be kept the same, shortened, length-
ened, or designed to phase in certain success
criteria or focus on certain content, the De-
partment has decided that the compliance
dates in subpart H of this part—two years for
large public entities and three years for
small public entities and special district gov-
ernments—strike the appropriate balance be-
tween the various interests at stake. Short-
ening the compliance dates would likely re-
sult in increased costs and practical difficul-
ties for public entities, especially small pub-
lic entities. Lengthening the compliance
dates would prolong the exclusion of many
individuals with disabilities from public en-
tities’ web content and mobile apps. The De-
partment believes that the balance struck in
the compliance time frame proposed in the
NPRM was appropriate, and that there are
no overriding reasons to shorten or lengthen
these dates given the important and com-
peting considerations involved by stake-
holders.

Some commenters said that the Depart-
ment should not require compliance with
technical standards for mobile apps until at
least two years after the compliance dead-
line for web content. These commenters as-
serted that having different compliance
dates for web content and mobile apps would
allow entities to learn how to apply accessi-
bility techniques to their web content and
then apply that experience to mobile apps.
Other commenters argued that the compli-
ance dates for mobile apps should be short-
ened or kept as proposed.

The Department has considered these com-
ments and subpart H of this part implements
the same compliance dates for mobile apps
and web content, as proposed in the NPRM.
Because users can often access the same in-
formation from both web content and mobile
apps, it is important that both platforms are
subject to the standard at the same times to
ensure consistency in accessibility and to re-
duce confusion. The Department believes
these compliance dates strike the appro-
priate balance between reducing burdens for
public entities and ensuring accessibility for
individuals with disabilities.

Some commenters stated that it would be
helpful to clarify whether subpart H of this
part establishes a one-time compliance re-
quirement or instead establishes an ongoing
compliance obligation for public entities.

28 CFR Ch. | (7-1-24 Edition)

The Department wishes to clarify that under
subpart H, public entities have an ongoing
obligation to ensure that their web content
and mobile apps comply with subpart H’s re-
quirements, which would include content
that is newly added or created after the com-
pliance date. The compliance date is the first
time that public entities need to be in com-
pliance with subpart H’s requirements; it is
not the last. Accordingly, after the compli-
ance date, public entities will continue to
need to ensure that all web content and mo-
bile apps they provide or make available
comply with the technical standard, except
to the extent another provision of subpart H
permits otherwise. To make this point more
clearly, the Department revised §35.200(b)(1)
and (2) to state that a public entity needs to
comply with subpart H beginning two or
three years after the publication of the final
rule. Additionally, some commenters sug-
gested that public entities be required to re-
view their content for accessibility every few
years. The Department does not view this as
necessary given the ongoing nature of sub-
part H’s requirements. However, public enti-
ties might find that conducting such reviews
is helpful in ensuring compliance.

Of course, while public entities must begin
complying with subpart H of this part on the
applicable compliance date, the Department
expects that public entities will need to pre-
pare for compliance during the two or three
years before the compliance date. In addi-
tion, commenters emphasized—and the De-
partment agrees—that public entities still
have an obligation to meet all of title II's ex-
isting requirements both before and after the
date they must initially come into compli-
ance with subpart H. These include the re-
quirements to ensure equal access, ensure ef-
fective communication, and make reasonable
modifications to avoid discrimination on the
basis of disability.88

The requirements of §35.200(b) are gen-
erally delineated by the size of the total pop-
ulation of the public entity. If a public enti-
ty has a population calculated by the United
States Census Bureau in the most recent de-
cennial Census, then the United States Cen-
sus Bureau’s population estimate for that
entity in the most recent decennial Census is
the entity’s total population for purposes of
this part. If a public entity is an independent
school district, then the district’s total pop-
ulation for purposes of this part is deter-
mined by reference to the district’s popu-
lation estimate as calculated by the United
States Census Bureau in the most recent
Small Area Income and Poverty Estimates.

The Department recognizes that some pub-
lic entities, like libraries or public colleges
and universities, do not have population data

88 Sections 35.130(b)(1)(ii) and (b)(7) and

35.160.
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associated with them in the most recent de-
cennial Census conducted by the United
States Census Bureau. As noted in the sec-
tion-by-section analysis of §35.104, the De-
partment has inserted a clarification that
was previously found in the preamble of the
NPRM into the regulatory text of the defini-
tion of ‘‘total population’ in this part to
make it easier for public entities like these
to determine their total population size for
purposes of identifying the applicable com-
pliance date. As the definition of ‘‘total pop-
ulation” makes clear, if a public entity,
other than a special district government or
an independent school district, does not have
a population calculated by the United States
Census Bureau in the most recent decennial
Census, but is an instrumentality or a com-
muter authority of one or more State or
local governments that do have such a popu-
lation estimate, the population of the entity
is determined by the combined population of
any State or local governments of which the
public entity is an instrumentality or com-
muter authority. For example, a county po-
lice department that is an instrumentality
of a county with a population of 5,000 would
be considered a small public entity (i.e., an
entity with a total population of less than
50,000) for purposes of this part, while a city
police department that is an instrumentality
of a city with a population of 200,000 would
not be considered a small public entity.
Similarly, if a public entity is an instrumen-
tality of an independent school district, the
instrumentality’s population for purposes of
this part is determined by reference to the
total population of the independent school
district as calculated in the most recent
Small Area Income and Poverty Estimates.
This part also states that the National Rail-
road Passenger Corporation’s total popu-
lation for purposes of this part is determined
by reference to the population estimate for
the United States as calculated by the
United States Census Bureau in the most re-
cent decennial Census.

For purposes of this part, the total popu-
lation of a public entity is not defined by the
population that is eligible for or that takes
advantage of the specific services of the pub-
lic entity. For example, an independent
school district with a population of 60,000
adults and children, as calculated in the
Small Area Income and Poverty Estimates,
is not a small public entity regardless of the
number of students enrolled or eligible for
services. Similarly, individual county
schools are also not considered small public
entities if they are instrumentalities of a
county that has a population over 50,000.
Though a specific county school may create
and maintain web content or a mobile app,
the Department expects that the specific
school may benefit from the resources made
available or allocated by the county. This
also allows the jurisdiction to assess compli-
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ance for its services, programs, and activi-
ties holistically. As another example, a pub-
lic State university located in a town of
20,000 within a State with a population of 5
million would be considered a large public
entity for the purposes of this part because
it is an instrumentality of the State. How-
ever, a county community college in the
same State where the county has a popu-
lation of 35,000 would be considered a small
public entity for the purposes of this part,
because the community college is an instru-
mentality of the county.

Some commenters provided feedback on
this method of calculating a public entity’s
size for purposes of determining the applica-
ble compliance time frame. Some public edu-
cational entities seemed to mistakenly be-
lieve that their populations would be cal-
culated based on the size of their student
bodies and suggested that it would be dif-
ficult for them to calculate their population
size under that approach because they have
multiple campuses in different locations. As
clarified previously in this appendix, popu-
lation size for educational entities is deter-
mined not by the size of those entities’ stu-
dent bodies, but rather by reference to the
Census-calculated total population of the ju-
risdiction of which the educational entity is
an instrumentality.

Other commenters suggested that although
public entities without a Census-defined pop-
ulation may be instrumentalities of public
entities that do have such a population,
those entities do not always reliably receive
funding from the public entities of which
they are instrumentalities. The Department
understands that the financial relationships
between these entities may vary, but the De-
partment believes that the method of calcu-
lating population it has adopted will gen-
erally be the clearest and most effective way
for public entities to determine the applica-
ble compliance time frame.

Some commenters associated with edu-
cational entities suggested that the Depart-
ment use the Carnegie classification system
for purposes of determining when they must
first comply with subpart H of this part. The
Carnegie classification system takes into ac-
count factors that are not relevant to sub-
part H, such as the nature of the degrees of-
fered (e.g., baccalaureate versus associate’s
degrees).89 Subpart H treats educational en-
tities the same as other public entities for

89 See Am. Council on Educ., Carnegie Classi-
fication of Institutions of Higher Education,
hittps://carnegieclassifications.acenet.edu/
[Attps://perma.cc/QITZ-GRN3]; Am. Council on
Educ., About the Carnegie Classification,
hitps://carnegieclassifications.acenet.edu/car-
negie-classification/ [https://perma.cc/B6 BH-
68WM].
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purposes of determining the applicable com-
pliance time frame, which promotes consist-
ency and reliability.

Other commenters suggested that factors
such as number of employees, budget, num-
ber and type of services provided, and web
presence be used to determine the appro-
priate compliance time frame. However, the
Department believes that using population
as determined by the Census Bureau is the
clearest, most predictable, and most reliable
factor for determining the compliance time
frame. At least one commenter highlighted
that population size often relates to the au-
dience of people with disabilities that a pub-
lic entity serves through its web content and
mobile apps. In addition, the Regulatory
Flexibility Act uses population size to define
what types of governmental jurisdictions
qualify as ‘‘small.”’ 90 This concept, therefore,
should be familiar to public entities. Addi-
tionally, using population allows the Depart-
ment to account for the unique challenges
faced by small public entities, as discussed
in the section-by-section analysis of
§35.200(b)(2).

The Department also received comments
asserting that the threshold for being consid-
ered ‘‘small”’ should be changed and that the
Department should create varying compli-
ance dates based on additional gradations of
public entity size. The Department believes
it is most appropriate to rely on the 50,000
threshold—which is drawn from and con-
sistent with the Regulatory Flexibility Act—
to promote consistency and predictability
for public entities. Creating additional cat-
egories and compliance time frames would
likely result in an unnecessary patchwork of
obligations that would make it more dif-
ficult for public entities to understand their
compliance obligations and for individuals
with disabilities to understand their rights.
The approach in subpart H of this part pre-
serves the balance between public entities’
needs to prepare for costs and individuals
with disabilities’ needs to access online serv-
ices, programs, and activities. In addition,
breaking down the size categories for com-
pliance dates further could lead to an arbi-
trary selection of the appropriate size cutoff.
The Department selected the size cutoff of
50,000 persons in part because the Regulatory
Flexibility Act defines ‘‘small governmental
jurisdictions’ as those with a population of
less than 50,000.91 Selecting a different size
cutoff would require estimating the appro-
priate size to use, and without further input
from the public, it could lead to an arbitrary
selection inconsistent with the needs of pub-
lic entities. Because of this, the Department
believes the most prudent approach is to re-
tain the size categories that are consistent

905 U.S.C. 601(5).
91 See id.
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with those outlined in the Regulatory Flexi-
bility Act. The Department also believes
that retaining two categories of public enti-
ties—large and small—strikes the appro-
priate balance of acknowledging the compli-
ance challenges that small public entities
may face while not crafting a system that is
unduly complex, unpredictable, or incon-
sistent across public entities.

Section 35.200(b)(1): Larger Public Entities

Section 35.200(b)(1) sets forth the web con-
tent and mobile app accessibility require-
ments for public entities with a total popu-
lation of 50,000 or more. The requirements of
§35.200(b)(1) apply to larger public entities—
specifically, to those public entities that do
not qualify as ‘‘small governmental jurisdic-
tions”’ as defined in the Regulatory Flexi-
bility Act.92 Section 35.200(b)(1) requires that
beginning two years after the publication of
the final rule, these public entities must en-
sure that the web content and mobile apps
that they provide or make available9 com-
ply with Level A and Level AA success cri-
teria and conformance requirements speci-
fied in WCAG 2.1, unless the entities can
demonstrate that compliance would result in
a fundamental alteration in the nature of a
service, program, or activity or in undue fi-
nancial and administrative burdens.%

As discussed previously in this appendix,
the Department received varied feedback
from the public regarding an appropriate
time frame for requiring public entities to
begin complying with subpart H of this part.
Individuals with disabilities and disability
advocacy organizations tended to prefer a
shorter time frame, often arguing that web
accessibility has long been required by the
ADA and that extending the deadline for
compliance rewards entities that have not
made efforts to make their websites acces-
sible. Such commenters also emphasized
that a longer compliance time frame would
prolong the time that individuals with dis-
abilities would not have access to critical
services offered by public entities, which
would undermine the purpose of the ADA.
Commenters noted that delays in compliance

92]d.

93 As the regulatory text for §35.200(a)(1)
and (2) and (b)(1) and (2) makes clear, subpart
H of this part covers web content and mobile
apps that a public entity provides or makes
available, whether directly or through con-
tractual, licensing, or other arrangements.
This regulatory text is discussed in more de-
tail in this section.

94The undue financial and administrative
burdens limitation on a public entity’s obli-
gation to comply with the requirements of
subpart H of this part is discussed in more
detail in the section-by-section analysis of
§35.204.
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may be particularly problematic in contexts
such as voting and education, where delays
could be particularly impactful given the
time-sensitive nature of these programs. An-
other commenter who supported shorter
time frames pointed out that the Depart-
ment has entered into settlements with pub-
lic entities requiring that their websites be
made accessible in shorter amounts of time,
such as a few months.9% The Department
notes that while such settlement agreements
serve as important datapoints, those agree-
ments are tailored to the specific situation
and entity involved and are not broadly ap-
plicable like a regulation.

State and local government entities have
been particularly concerned—now and in the
past—about shorter compliance deadlines,
often citing budgets and staffing as major
limitations. For example, as noted in the
NPRM, when WCAG 2.0 was relatively new,
many public entities stated that they lacked
qualified personnel to implement that stand-
ard. They told the Department that in addi-
tion to needing time to implement the
changes to their websites, they also needed
time to train staff or contract with profes-
sionals who are proficient in developing ac-
cessible websites. Considering all these fac-
tors, as well as the fact that over a decade
has passed since the Department started re-
ceiving such feedback and there is now more
available technology to make web content
and mobile apps accessible, the Department
believes a two-year compliance time frame
for public entities with a total population of
50,000 or more is appropriate.

Public entities and the community of web
developers have had more than a decade to
familiarize themselves with WCAG 2.0, which
was published in 2008 and serves as the foun-
dation for WCAG 2.1, and more than five
years to familiarize themselves with the ad-
ditional 12 Level A and AA success criteria
of WCAG 2.1.9 The Department believes

95 See, e.g., Settlement Agreement Between
the United States of America and the City of
Cedar Rapids, Iowa Under the Americans
with Disabilities Act (Sept. 1, 2015), https:/
www.ada.gov/cedar _rapids _pca/cedar rap-
ids_ ;sa.html [hitps:/perma.cc/Z338-B2BU]; Set-
tlement Agreement Between the United
States of America and the City of Fort Mor-
gan, Colo. Under the Americans with Disabil-
ities Act (Aug. 8, 2013), https:/www.ada.gov/
fort-morgan-pca/fort-morgan-pca-sa.htm
[https:/perma.cc/JASE-QYMS]; Settlement
Agreement Between the United States of
America and the Town of Poestenkill, N.Y.
Under the Americans with Disabilities Act
(July 19, 2013), Attps:/www.ada.gov/voestenkill-
pea/poestenkill-sa.html [https://perma.cc/DGDS5-
NNC6].

98 W3C, Web Content Accessibility Guidelines
(WCAG) 2.1, 0.5 Comparison with WCAG 2.0
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these 12 additional success criteria will not
significantly increase the time or resources
that it will take for a public entity to come
into compliance with subpart H of this part
beyond what would have already been re-
quired to conform to WCAG 2.0. The Depart-
ment therefore believes that subpart H's ap-
proach balances the resource challenges re-
ported by public entities with the interests
of individuals with disabilities in accessing
the multitude of services, programs, and ac-
tivities that public entities now offer via the
web and mobile apps.

Section 35.200(b)(2): Small Public Entities and
Special District Governments

Section 35.200(b)(2) sets forth the web con-
tent and mobile app accessibility require-
ments for public entities with a total popu-
lation of less than 50,000 and special district
governments. As noted in the preceding sec-
tion, the 50,000 population threshold was cho-
sen because it corresponds with the defini-
tion of ‘‘small governmental jurisdictions”
in the Regulatory Flexibility Act.9” Section
35.200(b)(2) requires that beginning three
years after the publication of the final rule,
these public entities with a total population
of less than 50,000 and special district gov-
ernments must ensure that the web content
and mobile apps that they provide or make
available 98 comply with Level A and Level
AA success criteria and conformance re-
quirements specified in WCAG 2.1, unless the
entities can demonstrate that compliance
would result in a fundamental alteration in
the nature of a service, program, or activity
or in undue financial and administrative bur-
dens.

Small Public Entities

The Department appreciates that small
public entities may sometimes face unique
challenges in making their web content and
mobile apps accessible, given that small en-
tities may have more limited or inflexible
budgets than other entities. The Department
is very sensitive to the need to craft a work-
able approach for small entities and has
taken the needs of small public entities into
account at every stage in the rulemaking
process, consistent with the Regulatory
Flexibility Act of 1980 and Executive Order

(June 5, 2018), Attps:/www.w3.0rg/TR/2018/REC-

WCAG21-20180605/#comparison-with-wcag-2-0
[https://perma.cc/H76 F-6 L27].

975 U.S.C. 601(5).

98 As the regulatory text for §35.200(a)(1)
and (2) and (b)(1) and (2) makes clear, subpart
H of this part covers web content and mobile
apps that a public entity provides or makes
available, whether directly or through con-
tractual, licensing, or other arrangements.
This regulatory text is discussed in more de-
tail in this section.
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13272.99 The NPRM asked a series of ques-
tions about the impact of the rulemaking on
small public entities, including about the
compliance costs and challenges that small
entities might face in conforming with the
rulemaking, the current level of accessi-
bility of small public entities’ web content
and mobile apps, and whether it would be ap-
propriate to adopt different technical stand-
ards or compliance time frames for small
public entities.100

The Department has reviewed public com-
ments, including a comment from the Small
Business Administration Office of Advo-
cacy,!0l attended a virtual roundtable session
hosted by the Small Business Administra-
tion at which approximately 200 members of
the public were present, and carefully con-
sidered this topic. In light of its review and
consideration, the Department believes that
the most appropriate means of reducing bur-
dens for small public entities is to give small
public entities an extra year to comply with
subpart H of this part. Accordingly, under
§35.200(b)(2), small public entities, like all
other public entities, need to conform to
WCAG 2.1 Level AA, but small public entities
have three years, instead of the two years
provided to larger public entities, to come
into compliance. In addition, small public
entities (like all public entities) can rely on
the five exceptions set forth in §35.201, in ad-
dition to the other mechanisms that are de-
signed to make it feasible for all public enti-
ties to comply with subpart H of this part, as
set forth in §§35.202, 35.203, 35.204 and 35.205.

Many commenters emphasized the chal-
lenges that small public entities may face in
making their web content and mobile apps
accessible. For example, some commenters
reported that small public entities often
have restricted, inflexible budgets, and
might need to divert funds away from other
government services in order to comply with
subpart H of this part. Some commenters
also asserted that the Department underesti-
mated the costs that might be associated
with bringing small public entities’ web con-
tent and mobile apps into compliance. Some
commenters noted that small public entities
may lack technical expertise and dedicated
personnel to work on accessibility issues.
Commenters asserted that some small enti-
ties’ web-based operations are decentralized,
and that these entities would therefore need

9 See Nondiscrimination on the Basis of Dis-
ability; Accessibility of Web Information and
Services of State and Local Government Entities
and Public Accommodations, 75 FR 43460, 43467
(July 26, 2010); 88 FR 51949, 51961-51966.

10088 FR 51961-51966.

101 A discussion of the comment from the
Small Business Administration Office of Ad-
vocacy can also be found in the Final Regu-
latory Flexibility Analysis.
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to train a large number of individuals on ac-
cessibility to ensure compliance. Com-
menters also contended that many small
public entities may be dependent on third-
party vendors to make their content acces-
sible, and that there may be shortages in the
number of web developers available to assist
with remediation. Some commenters ex-
pressed concern that small entities would
simply remove their web content rather than
make it accessible. Commenters also ex-
pressed concern that public entities would
need to devote scarce resources to defending
against web accessibility lawsuits that
might arise as a result of subpart H, which
might further exacerbate these entities’
budgetary challenges. The Department notes
that public entities would not be required to
undertake changes that would result in a
fundamental alteration in the nature of a
service, program, or activity, or impose
undue financial and administrative burdens.

As a result of these concerns, some com-
menters suggested that the Department
should create different or more flexible
standards for small entities. For example,
some commenters suggested that the Depart-
ment should require small entities to con-
form to WCAG 2.0 instead of WCAG 2.1, to
match the standards that are applicable to
the Federal Government under section 508.
One commenter suggested that the Depart-
ment should require small public entities to
comply only with WCAG 2.0 Level A, not
Level AA. Other commenters advocating for
small public entities suggested that those
entities should have more time than larger
public entities to comply with subpart H of
this part, with suggested compliance time
frames ranging from three to six years. Some
commenters suggested the Department
should adopt extended compliance dates for
certain requirements of subpart H that may
be more onerous. Commenters noted that
having additional time to comply would help
public entities allocate financial and per-
sonnel resources to bring their websites into
compliance. A commenter stated that addi-
tional compliance time would also allow
more web developers to become familiar with
accessibility issues and more digital accessi-
bility consultants to emerge, thereby low-
ering the cost of testing and consulting serv-
ices. A commenter noted that some rural
public entities may need extra time to bring
their content into compliance but asserted
that the Department should avoid adopting a
compliance date so distant that it does not
provide sufficient urgency to motivate those
entities to address the issue.

Although many commenters expressed con-
cerns about the impact of subpart H of this
part on small public entities, many other
commenters expressed opposition to creating
different standards or compliance time
frames for small entities. Commenters em-
phasized that people in rural areas might
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need to travel long distances to access in-
person services and that such areas may lack
public transportation or rideshare services.
Given those considerations, commenters sug-
gested that people with disabilities in small
jurisdictions need access to web-based local
government services just as much as, and
sometimes more than, their counterparts in
larger jurisdictions. Some commenters noted
that people with disabilities may dispropor-
tionately reside in small towns or rural
areas, and that it is therefore especially crit-
ical for those small and rural governments
to have accessible web content and mobile
apps. One commenter indicated that rural
residents are 14.7 percent more likely than
their urban counterparts to have a dis-
ability.192 Commenters emphasized the prob-
lems that may be associated with imposing
different technical standards based on the
size of the entity, including a lack of predict-
ability with respect to which government
services people can expect to be accessible.
Commenters also noted that people with dis-
abilities have a right to equal access to their
government’s services, regardless of where
they live, and stated that setting different
standards for small public entities would un-
dermine that right. One commenter stated
that, although each small public entity may
have only a small population, there are a
large number of small public entities, mean-
ing that any lowering of the standards for
small public entities would cumulatively af-
fect a large number of people. Some com-
menters argued that setting different sub-
stantive standards for small public entities
could make it challenging to enforce subpart
H. Some commenters argued that setting dif-
ferent technical standards for small public
entities would be inconsistent with title II of
the ADA, which does not set different stand-
ards based on the size of the entity. One
commenter argued that requiring small pub-
lic entities to comply only with Level A suc-
cess criteria would be inadequate and incon-
sistent with international standards.
Commenters also noted that there are
many factors that may make it easier for
small public entities to comply. For exam-
ple, some commenters suggested that small
entities may have smaller or less complex
websites than larger entities. Commenters
noted that public entities may be able to
make use of free, publicly available re-
sources for checking accessibility and to

102 See Katrina Crankshaw, U.S. Census Bu-
reau, Disability Rates Higher in Rural Areas
than Urban Areas (June 26, 2023), https:/
www.census.gov/library/stories/2023/06/disability-
rates-higher-in-rural-areas-than-urban-
areas.html#:~:text=Examining % 20disability %20
rates %20across % 20geography,ACS) %20
1%2Dyear %20estimates [https:/perma.cc/NP5Y-
cuJsy.
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save money by incorporating accessibility
early in the process of content creation, in-
stead of as an afterthought. Commenters
also noted that public entities can avoid tak-
ing actions that are unduly burdensome by
claiming the fundamental alteration or
undue burdens limitations where appro-
priate.

One commenter argued that, because there
are a limited number of third-party vendors
that provide web content for public entities,
a few major third-party vendors shifting to-
wards accessibility as a result of increased
demand stemming from subpart H of this
part could have a cascading effect. This
could make the content of many entities
that use those vendors or their templates ac-
cessible by default. Commenters also noted
that setting different technical standards for
small public entities would create confusion
for those attempting to implement needed
accessibility changes. One commenter also
contended that it may benefit small public
entities to use a more recent version of
WCAG because doing so may provide a better
experience for all members of the public.

Some commenters pointed out that the
challenges small public entities may face are
not necessarily unique, and that many public
entities, regardless of size, face budgetary
constraints, staffing issues, and a need for
training. In addition, some commenters
noted that the size of a public entity may
not always be a good proxy for the number of
people who may need access to an entity’s
website.

Having carefully considered these com-
ments, the Department believes that subpart
H of this part strikes the appropriate bal-
ance by requiring small public entities to
comply with the same technical standard as
larger public entities while giving small pub-
lic entities additional time to do so. The De-
partment believes this longer compliance
time frame is prudent in recognition of the
additional challenges that small public enti-
ties may face in complying, such as limited
budgets, lack of technical expertise, and lack
of personnel. The Department believes that
providing an extra year for small public enti-
ties to comply will give those entities suffi-
cient time to properly allocate their per-
sonnel and financial resources to make their
web content and mobile apps conform to
WCAG 2.1 Level AA, without providing so
much additional time that individuals with
disabilities have a reduced level of access to
their State and local government entities’
resources for an extended period.

The Department believes that having pro-
vided an additional year for small public en-
tities to comply with subpart H of this part,
it is appropriate to require those entities to
comply with the same technical standard
and conformance level as all other public en-
tities. This approach ensures consistent lev-
els of accessibility for public entities of all
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sizes in the long term, which will promote
predictability and reduce confusion about
which standard applies. It will allow for indi-
viduals with disabilities to know what they
can expect when navigating a public entity’s
web content; for example, it will be helpful
for individuals with disabilities to know that
they can expect to be able to navigate any
public entity’s web content independently
using their assistive technology. It also
helps to ensure that individuals with disabil-
ities who reside in rural areas have com-
parable access to their counterparts in urban
areas, which is critical given the transpor-
tation and other barriers that people in rural
areas may face.l03 In addition, for the rea-
sons discussed elsewhere in this appendix,
the Department believes that WCAG 2.1
Level AA contains success criteria that are
critical to accessing services, programs, or
activities of public entities, which may not
be included under a lower standard. The De-
partment notes that under appropriate cir-
cumstances, small public entities may also
rely on the exceptions, flexibilities, and
other mechanisms described in the section-
by-section analysis of §§35.201, 35.202, 35.203,
35.204, and 35.205, which the Department be-
lieves should help make compliance feasible
for those entities.

Some commenters suggested that the De-
partment should provide additional excep-
tions or flexibilities to small public entities.
For example, the Small Business Adminis-
tration suggested that the Department ex-
plore developing a wholesale exception to
subpart H of this part for certain small pub-
lic entities. The Department does not believe
that setting forth a wholesale exception for
small public entities would be appropriate
for the same reasons that it would not be ap-
propriate to adopt a different technical
standard for those entities. Such an excep-
tion would mean that an individual with a
disability who lives in a small, rural area,
might not have the same level of access to
their local government’s web-based services,
programs, and activities as an individual
with a disability in a larger, urban area. This
would significantly undermine consistency
and predictability in web accessibility. It
would also be particularly problematic given
the interconnected nature of many different
websites. Furthermore, an exception for
small public entities would reduce the bene-
fits of subpart H of this part for those enti-
ties. The Department has heard from public
entities seeking clarity about how to comply
with their nondiscrimination obligations

103 See, e.g., NORC Walsh Ctr. for Rural
Health Analysis & Rural Health Info. Hub,
Access to Care for Rural People with Disabilities
Toolkit (Dec. 2016), hittps://
www.ruralhealthinfo.org/toolkits/disabilities.pdf
[https://perma.cc/YX4E-QWEE].
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under title II of the ADA when offering serv-
ices via the web. Promulgating an exception
for small public entities from the technical
standard described in subpart H would not
only hinder access for individuals with dis-
abilities but would also leave those entities
with no clear standard for how to satisfy
their existing obligations under the ADA and
the title II regulation.

Other commenters made alternative sug-
gestions, such as making WCAG 2.1 Level AA
compliance recommended but not required.
The Department does not believe this sug-
gestion is workable or appropriate. As dis-
cussed in the section entitled, ‘‘Inadequacy
of Voluntary Compliance with Technical
Standards,”” and as the last few decades have
shown, the absence of a mandatory technical
standard for web content and mobile apps
has not resulted in widespread equal access
for people with disabilities. For subpart H of
this part to have a meaningful effect, the De-
partment believes it must set forth specific
requirements so that both individuals with
disabilities and public entities have clarity
and predictability in terms of what the law
requires. The Department believes that cre-
ating a recommended, non-mandatory tech-
nical standard would not provide this clarity
or predictability and would instead largely
maintain the status quo.

Some commenters suggested that the De-
partment should allow small public entities
to avoid making their web content and mo-
bile apps accessible by instead offering serv-
ices to individuals with disabilities via the
phone, providing an accessibility disclaimer
or statement, or offering services to individ-
uals with disabilities through other alter-
native methods that are not web-based. As
discussed in the section entitled ‘‘History of
the Department’s Title II Web-Related Inter-
pretation and Guidance” and in the
NPRM,1%¢ given the way the modern web has
developed, the Department no longer be-
lieves 24/7 staffed telephone lines can real-
istically provide equal opportunity to indi-
viduals with disabilities in the way that web
content and content in mobile apps can. If a
public entity provides services, programs, or
activities to the public via the web or mobile
apps, it generally needs to ensure that those
services, programs, or activities are acces-
sible. The Department also does not believe
that requirement is met by a public entity
merely providing an accessibility disclaimer
or statement explaining how members of the
public can request accessible web content or
mobile apps. If none of a public entity’s web
content or mobile apps were to conform to
the technical standard adopted in subpart H
of this part, individuals with disabilities
would need to request access each and every
time they attempted to interact with the

10188 FR 51953.
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public entity’s services, programs, or activi-
ties, which would not provide equal oppor-
tunity. Similarly, it would not provide equal
opportunity to offer services, programs, or
activities via the web or mobile apps to indi-
viduals without disabilities but require indi-
viduals with disabilities to rely exclusively
on other methods to access those services.

Many commenters also asked the Depart-
ment to provide additional resources and
guidance to help small entities comply. The
Small Business Administration Office of Ad-
vocacy also highlighted the need for the De-
partment to produce a small entity compli-
ance guide.195 The Department plans to issue
the required small entity compliance guide.
The Department is also issuing a Final Regu-
latory Flexibility Analysis as part of this
rulemaking, which explains the impact of
subpart H of this part on small public enti-
ties. In addition, although the Department
does not currently operate a grant program
to assist public entities in complying with
the ADA, the Department will consider offer-
ing additional technical assistance and guid-
ance in the future to help entities better un-
derstand their obligations. The Department
also operates a toll-free ADA Information
Line at (800) 5140301 (voice) or 1-833-610-1264
(TTY), which public entities can call to get
technical assistance about the ADA, includ-
ing information about subpart H.

Many commenters also expressed concern
about the potential for an increase in litiga-
tion for small public entities as a result of
subpart H of this part. Some commenters
asked the Department to create a safe har-
bor or other flexibilities to protect small
public entities from frivolous litigation. In
part to address these concerns, subpart H in-
cludes a new section, at §35.205, which states
that a public entity that is not in full com-
pliance with the requirements of §35.200(b)
will be deemed to have met the requirements
of §35.200 in the limited circumstance in
which the public entity can demonstrate
that the noncompliance has such a minimal
impact on access that it would not affect the
ability of individuals with disabilities to use
the public entity’s web content or mobile
app in a substantially equivalent manner as
individuals without disabilities. As discussed
at more length in the section-by-section
analysis of §35.205, the Department believes
this provision will reduce the risk of litiga-
tion for public entities while ensuring that
individuals with disabilities have substan-
tially equivalent access to public entities’
services, programs, and activities. Section
35.205 will allow public entities to avoid fall-
ing into noncompliance with §35.200 if they
are not exactly in conformance to WCAG 2.1

105 See Contract with America Advance-
ment Act of 1996, Public Law 104-121, sec. 212,
110 Stat. 847, 858 (5 U.S.C. 601 note).
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Level AA, but the nonconformance would
not affect the ability of individuals with dis-
abilities to use the public entity’s web con-
tent or mobile app with substantially equiv-
alent timeliness, privacy, independence, and
ease of use. The Department believes that
this will afford more flexibility for all public
entities, including small ones, while simulta-
neously ensuring access for individuals with
disabilities.

One commenter asked the Department to
state that public entities, including small
ones, that are working towards conformance
to WCAG 2.1 Level AA before the compliance
dates are in compliance with the ADA and
not engaging in unlawful discrimination.
The Department notes that while the re-
quirement to comply with the technical
standard set forth in subpart H of this part
is new, the underlying obligation to ensure
that all services, programs, and activities,
including those provided via the web and mo-
bile apps, are accessible is not.106 Title II
currently requires public entities to, for ex-
ample, provide equal opportunity to partici-
pate in or benefit from services, programs, or
activities; 107 make reasonable modifications
to policies, practices, or procedures;1% and
ensure that communications with people
with disabilities are as effective as commu-
nications with others, which includes consid-
erations of timeliness, privacy, and inde-
pendence.l% Accordingly, although public
entities do not need to comply with subpart
H until two or three years after the publica-
tion of the final rule, they will continue to
have to take steps to ensure accessibility in
the meantime, and will generally have to
achieve compliance with the technical stand-
ard by the date specified in subpart H.

Some commenters asked the Department
to provide additional flexibility for small
public entities with respect to captioning re-
quirements. A discussion of the approach to
captioning in subpart H of this part can be
found in the section entitled ‘‘Captions for
Live-Audio and Prerecorded Content.” Some
commenters also expressed that it would be
helpful for small entities if the Department
could provide additional guidance on how the
undue burdens limitation operates in prac-
tice. Additional information on this issue
can be found in the section-by-section anal-
ysis of § 35.204, entitled ‘‘Duties.” Some com-
menters asked the Department to add a no-
tice-and-cure provision to subpart H to help
protect small entities from liability. For the
reasons discussed in the section-by-section
analysis of § 35.205, entitled ‘‘Effect of non-
compliance that has a minimal impact on

106 See, e.g., §§35.130 and 35.160.

107 Sections 35.130(b)(1)(ii) and 35.160(b)(1).
108 Section 35.130(0)(T)(Q).

109 Section 35.160.
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access,” the Department does not believe
this approach is appropriate.

Special District Governments

In addition to small public entities,
§35.200(b)(2) also covers public entities that
are special district governments. As pre-
viously noted, special district governments
are governments that are authorized to pro-
vide a single function or a limited number of
functions, such as a zoning or transit author-
ity. As discussed elsewhere in this appendix,
§35.200 proposes different compliance dates
according to the size of the Census-defined
population of the public entity, or, for public
entities without Census-defined populations,
the Census-defined population of any State
or local governments of which the public en-
tity is an instrumentality or commuter au-
thority. The Department believes applying
to special district governments the same
compliance date as small public entities (i.e.,
compliance in three years) is appropriate for
two reasons. First, because the Census Bu-
reau does not provide population estimates
for special district governments, these lim-
ited-purpose public entities might find it dif-
ficult to obtain population estimates that
are objective and reliable in order to deter-
mine their duties under subpart H of this
part. Though some special district govern-
ments may estimate their total populations,
these entities may use varying methodology
to calculate population estimations, which
may lead to confusion and inconsistency in
the application of the compliance dates in
§35.200. Second, although special district
governments may sometimes serve a large
population, unlike counties, cities, or town-
ships with large populations that provide a
wide range of online government services
and programs and often have large and vary-
ing budgets, special district governments are
authorized to provide a single function or a
limited number of functions (e.g., to provide
mosquito abatement or water and sewer
services). They therefore may have more
limited or specialized budgets. Therefore,
§35.200(b)(2) extends the deadline for compli-
ance for special district governments to
three years, as it does for small public enti-
ties.

The Department notes that some com-
menters opposed giving special district gov-
ernments three years to comply with subpart
H of this part. One commenter asserted that
most special district governments are aware
of the size of the regions they serve and
would be able to determine whether they fall
within the threshold for small entities. One
commenter noted that some special district
governments may serve larger populations
and should therefore be treated like large
public entities. Another commenter argued
that a public entity that has sufficient ad-
ministrative and fiscal autonomy to qualify
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as a separate government should have the
means to comply with subpart H in a timely
manner. However, as noted in the preceding
paragraph, the Department is concerned
that, because these special district govern-
ments do not have a population calculated
by the Census Bureau and may not be instru-
mentalities of a public entity that does have
a Census-calculated population, it is not
clear that there is a straightforward way for
these governments to calculate their precise
population. The Department also under-
stands that these governments have limited
functions and may have particularly limited
or constrained budgets in some cases. The
Department therefore continues to believe it
is appropriate to give these governments
three years to comply.

COMPLIANCE TIME FRAME ALTERNATIVES

In addition to asking that the compliance
time frames be lengthened or shortened,
commenters also suggested a variety of
other alternatives and models regarding how
§35.200’s compliance time frames could be
structured. Commenters proposed that exist-
ing content be treated differently than new
content by, for example, requiring that new
content be made accessible first and setting
delayed or deferred compliance time frames
for existing content. Other commenters sug-
gested that the Department use a ‘‘runway’’
or ‘‘phase in”” model. Under this model, com-
menters suggested, the Department could re-
quire conformance to some WCAG success
criteria sooner than others. Commenters
also suggested a phase-in model where public
entities would be required to prioritize cer-
tain types of content, such as making all fre-
quently used content conform to WCAG 2.1
Level AA first.

Because §35.200 gives public entities two or
three years to come into compliance depend-
ing on entity size, public entities have the
flexibility to structure their compliance ef-
forts in the manner that works best for
them. This means that if public entities
want to prioritize certain success criteria or
content during the two or three years before
the compliance date—while still complying
with their existing obligations under title
II—they have the flexibility to do so. The
Department believes that this flexibility ap-
propriately acknowledges that different pub-
lic entities might have unique needs based
on the type of content they provide, users
that they serve, and resources that they
have or procure. The Department, therefore,
is not specifying certain criteria or types of
content that should be prioritized. Public en-
tities have the flexibility to determine how
to make sure they comply with §35.200 in the
two- or three-year period before which com-
pliance with §35.200 is first required. After
the compliance date, ongoing compliance is
required.
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In addition, the Department believes that
requiring only new content to be accessible
or using another method for prioritization
could lead to a significant accessibility gap
for individuals with disabilities if public en-
tities rely on content that is not regularly
updated or changed. The Department notes
that unless otherwise covered by an excep-
tion, subpart H of this part requires that new
and existing content be made accessible
within the meaning of §35.200 after the date
initial compliance is required. Because some
exceptions in §35.201 only apply to pre-
existing content, the Department believes it
is likely that public entities’ own newly cre-
ated or added content will largely need to
comply with §35.200 because such content
may not qualify for exceptions. For more in-
formation about how the exceptions under
§35.201 function and how they will likely
apply to existing and new content, please re-
view the analysis of §35.201 in this section-
by-section analysis.

Commenters also suggested that public en-
tities be required to create transition plans
like those discussed in the existing title II
regulation at §§35.105 and 35.150(d). The De-
partment does not believe it is appropriate
to require transition plans as part of subpart
H of this part for several reasons. Public en-
tities are already required to ensure that
their services, programs, and activities, in-
cluding those provided via the web or mobile
apps, meet the requirements of the ADA. The
Department expects that many entities al-
ready engage in accessibility planning and
self-evaluation to ensure compliance with
title II. By not being prescriptive about the
type of planning required, the Department
will allow public entities flexibility to build
on existing systems and processes or develop
new ones in ways that work for each entity.
Moreover, the Department has not adopted
new self-evaluation and transition plan re-
quirements in other sections in this part in
which it adopted additional technical re-
quirements, such as in the 2010 ADA Stand-
ards for Accessible Design.l10 Finally, the
Department believes that public entities’ re-
sources may be better spent making their
web content and mobile apps accessible
under §35.200, instead of drafting required
self-evaluation and transition plans. The De-
partment notes that public entities can still
engage in self-evaluation and create transi-
tion plans, and would likely find it helpful,
but they are not required to do so under
§35.200.

FUNDAMENTAL ALTERATION OR UNDUE
FINANCIAL AND ADMINISTRATIVE BURDENS

As discussed at greater length in the sec-
tion-by-section analysis of §35.204, subpart H
of this part provides that where a public en-

110 Section 35.151.
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tity can demonstrate that compliance with
the requirements of §35.200 would result in a
fundamental alteration in the nature of a
service, program, or activity or in undue fi-
nancial and administrative burdens, compli-
ance with §35.200 is only required to the ex-
tent that it does not result in a fundamental
alteration or undue financial and adminis-
trative burdens. For example, where it would
impose undue financial and administrative
burdens to conform to WCAG 2.1 Level AA
(or part of WCAG 2.1 Level AA), public enti-
ties would not be required to remove their
web content and mobile apps, forfeit their
web presence, or otherwise undertake
changes that would be unduly financially
and administratively burdensome. These
limitations on a public entity’s duty to com-
ply with the regulatory provisions in subpart
H of this part mirror the fundamental alter-
ation or undue burdens limitations currently
provided in the title II regulation in
§§35.150(a)(3) (existing facilities) and 35.164
(effective communication) and the funda-
mental alteration limitation currently pro-
vided in the title II regulation in §35.130(b)(7)
(reasonable modifications in policies, prac-
tices, or procedures).

If a public entity believes that a proposed
action would fundamentally alter a service,
program, or activity or would result in
undue financial and administrative burdens,
the public entity has the burden of proving
that compliance would result in such an al-
teration or such burdens. The decision that
compliance would result in such an alter-
ation or such burdens must be made by the
head of the public entity or their designee
after considering all resources available for
use in the funding and operation of the serv-
ice, program, or activity, and must be ac-
companied by a written statement of the
reasons for reaching that conclusion. As set
forth in §35.200(b)(1) and (2), if an action re-
quired to comply with the accessibility
standard in subpart H of this part would re-
sult in such an alteration or such burdens, a
public entity must take any other action
that would not result in such an alteration
or such burdens but would nevertheless en-
sure that, to the maximum extent possible,
individuals with disabilities receive the ben-
efits or services provided by the public enti-
ty. Section 35.204, entitled ‘‘Duties,”” lays out
the circumstances in which an alteration or
such burdens can be claimed. For more infor-
mation, see the discussion regarding limita-
tions on obligations in the section-by-section
analysis of §35.204.

REQUIREMENTS FOR SELECTED TYPES OF
CONTENT

In the NPRM, the Department asked ques-
tions about the standards that should apply
to two particular types of content: social
media platforms and captions for live-audio
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content.ll In this section, the Department
includes information about the standards
that subpart H of this part applies to these
types of content and responds to the com-
ments received on these topics.

PUBLIC ENTITIES’ USE OF SOCIAL MEDIA
PLATFORMS

Public entities are increasingly using so-
cial media platforms to provide information
and communicate with the public about
their services, programs, or activities in lieu
of or in addition to engaging the public on
the public entities’ own websites. Consistent
with the NPRM, the Department is using the
term ‘‘social media platforms’ to refer to
websites or mobile apps of third parties
whose primary purpose is to enable users to
create and share content in order to partici-
pate in social networking (i.e., the creation
and maintenance of personal and business re-
lationships online through websites and mo-
bile apps like Facebook, Instagram, X (for-
merly Twitter), and LinkedIn).

Subpart H of this part requires that web
content and mobile apps that public entities
provide or make available, directly or
through contractual, licensing, or other ar-
rangements, be made accessible within the
meaning of §35.200. This requirement applies
regardless of whether that content is located
on the public entity’s own website or mobile
app or elsewhere on the web or in mobile
apps. The requirement therefore covers web
content or content in a mobile app that a
public entity makes available via a social
media platform. With respect to social media
posts that are posted before the compliance
date, however, the Department has decided
to add an exception, which is explained more
in the section-by-section analysis of
§35.201(e), “‘Preexisting Social Media Posts”’.

Many social media platforms that are
widely used by members of the public are
available to members of the public separate
and apart from any arrangements with pub-
lic entities to provide a service, program, or
activity. As a result, subpart H of this part
does not require public entities to ensure
that such platforms themselves conform to
WCAG 2.1 Level AA. However, because the
posts that public entities disseminate
through those platforms are provided or
made available by the public entities, the
posts generally must conform to WCAG 2.1
Level AA. The Department understands that
social media platforms often make available
certain accessibility features like the ability
to add captions or alt text. It is the public
entity’s responsibility to use these features
when it makes web content available on so-
cial media platforms.!12 For example, if a

11188 FR 51958, 51962-51963, 51965-51966.
112 See U.S. Gen. Servs. Admin., Federal So-
cial Media Accessibility Toolkit Hackpad,
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public entity posts an image to a social
media platform that allows users to include
alt text, the public entity needs to ensure
that appropriate alt text accompanies that
image so that screen-reader users can access
the information.

The Department received many comments
explaining the importance of social media to
accessing public entities’ services, programs,
or activities. Both public entities and dis-
ability advocates shared many examples of
public entities using social media to trans-
mit time-sensitive and emergency informa-
tion, among other information, to the public.
The vast majority of these commenters sup-
ported covering social media posts in subpart
H of this part. Commenters specifically
pointed to examples of communications de-
signed to help the public understand what
actions to take during and after public emer-
gencies, and commenters noted that these
types of communications need to be acces-
sible to individuals with disabilities. Com-
menters from public entities and trade
groups representing public accommodations
opposed the coverage of social media posts in
subpart H, arguing that social media is more
like advertising. These commenters also said
it is difficult to make social media content
accessible because the platforms sometimes
do not enable accessibility features.

The Department agrees with the many
commenters who opined that social media
posts should be covered by subpart H of this
part. The Department believes public enti-
ties should not be relieved from their duty
under subpart H to provide accessible con-
tent to the public simply because that con-
tent is being provided through a social media
platform. The Department was particularly
persuaded by the many examples that com-
menters shared of emergency and time-sen-
sitive communications that public entities
share through social media platforms, in-
cluding emergency information about toxic
spills and wildfire smoke, for example. The
Department believes that this information
must also be accessible to individuals with
disabilities. The fact that public entities use
social media platforms to disseminate this
type of crucial information also belies any
analogy to advertising. And even to the ex-
tent that information does not rise to the
level of an emergency, if an entity believes
information is worth posting on social media
for members of the public without disabil-
ities, it is no less important for that infor-
mation to reach members of the public with
disabilities. Therefore, the entity cannot
deny individuals with disabilities equal ac-
cess to that content, even if it is not about
an emergency.

hitps://digital.gov/resources/federal-social-media-

accessibility-toolkit-hackpad/ [https:/perma.cc/
DJ8X-UCHA] (last visited Mar. 13, 2024).
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The Department received several com-
ments explaining that social media plat-
forms sometimes have limited accessibility
features, which can be out of public entities’
control. Some of these commenters sug-
gested that the Department should prohibit
or otherwise limit a public entity’s use of in-
accessible social media platforms when the
public entity cannot ensure accessibility of
the platform. Other commenters shared that
even where there are accessibility features
available, public entities frequently do not
use them. The most common example of this
issue was public entities failing to use alt
text, and some commenters also shared that
public entities frequently use inaccessible
links. Several commenters also suggested
that the Department should provide that
where the same information is available on a
public entity’s own accessible website, public
entities should be considered in compliance
with this part even if their content on social
media platforms cannot be made entirely ac-
cessible.

The Department declines to modify sub-
part H of this part in response to these com-
menters, because the Department believes
the framework in subpart H balances the ap-
propriate considerations to ensure equal ac-
cess to public entities’ postings to social
media. Public entities must use available ac-
cessibility features on social media plat-
forms to ensure that their social media posts
comply with subpart H. However, where pub-
lic entities do not provide social media plat-
forms as part of their services, programs, or
activities, they do not need to ensure the ac-
cessibility of the platform as a whole. Fi-
nally, the Department is declining to adopt
the alternative suggested by some com-
menters that where the same information is
available on a public entity’s own accessible
website, the public entity should be consid-
ered in compliance with subpart H. The De-
partment heard concerns from many com-
menters about allowing alternative acces-
sible versions when the original content
itself can be made accessible. Disability ad-
vocates and individuals with disabilities
shared that this approach has historically
resulted in inconsistent and dated informa-
tion on the accessible version and that this
approach also creates unnecessary segrega-
tion between the content available for indi-
viduals with disabilities and the original
content. The Department agrees with these
concerns and therefore declines to adopt this
approach. Social media posts enable effective
outreach from public entities to the public,
and in some cases social media posts may
reach many more people than a public enti-
ty’s own website. The Department sees no
acceptable reason why individuals with dis-
abilities should be excluded from this out-
reach.

The Department received a few other com-
ments related to social media, suggesting for
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example that the Department adopt guid-
ance on making social media accessible in-
stead of covering social media in subpart H
of this part, and suggesting that the Depart-
ment require inclusion of a disclaimer with
contact information on social media plat-
forms so that the public can notify a public
entity about inaccessible content. The De-
partment believes that these proposals would
be difficult to implement in a way that
would ensure content is proactively made ac-
cessible, rather than reactively corrected
after it is discovered to be inaccessible, and
thus the Department declines to adopt these
proposals.

CAPTIONS FOR LIVE-AUDIO AND PRERECORDED
CONTENT

WCAG 2.1 Level AA Success Criterion 1.2.4
requires captions for live-audio content in
synchronized media.l’3 The intent of this
success criterion is to ‘‘enable people who
are deaf or hard of hearing to watch real-time
presentations. Captions provide the part of
the content available via the audio track.
Captions not only include dialogue, but also
identify who is speaking and notate sound ef-
fects and other significant audio.”” 114 Modern
live captioning often can be created with the
assistance of technology, such as by assign-
ing captioners through Zoom or other con-
ferencing software, which integrates cap-
tioning with live meetings.

As proposed in the NPRM,115 subpart H of
this part applies the same compliance dates
(determined primarily by size of public enti-
ty) to all of the WCAG 2.1 Level AA success
criteria, including live-audio captioning re-
quirements. As stated in §35.200(b), this pro-
vides three years after publication of the
final rule for small public entities and spe-
cial district governments to comply, and two
yvears for large public entities. Subpart H
takes this approach for several reasons.
First, the Department understands that live-
audio captioning technology has developed
in recent years and continues to develop. In
addition, the COVID-19 pandemic moved a
significant number of formerly in-person
meetings, activities, and other gatherings to
online settings, many of which incorporated
live-audio captioning. As a result of these de-
velopments, live-audio captioning has be-
come even more critical for individuals with
certain types of disabilities to participate
fully in civic life. Further, the Department
believes that requiring conformance to all
success criteria by the same date (according

113W3C, Understanding WCAG 2.0: Captions
(Live), Understanding SC 1.2.4 (2023), hittp:/
www.w3.0rg/TR/'UNDERSTANDING-WCAG20/
media-equiv-real-time-captions.html [https://
perma.cc/NV74-U77R].

114 Iq. (emphasis in original).

11588 FR 51965-51966.
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to entity size) will address the need for both
clarity for public entities and predictability
for individuals with disabilities. As with any
other success criterion, public entities would
not be required to satisfy Success Criterion
1.2.4 if they can demonstrate that doing so
would result in a fundamental alteration in
the nature of a service, program, or activity
or in undue financial and administrative bur-
dens.

The Department solicited comments to in-
form this approach, seeking input on the
proposed compliance timeline, the type of
live-audio content that entities make avail-
able through the web or mobile apps, and the
cost of providing captioning for live-audio
content for entities of all sizes.116 Com-
menters expressed strong support for requir-
ing captions as a general matter, noting that
they benefit people with a variety of disabil-
ities, including those who are deaf, deafblind,
or neurodivergent, or have auditory proc-
essing disabilities. No commenters argued
for an outright exception to the captioning
requirement. The vast majority of com-
menters who responded to these questions,
including disability advocates, public enti-
ties, and accessible technology industry
members, agreed with the Department’s pro-
posal to require compliance with require-
ments for captioning live-audio content on
the same timeline as all other WCAG 2.1
Level AA success criteria. Such commenters
noted that a different compliance timeline
for live-audio captioning would unfairly bur-
den people who are deaf or have hearing loss
and would limit their access to a wide swath
of content. One commenter who had worked
in higher education, for instance, noted chal-
lenges of providing live-audio captioning, in-
cluding the limited number of captioners
available and resulting need for lead time to
reserve one, but nonetheless stated that en-
tities should strive for the same compliance
date.

A smaller number of commenters urged the
Department to adopt a longer compliance
time frame in order to allow live-captioning
technology to develop further. Some of these
commenters supported a longer time frame
for smaller entities in particular, which may
have fewer resources or budgetary flexibility
to comply. Others supported a longer time
frame for larger entities because they are
likely to have more content to caption. Com-
menters also noted the difficulty that public
entities sometimes encounter in the avail-
ability of quality professional live captioners
and the lead time necessary to reserve those
services, but at the same time noted that
public entities do not necessarily want to
rely on automatically generated captioning
in all scenarios because it may be insuffi-
cient for an individual’s needs.

11688 FR 51965-51966.
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Commenters shared that public entities
make many types of live-audio content
available, including town hall meetings,
board meetings, and other public engage-
ment meetings; emergency-related and pub-
lic-service announcements or information;
special events like graduations, conferences,
or symposia; online courses; and press con-
ferences. Commenters also posed questions
about whether Success Criterion 1.2.4 would
apply to particular situations and types of
media. The Department suggests referring to
the explanation and definitions of the terms
in Success Criterion 1.2.4 in WCAG 2.1 to de-
termine the live-audio web content and con-
tent in mobile apps that must have captions.

Success Criterion 1.2.4 is crucial for indi-
viduals with disabilities to access State and
local government entities’ live services, pro-
grams, or activities. The Department be-
lieves that setting a different compliance
date would only delay this essential access
and leave people who are deaf or have hear-
ing disabilities at a particular disadvantage
in accessing these critical services. It also
would hinder access for people with a variety
of other disabilities, including cognitive dis-
abilities.117

The Department believes that the compli-
ance dates set forth in subpart H of this part
will give public entities sufficient time to lo-
cate captioning resources and implement or
enhance processes to ensure they can get
captioning services when needed. Captioning
services are also likely to continue to ex-
pand. Given the quick acceleration in the
availability of captioning technology during
the COVID-19 pandemic, the Department be-
lieves that public entities’ capacity as well
as the technology and personnel on which
they rely will be able to continue to develop
quickly.

The Department declines to establish a dif-
ferent compliance time frame for Success
Criterion 1.2.4 for other reasons as well. This
success criterion in WCAG 2.1 was also part
of WCAG 2.0, which was finalized in 2008. As
a result, the Department expects that public
entities and associated web developers will
be able to become familiar with it quickly, if
they are not already familiar. Additionally,
setting a separate compliance date for one
success criterion could result in confusion
and additional difficulty, as covered entities
would need to separately keep track of when
they need to meet the live-audio captioning
success criterion and bifurcate their compli-
ance planning. The Department also does not

117 See W3C, Web Accessibility Initiative,

Video Captions, https://www.w3.0rg/WAI/per-
spective-videos/captions/ [https://perma.cc/
QRW6X-55PG] (Jan. 23, 2019) (explaining that
captions benefit ‘‘people with cognitive and
learning disabilities who need to see and
hear the content to better understand it”’).
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see a sufficient reason to distinguish this
success criterion from others as meriting a
separate timeline, particularly when this
criterion has existed since 2008 and is so es-
sential for individuals who are deaf or have
hearing disabilities. For these reasons, and
because of the need for individuals with dis-
abilities to access State and local govern-
ment entities’ live programs, services, and
activities, subpart H of this part establishes
a uniform compliance date for all success
criteria in subpart H.

Commenters also expressed a range of
opinions about whether using automatically
generated captions instead of professional
live-captioning services would be sufficient
to comply with Success Criterion 1.2.4. These
commenters noted that automatic captions
are a widely available option that is low cost
for public entities and will likely continue to
improve, perhaps eventually surpassing the
quality of professional live-captioning serv-
ices. However, commenters also pointed out
that automatic captions may not be suffi-
cient in many contexts such as virtual class-
rooms or courtrooms, where mistakes in
identifying a speaker, word, or punctuation
can significantly change the meaning and
the participant with a disability needs to be
able to respond in real time. Commenters
also argued, though, that requiring human
captioners in all circumstances may lead to
public entities making fewer meetings, hear-
ings, courses, and other live-audio content
available online due to cost and availability
of captioners, which could have a detri-
mental effect on overall access to these serv-
ices for people with mobility and other dis-
abilities. Public entities noted that auto-
matic captioning as part of services like
Zoom does not cost them anything beyond
the Zoom license, but public entities and the
Small Business Administration reported that
costs can be much higher for human-gen-
erated captions for different types of content
over the course of a year.

To balance these competing concerns, com-
menters supported requiring captions in gen-
eral, but proposed a variety of tiered ap-
proaches such as: a default of human-gen-
erated captions with automatic captions as a
last resort; automatic captions as a default
with human-generated captions when an in-
dividual with a disability requests them; or
human-generated captions as a default for
events with a wide audience like gradua-
tions, but automatic captions as a default
for private meetings and courses, unless
human-generated captions are requested. An
accessible technology industry member
urged the Department to just require cap-
tions that provide ‘‘equivalent access’” to
live-audio content, rather than mandate a
particular type of captioning.

After consideration of commenters’ con-
cerns and its independent assessment, the
Department does not believe it is prudent to
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prescribe captioning requirements beyond
the WCAG 2.1 Level AA requirements,
whether by specifying a numerical accuracy
standard, a method of captioning that public
entities must use to satisfy this success cri-
terion, or other measures. The Department
recognizes commenters’ concerns that auto-
matic captions are currently not sufficiently
accurate in many contexts, including con-
texts involving technical or complex issues.
The Department also notes that informal
guidance from W3C provides that automatic
captions are not sufficient on their own un-
less they are confirmed to be fully accurate,
and that they generally require editing to
reach the requisite level of accuracy.ll® On
the other hand, the Department recognizes
the significant costs and supply challenges
that can accompany use of professional live-
captioning services, and the pragmatic con-
cern that a requirement to use these services
for all events all the time could discourage
public entities from conducting services,
programs, or activities online, which could
have unintended detrimental consequences
for people with and without disabilities who
benefit from online offerings. Further, it is
the Department’s understanding, supported
by comments, that captioning technology is
rapidly evolving and any additional speci-
fications regarding how to meet WCAG 2.1’s
live-audio captioning requirements could
quickly become outdated.

Rather than specify a particular accuracy
level or method of satisfying Success Cri-
terion 1.2.4 at this time, subpart H of this
part provides public entities with the flexi-
bility to determine the best way to comply
with this success criterion based on current
technology. The Department further encour-
ages public entities to make use of W3C’s and
others’ guidance documents available on
captioning, including the informal guidance
mentioned in the preceding paragraph.ll® In
response to commenters’ concerns that cap-
tioning requirements could lead to fewer on-
line events, the Department reminds public
entities that, under §35.204, they are not re-
quired to take any action that would result
in a fundamental alteration to their services,
programs, or activities or undue financial
and administrative burdens; but even in
those circumstances, public entities must

118W3C, Web Accessibility Initiative, Cap-
tions/Subtitles, https://www.w3.org/WAI/media/
av/captions [https:/perma.cc/D73P-RBZA] (July
14, 2022).

19 F g., W3C, Web Accessibility Initiative,
Captions/Subtitles, hittps://www. w3.org/WAI/
media/av/captions [https:/perma.cc/D73P-RBZA]
(July 14, 2022); W3C, WCAG 2.2 Understanding
Docs: Understanding SC 1.2.4: Captions (Live)
(Level AA), https://www.w3.org/WAI/WCAG22/
Understanding/captions-live.html [https://
perma.cc/R8SZ-JA6Z] (Mar. 7, 2024).
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comply with §35.200 to the maximum extent
possible. The Department believes the ap-
proach in subpart H strikes the appropriate
balance of increasing access for individuals
with disabilities, keeping pace with evolving
technology, and providing a workable stand-
ard for public entities.

Some commenters expressed similar con-
cerns related to captioning requirements for
prerecorded (i.e., non-live) content under
Success Criterion 1.2.2, including concerns
that public entities may choose to remove
recordings of past events such as public hear-
ings and local government sessions rather
than comply with captioning requirements
in the required time frames. The Department
recommends that public entities consider
other options that may alleviate costs, such
as evaluating whether any exceptions apply,
depending on the particular circumstances.
And as with live-audio captioning, public en-
tities can rely on the fundamental alteration
or undue burdens provisions in §35.204 where
they can satisfy the requirements of those
provisions. Even where a public entity can
demonstrate that conformance to Success
Criterion 1.2.2 would result in a fundamental
alteration or undue financial and adminis-
trative burdens, the Department believes
public entities may often be able to take
other actions that do not result in such an
alteration or such burdens; if they can,
§35.204 requires them to do so.

The same reasoning discussed regarding
Success Criterion 1.2.4 also applies to Suc-
cess Criterion 1.2.2. The Department declines
to adopt a separate timeline for this success
criterion or to prescribe captioning require-
ments beyond those in WCAG 2.1 due to rap-
idly evolving technology, the importance of
these success criteria, and the other factors
already noted. After full consideration of all
the comments received, subpart H of this
part requires conformance to WCAG 2.1
Level AA as a whole on the same compliance
time frame, for all of the reasons stated in
this section.

SECTION 35.201 EXCEPTIONS

Section 35.200 requires public entities to
make their web content and mobile apps ac-
cessible by complying with a technical
standard for accessibility—WCAG 2.1 Level
AA. However, some types of content do not
have to comply with the technical standard
in certain situations. The Department’s aim
in setting forth exceptions was to make sure
that individuals with disabilities have ready
access to public entities’ web content and
mobile apps, especially those that are cur-
rent, commonly used, or otherwise widely
needed, while also ensuring that practical
compliance with subpart H of this part is
feasible and sustainable for public entities.
The exceptions help to ensure that compli-
ance with subpart H is feasible by enabling
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public entities to focus their resources on
making frequently used or high impact con-
tent WCAG 2.1 Level AA compliant first.

Under §35.201, the following types of con-
tent generally do not need to comply with
the technical standard for accessibility—
WCAG 2.1 Level AA: (1) archived web con-
tent; (2) preexisting conventional electronic
documents, unless they are currently used to
apply for, gain access to, or participate in
the public entity’s services, programs, or ac-
tivities; (3) content posted by a third party;
(4) individualized, password-protected or oth-
erwise secured conventional electronic docu-
ments; and (5) preexisting social media posts.
The Department notes that if web content or
content in mobile apps is covered by one ex-
ception, the content does not need to con-
form to WCAG 2.1 Level AA to comply with
subpart H of this part, even if the content
fails to qualify for another exception.

However, as discussed in more detail later
in this section-by-section analysis, there
may be situations in which the content oth-
erwise covered by an exception must still be
made accessible to meet the needs of an indi-
vidual with a disability under existing title
II requirements.120 Because these exceptions
are specifically tailored to address what the
Department understands to be existing areas
where compliance might be particularly dif-
ficult based on current content types and
technologies, the Department also expects
that these exceptions may become less rel-
evant over time as new content is added and
technology changes.

The previously listed exceptions are those
included in §35.201. They differ in some re-
spects from those exceptions proposed in the
NPRM. The Department made changes to the
proposed exceptions identified in the NPRM
after consideration of the public comments
and its own independent assessment. Nota-
bly, §35.201 does not include exceptions for
password-protected course content in ele-
mentary, secondary, and postsecondary
schools, which had been proposed in the
NPRM.121 As will be discussed in more detail,
it also does not include an exception for
linked third-party content because that pro-
posed exception would have been redundant
and could have caused confusion. In the
NPRM, the Department discussed the possi-
bility of including an exception for public
entities’ preexisting social media posts.122
After consideration of public feedback,
§35.201 includes such an exception. In addi-
tion, the Department made some technical
tweaks and clarifications to the excep-
tions.123

120 See §§35.130(b)(1)(i1) and (b)(7) and 35.160.

12188 FR 52019.
122 [d. at 51962-51963.
123 Id. at 52019-52020.
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The Department heard a range of views
from public commenters on the exceptions
proposed in the NPRM. The Department
heard from some commenters that excep-
tions are necessary to avoid substantial bur-
dens on public entities and would help public
entities determine how to allocate their lim-
ited resources in terms of which content to
make accessible more quickly, especially
when initially determining how best to en-
sure they can start complying with §35.200
by the compliance date. The Department
heard that public entities often have large
volumes of content that are archived, or doc-
uments or social media posts that existed be-
fore subpart H of this part was promulgated.
The Department also heard that although
making this content available online is im-
portant for transparency and ease of access,
this content is typically not frequently used
and is likely to be of interest only to a dis-
crete population. Such commenters also em-
phasized that making such content, like old
PDFs, accessible by the compliance date
would be quite difficult and time consuming.
Some commenters also expressed that the
exceptions may help public entities avoid
uncertainty about whether they need to en-
sure accessibility in situations where it
might be extremely difficult—such as for
large quantities of archived materials re-
tained only for research purposes or where
they have little control over content posted
to their website by unaffiliated third parties.
Another commenter noted that public enti-
ties may have individualized documents that
apply only to individual members of the pub-
lic and that in most cases do not need to be
accessed by a person with a disability.

On the other hand, the Department has
also heard from commenters who objected to
the inclusion of exceptions. Many com-
menters who objected to the inclusion of ex-
ceptions cited the need for all of public enti-
ties’ web content and mobile apps to be ac-
cessible to better ensure predictability and
access for individuals with disabilities to
critical government services. Some com-
menters who opposed including exceptions
also asserted that a title II regulation need
not include any exceptions to its specific re-
quirements because the compliance limita-
tion for undue financial and administrative
burdens would suffice to protect public enti-
ties from any overly burdensome require-
ments. Some commenters argued that the
exceptions would create loopholes that
would result in public entities not providing
sufficient access for individuals with disabil-
ities, which could undermine the purpose of
subpart H of this part.

Commenters also contended that the pro-
posed exceptions create confusion about
what is covered and needs to conform to
WCAG 2.1, which creates difficulties with
compliance for public entities and barriers
for individuals with disabilities seeking to
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access public entities’ web content or mobile
apps. Some commenters also noted that
there are already tools that can help public
entities make web content and mobile apps
accessible, such that setting forth exceptions
for certain content is not necessary to help
public entities comply.

After consideration of the various public
comments and after its independent assess-
ment, the Department is including, with
some refinements, five exceptions in §35.201.
As noted in the preceding paragraphs and as
will be discussed in greater detail, the De-
partment is not including in the final regula-
tions three of the exceptions that were pro-
posed in the NPRM, but the Department is
also adding an exception for preexisting so-
cial media posts that it previewed in the
NPRM. The five particular exceptions in-
cluded in §35.201 were crafted with careful
consideration of which discrete types of con-
tent would promote as much clarity and cer-
tainty as possible for individuals with dis-
abilities as well as for public entities when
determining which content must conform to
WCAG 2.1 Level AA, while also still pro-
moting accessibility of web content and mo-
bile apps overall. The limitations for actions
that would require fundamental alterations
or result in undue burdens would not pro-
vide, on their own, the same level of clarity
and certainty. The rationales with respect to
each individual exception are discussed in
more detail in the section-by-section anal-
ysis of each exception. The Department be-
lieves that including these five exceptions,
and clarifying situations in which content
covered by an exception might still need to
be made accessible, strikes the appropriate
balance between ensuring access for individ-
uals with disabilities and feasibility for pub-
lic entities so that they can comply with
§35.200, which will ensure greater accessi-
bility moving forward.

The Department was mindful of the prag-
matic concern that, should subpart H of this
part require actions that are likely to result
in fundamental alterations or undue burdens
for large numbers of public entities or large
swaths of their content, subpart H could in
practice lead to fewer impactful improve-
ments for accessibility across the board as
public entities encountered these limita-
tions. The Department believes that such a
rule could result in ©public entities’
prioritizing accessibility of content that is
‘“‘easy’’ to make accessible, rather than con-
tent that is essential, despite the spirit and
letter of the rule. The Department agrees
with commenters that clarifying that public
entities do not need to focus resources on
certain content helps ensure that public en-
tities can focus their resources on the large
volume of content not covered by exceptions,
as that content is likely more frequently
used or up to date. In the sections that fol-
low, the Department provides explanations
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for why the Department has included each
specific exception and how the exceptions
might apply.

The Department understands and appre-
ciates that including exceptions for certain
types of content reduces the content that
would be accessible at the outset to individ-
uals with disabilities. The Department
aimed to craft the exceptions with an eye to-
wards providing exceptions for content that
would be less commonly used by members of
the public and would be particularly difficult
for public entities to make accessible quick-
ly. And the Department reiterates that sub-
part H of this part is adding specificity into
the existing title II regulatory framework
when it comes to web content and mobile
apps. The Department emphasizes that, even
if certain content does not have to conform
to the technical standard, public entities
still need to ensure that their services, pro-
grams, and activities offered using web con-
tent and mobile apps are accessible to indi-
viduals with disabilities on a case-by-case
basis in accordance with their existing obli-
gations under title II of the ADA. These obli-
gations include making reasonable modifica-
tions to avoid discrimination on the basis of
disability, ensuring that communications
with people with disabilities are as effective
as communications with people without dis-
abilities, and providing people with disabil-
ities an equal opportunity to participate in
or benefit from the entity’s services, pro-
grams, and activities.?¢ For example, a pub-
lic entity might need to provide a large print
version or a version of an archived document
that implements some WCAG criteria—such
as a document explaining park shelter op-
tions and rental prices from 2013—to a person
with vision loss who requests it, even though
this content would fall within the archived
web content exception. Thus, §35.201’s excep-
tions for certain categories of content are
layering specificity onto title II'’s regulatory
requirements. They do not function as per-
manent or blanket exceptions to the ADA’s
nondiscrimination mandate. They also do
not add burdens on individuals with disabil-
ities that did not already exist as part of the
existing title II regulatory framework. As
explained further, nothing in this part pro-
hibits an entity from going beyond §35.200’s
requirements to make content covered by
the exceptions fully or partially compliant
with WCAG 2.1 Level AA.

124 See §§35.130(b)(1)(ii) and (b)(7) and 35.160.
For more information about public entities’
existing obligation to ensure that commu-
nications with individuals with disabilities
are as effective as communications with oth-
ers, see U.S. Dep’t of Just., ADA Require-
ments: Effective Communication, ada.gov (Feb
28, 2020), https:/www.ada.gov/resources/effective
-communication/ [https://perma.cc/CLT7-5PN@].

28 CFR Ch. | (7-1-24 Edition)

The following discussion provides informa-
tion on each of the exceptions, including a
discussion of public comments.

ARCHIVED WEB CONTENT

Public entities may retain a significant
amount of archived content, which may con-
tain information that is outdated, super-
fluous, or replicated elsewhere. The Depart-
ment’s understanding is that, generally, this
historic information is of interest to only a
small segment of the general population. The
Department is aware and concerned, how-
ever, that based on current technologies,
public entities would need to expend consid-
erable resources to retroactively make ac-
cessible the large quantity of historic or oth-
erwise outdated information that public en-
tities created in the past and that they may
need or want to make available on their
websites. Thus, §35.201(a) provides an excep-
tion from the requirements of §35.200 for web
content that meets the definition of
‘‘archived web content’ in §35.104.125 As men-
tioned previously, the definition of
‘‘archived web content’ in §35.104 has four
parts. First, the web content was created be-
fore the date the public entity is required to
comply with subpart H of this part, repro-
duces paper documents created before the
date the public entity is required to comply
with subpart H, or reproduces the contents of
other physical media created before the date
the public entity is required to comply with
subpart H. Second, the web content is re-
tained exclusively for reference, research, or
recordkeeping. Third, the web content is not
altered or updated after the date of
archiving. Fourth, the web content is orga-
nized and stored in a dedicated area or areas
clearly identified as being archived. The
archived web content exception allows public
entities to retain historic web content, while
utilizing their resources to make accessible
the most widely and consistently used con-
tent that people need to access public serv-
ices or to participate in civic life.

The Department anticipates that public
entities may retain various types of web con-
tent consistent with the exception for
archived web content. For example, a town
might create a web page for its annual pa-
rade. In addition to providing current infor-
mation about the time and place of the pa-
rade, the web page might contain a separate
archived section with several photos or vid-
eos from the parade in past years. The im-
ages and videos would likely be covered by
the exception if they were created before the
date the public entity is required to comply

125Tn the NPRM, §35.201(a) referred to
archived web content as defined in §35.104
‘‘of this chapter.” 88 FR 52019. The Depart-
ment has removed the language ‘‘of this
chapter’ because it was unnecessary.
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with subpart H of this part, are reproduc-
tions of paper documents created before the
date the public entity is required to comply
with subpart H, or are reproductions of the
contents of other physical media created be-
fore the date the public entity is required to
comply with subpart H; they are only used
for reference, research, or recordkeeping;
they are not altered or updated after they
are posted in the archived section of the web
page; and the archived section of the web
page is clearly identified. Similarly, a mu-
nicipal court may have a web page that in-
cludes links to download PDF documents
that contain a photo and short biography of
past judges who are retired. If the PDF docu-
ments were created before the date the pub-
lic entity is required to comply with subpart
H, are reproductions of paper documents cre-
ated before the date the public entity is re-
quired to comply with subpart H, or are re-
productions of the contents of other physical
media created before the date the public en-
tity is required to comply with subpart H;
they are only used for reference, research, or
recordkeeping; they are not altered or up-
dated after they are posted; and the web page
with the links to download the documents is
clearly identified as being an archive, the
documents would likely be covered by the
exception. The Department reiterates that
these examples are meant to be illustrative
and that the analysis of whether a given
piece of web content meets the definition of
‘‘archived web content’ depends on the spe-
cific circumstances.

The Department recognizes, and com-
menters emphasized, that archived informa-
tion may be of interest to some members of
the public, including some individuals with
disabilities, who are conducting research or
are otherwise interested in these historic
documents. Furthermore, some commenters
expressed concerns that public entities
would begin (or already are in some cir-
cumstances) improperly moving content into
an archive. The Department emphasizes that
under this exception, public entities may not
circumvent their accessibility obligations by
merely labeling their web content as
‘“‘archived’ or by refusing to make accessible
any content that is old. The exception fo-
cuses narrowly on content that satisfies all
four of the criteria necessary to qualify as
‘‘archived web content,”” namely web content
that was created before the date the public
entity is required to comply with subpart H
of this part, reproduces paper documents cre-
ated before the date the public entity is re-
quired to comply with subpart H, or repro-
duces the contents of other physical media
created before the date the public entity is
required to comply with subpart H; is re-
tained exclusively for reference, research, or
recordkeeping; is not altered or updated
after the date of archiving; and is organized
and stored in a dedicated area or areas clear-
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ly identified as being archived. If any one of
those criteria is not met, the content does
not qualify as ‘“‘archived web content.” For
example, if an entity maintains content for
any purpose other than reference, research,
or recordkeeping, then that content would
not fall within the exception regardless of
the date it was created, even if an entity la-
beled it as “‘archived” or stored it in an area
clearly identified as being archived. Simi-
larly, an entity would not be able to cir-
cumvent its accessibility obligations by
moving web content containing meeting
minutes or agendas related to meetings that
take place after the date the public entity is
required to comply with subpart H from a
non-archived section of its website to an
archived section, because such newly created
content would likely not satisfy the first
part of the definition based on the date it
was created. Instead, such newly created
documents would generally need to conform
to WCAG 2.1 Level AA for their initial in-
tended purpose related to the meetings, and
they would need to remain accessible if they
were later added to an area clearly identified
as being archived.

The Department received comments both
supporting and opposing the exception. In
support of the exception, commenters high-
lighted various benefits. For example, com-
menters noted that remediating archived
web content can be very burdensome, and
the exception allows public entities to retain
content they might otherwise remove if they
had to make the content conform to WCAG
2.1 Level AA. Some commenters also agreed
that public entities should prioritize making
current and future web content accessible.

In opposition to the exception, com-
menters highlighted various concerns. For
example, some commenters stated that the
exception perpetuates unequal access to in-
formation for individuals with disabilities,
and it continues to inappropriately place the
burden on individuals with disabilities to
identify themselves to public entities, re-
quest access to content covered by the excep-
tion, and wait for the request to be proc-
essed. Some commenters also noted that the
exception is not necessary because the com-
pliance limitations for fundamental alter-
ation and undue financial and administrative
burdens would protect public entities from
any unrealistic requirements under subpart
H of this part.126 Commenters also stated
that the proposed exception is not
timebound; it does not account for tech-
nology that exists, or might develop in the
future, that may allow for easy and reliable

126 A discussion of the relationship between

these limitations and the exceptions in
§35.201 is also provided in the general expla-
nation at the beginning of the discussion of
§35.201 in the section-by-section analysis.
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wide-scale remediation of archived web con-
tent; it might deter development of tech-
nology that could reliably remediate
archived web content; and it does not include
a time frame for the Department to reassess
whether the exception is necessary based on
technological developments.12? In addition,
commenters stated that the exception covers
HTML content, which is easier to make ac-
cessible than other types of web content; and
it might cover archived web content posted
by public entities in accordance with other
laws. As previously discussed with respect to
the definition of ‘‘archived web content,”
some commenters also stated that it is not
clear when web content is retained exclu-
sively for reference, research, or record-
keeping, and public entities may therefore
improperly designate important web content
as archived.

The Department has decided to keep the
exception in §35.201. After reviewing the
range of different views expressed by com-
menters, the Department continues to be-
lieve that the exception appropriately en-
courages public entities to utilize their re-
sources to make accessible the critical up-
to-date materials that are most consistently
used to access public entities’ services, pro-
grams, or activities. The Department be-
lieves the exception provides a measure of
clarity and certainty for public entities
about what is required of archived web con-
tent. Therefore, resources that might other-
wise be spent making accessible large quan-
tities of historic or otherwise outdated infor-
mation available on some public entities’
websites are freed up to focus on important
current and future web content that is wide-
ly and frequently used by members of the
public. However, the Department emphasizes
that the exception is not without bounds. As
discussed in the preceding paragraphs,
archived web content must meet all four
parts of the archived web content definition
in order to qualify for the exception. Content
must meet the time-based criteria specified
in the first part of the definition. The De-
partment believes the addition of the first
part of the definition will lead to greater
predictability about the application of the
exception for individuals with disabilities
and public entities. In addition, web content
that is used for something other than ref-
erence, research, or recordkeeping is not
covered by the exception.

The Department understands the concerns
raised by commenters about the burdens
that individuals with disabilities may face
because archived web content is not required

127The section-by-section analysis of
§35.200 includes a discussion of the Depart-
ment’s obligation to do a periodic retrospec-
tive review of its regulations pursuant to Ex-
ecutive Order 13563.
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to conform to WCAG 2.1 Level AA. The De-
partment emphasizes that even if certain
content does not have to conform to the
technical standard, public entities still need
to ensure that their services, programs, and
activities offered using web content are ac-
cessible to individuals with disabilities on a
case-by-case basis in accordance with their
existing obligations under title II. These ob-
ligations include making reasonable modi-
fications to avoid discrimination on the
basis of disability, ensuring that commu-
nications with people with disabilities are as
effective as communications with people
without disabilities, and providing people
with disabilities an equal opportunity to par-
ticipate in or benefit from the entity’s serv-
ices, programs, or activities.'?® Some com-
menters suggested that the Department
should also specify that if a public entity
makes archived web content conform to
WCAG 2.1 Level AA in response to a request
from an individual with a disability, such as
by remediating a PDF stored in an archived
area on the public entity’s website, the pub-
lic entity should replace the inaccessible
version in the archive with the updated ac-
cessible version that was sent to the indi-
vidual. The Department agrees that this is a
best practice public entities could imple-
ment, but did not add this to the text of this
part because of the importance of providing
public entities flexibility to meet the needs
of individuals with disabilities on a case-by-
case basis.

Some commenters suggested that the De-
partment should require public entities to
adopt procedures and timelines for how indi-
viduals with disabilities could request access
to inaccessible archived web content covered
by the exception. The Department declines
to make specific changes to the exception in
response to these comments. The Depart-
ment reiterates that, even if content is cov-
ered by this exception, public entities still
need to ensure that their services, programs,
and activities offered using web content are
accessible to individuals with disabilities on
a case-by-case basis in accordance with their
existing obligations under title 11.129 The De-
partment notes that it is helpful to provide
individuals with disabilities with informa-
tion about how to obtain the reasonable
modifications or auxiliary aids and services
they may need. Public entities can help to
facilitate effective communication by pro-
viding notice to the public on how an indi-
vidual who cannot access archived web con-
tent covered by the exception because of a
disability can request other means of effec-
tive communication or reasonable modifica-
tions in order to access the public entity’s
services, programs, or activities with respect

128 See §§35.130(b)(1)(i1) and (b)(7) and 35.160.
129 7.
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to the archived content. Public entities can
also help to facilitate effective communica-
tion by providing an accessibility statement
that tells the public how to bring web con-
tent or mobile app accessibility problems to
the public entities’ attention, and developing
and implementing a procedure for reviewing
and addressing any such issues raised. For
example, a public entity could help to facili-
tate effective communication by providing
an email address, accessible link, accessible
web page, or other accessible means of con-
tacting the public entity to provide informa-
tion about issues that individuals with dis-
abilities may encounter accessing web con-
tent or mobile apps or to request assistance.
Providing this information will help public
entities to ensure that they are satisfying
their obligations to provide equal access, ef-
fective communication, and reasonable
modifications.

Some commenters suggested that this part
should require a way for users to search
through archived web content, or informa-
tion about the contents of the archive should
otherwise be provided, so individuals with
disabilities can identify what content is con-
tained in an archive. Some other com-
menters noted that searching through an ar-
chive is inherently imprecise and involves
sifting through many documents, but the ex-
ception places the burden on individuals
with disabilities to know exactly which
archived documents to request in accessible
formats. After carefully considering these
comments, the Department decided not to
change the text of this part. The Department
emphasizes that web content that is not
archived, but instead notifies users about the
existence of archived web content and pro-
vides users access to archived web content,
generally must still conform to WCAG 2.1
Level AA. Therefore, the Department antici-
pates that members of the public will have
information about what content is contained
in an archive. For example, a public entity’s
archive may include a list of links to
download archived documents. Under WCAG
2.1 Success Criterion 2.4.4, a public entity
would generally have to provide sufficient
information in the text of the link alone, or
in the text of the link together with the
link’s programmatically determined link
context, so users could understand the pur-
pose of each link and determine whether
they want to access a given document in the
archive.130

Some commenters suggested that public
entities should ensure that the systems they
use to retain and store archived web content

130 See W3C, Understanding SC 2.4.4.: Link
Purpose (In Context) (June 20, 2023), https:/
www.w3.0rg/WAI/WCAG21/Understanding/link-
purpose-in-context.hitml [https:/perma.cc/RE3T-
J9PN].
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do not convert the content into an inacces-
sible format. The Department does not be-
lieve it is necessary to make updates to this
part in response to these comments. Content
that does not meet the definition of
‘“‘archived web content’ must generally con-
form to WCAG 2.1 Level AA, unless it quali-
fies for another exception, so public entities
would not be in compliance with subpart H
of this part if they stored such content using
a system that converts accessible web con-
tent into an inaccessible format. The Depart-
ment anticipates that public entities will
still move certain newly created web content
into an archive alongside historic content
after the date they are required to comply
with subpart H, even though the newly cre-
ated content will generally not meet the def-
inition of ‘‘archived web content.” For exam-
ple, after the time a city is required to com-
ply with subpart H, the city might post a
PDF flyer on its website identifying changes
to the dates its sanitation department will
pick up recycling around a holiday. After the
date of the holiday passes, the city might
move the flyer to an archive along with
other similar historic flyers. Because the
newly created flyer would not meet the first
part of the definition of ‘‘archived web con-
tent,” it would generally need to conform to
WCAG 2.1 Level AA even after it is moved
into an archive. Therefore, the city would
need to ensure its system for retaining and
storing archived web content does not con-
vert the flyer into an inaccessible format.
Some commenters also suggested that the
exception should not apply to public entities
whose primary function is to provide or
make available what commenters perceived
as archived web content, such as some librar-
ies, museums, scientific research organiza-
tions, or state or local government agencies
that provide birth or death records. Com-
menters expressed concern that the excep-
tion could be interpreted to cover the en-
tirety of such entities’ web content. The De-
partment reiterates that whether archived
web content is retained exclusively for ref-
erence, research, or recordkeeping depends
on the particular circumstances. For exam-
ple, a city’s research library may have both
archived and non-archived web content re-
lated to a city park. If the library’s collec-
tion included a current map of the park that
was created by the city, that map would
likely not be retained exclusively for ref-
erence, research, or recordkeeping, as it is a
current part of the city’s program of pro-
viding and maintaining a park. Furthermore,
if the map was newly created after the date
the public entity was required to comply
with subpart H of this part, and it does not
reproduce paper documents or the contents
of other physical media created before the
date the public entity was required to com-
ply with subpart H, the map would likely not
meet the first part of the definition of
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‘‘archived web content.” In addition, the li-
brary may decide to curate and host an exhi-
bition on its website about the history of the
park, which refers to and analyzes historic
web content pertaining to the park that oth-
erwise meets the definition of ‘‘archived web
content.” All content used to deliver the on-
line exhibition likely would not be used ex-
clusively for reference, research, or record-
keeping, as the library is using the materials
to create and provide a new educational pro-
gram for the members of the public. The De-
partment believes the exception, including
the definition of ‘‘archived web content,”
provides a workable framework for deter-
mining whether all types of public entities
properly designate web content as archived.

In the NPRM, the Department asked com-
menters about the relationship between the
content covered by the archived web content
exception and the exception for preexisting
conventional electronic documents set forth
in §35.201(b).131 In response, some com-
menters sought clarification about the con-
nection between the exceptions or rec-
ommended that there should only be one ex-
ception. The Department believes both ex-
ceptions are warranted because they play
different roles in freeing up public entities’
personnel and financial resources to make
accessible the most significant content that
they provide or make available. As discussed
in the preceding paragraphs, the archived
web content exception provides a framework
for public entities to prioritize their re-
sources on making accessible the up-to-date
materials that people use most widely and
consistently, rather than historic or out-
dated web content. However, public entities
cannot disregard such content entirely. In-
stead, historic or outdated web content that
entities intend to treat as archived web con-
tent must be located and added to an area or
areas clearly designated as being archived.
The Department recognizes that creating an
archive area or areas and moving content
into the archive will take time and re-
sources. As discussed in the section-by-sec-
tion analysis of §35.201(b), the preexisting
conventional electronic documents exception
provides an important measure of clarity
and certainty for public entities as they ini-
tially consider how to address all the various
conventional electronic documents available
through their web content and mobile apps.
Public entities will not have to immediately
focus their time and resources on remedi-
ating or archiving less significant pre-
existing documents that are covered by the
exception. Instead, public entities can focus
their time and resources elsewhere and at-
tend to preexisting documents covered by
the preexisting conventional electronic doc-
uments exception in the future as their re-

13188 FR 51968.
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sources permit, such as by adding them to an
archive.

The Department recognizes that there may
be some overlap between the content covered
by the archived web content exception and
the exception for preexisting conventional
electronic documents set forth in §35.201(b).
The Department notes that if web content is
covered by the archived web content excep-
tion, it does not need to conform to WCAG
2.1 Level AA to comply with subpart H of
this part, even if the content fails to qualify
for another exception, such as the pre-
existing conventional electronic document
exception. For example, after the date a pub-
lic university is required to comply with sub-
part H, its athletics website may still in-
clude PDF documents containing the sched-
ules for sports teams from academic year
2017-2018 that were posted in non-archived
areas of the website in the summer of 2017.
Those PDFs may be covered by the pre-
existing conventional electronic documents
exception because they were available on the
university’s athletics website prior to the
date it was required to comply with subpart
H, unless they are currently used to apply
for, gain access to, or participate in a public
entity’s services, programs, or activities, in
which case, as discussed in more detail in the
section-by-section analysis of §35.201(b), they
would generally need to conform to WCAG
2.1 Level AA. However, if the university
moved the PDFs to an archived area of its
athletics site and the PDFs satisfied all
parts of the definition of ‘‘archived web con-
tent,” the documents would not need to con-
form to WCAG 2.1 Level AA, regardless of
how the preexisting conventional electronic
document exception might otherwise have
applied, because the content would fall with-
in the archived web content exception.

Some commenters also made suggestions
about public entities’ practices and proce-
dures related to archived web content, but
these suggestions fall outside the scope of
this part. For example, some commenters
stated that public entities’ websites should
not contain archived materials, or that all
individuals should have to submit request
forms to access archived materials. The De-
partment did not make any changes to this
part in response to these comments because
this part is not intended to control whether
public entities can choose to retain archived
material in the first instance, or whether
members of the public must follow certain
steps to access archived web content.

PREEXISTING CONVENTIONAL ELECTRONIC
DOCUMENTS

Section 35.201(b) provides that conven-
tional electronic documents that are avail-
able as part of a public entity’s web content
or mobile apps before the date the public en-
tity is required to comply with subpart H of
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this part do not have to comply with the ac-
cessibility requirements of §35.200, unless
such documents are currently used to apply
for, gain access to, or participate in a public
entity’s services, programs, or activities. As
discussed in the section-by-section analysis
of §35.104, the term ‘‘conventional electronic
documents’ is defined in §35.104 to mean web
content or content in mobile apps that is in
the following electronic file formats: port-
able document formats, word processor file
formats, presentation file formats, and
spreadsheet file formats. This list of conven-
tional electronic documents is an exhaustive
list of file formats, rather than an open-
ended list. The Department understands that
many websites of public entities contain a
significant number of conventional elec-
tronic documents that may contain text, im-
ages, charts, graphs, and maps, such as com-
prehensive reports on water quality. The De-
partment also understands that many of
these conventional electronic documents are
in PDF format, but many conventional elec-
tronic documents may also be formatted as
word processor files (e.g., Microsoft Word
files), presentation files (e.g., Apple Keynote
or Microsoft PowerPoint files), and spread-
sheet files (e.g., Microsoft Excel files).
Because of the substantial number of con-
ventional electronic documents that public
entities make available through their web
content and mobile apps, and because of the
personnel and financial resources that would
be required for public entities to remediate
all preexisting conventional electronic docu-
ments to make them accessible after the
fact, the Department believes public entities
should generally focus their personnel and fi-
nancial resources on developing new conven-
tional electronic documents that are acces-
sible and remediating existing conventional
electronic documents that are currently used
to access the public entity’s services, pro-
grams, or activities. For example, if before
the date a public entity is required to com-
ply with subpart H of this part the entity’s
website contains a series of out-of-date PDF
reports on local COVID-19 statistics, those
reports generally need not conform to WCAG
2.1 Level AA. Similarly, if a public entity
maintains decades’ worth of water quality
reports in conventional electronic docu-
ments on the same web page as its current
water quality report, the old reports that
were posted before the date the entity was
required to comply with subpart H generally
do not need to conform to WCAG 2.1 Level
AA. As the public entity posts new reports
going forward, however, those reports gen-
erally must conform to WCAG 2.1 Level AA.
The Department modified the language of
this exception from the NPRM. In the
NPRM, the Department specified that the
exception applied to conventional electronic
documents ‘‘created by or for a public enti-
ty”’ that are available ‘“‘on a public entity’s
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website or mobile app.”” The Department be-
lieves the language ‘‘created by or for a pub-
lic entity” is no longer necessary in the reg-
ulatory text of the exception itself because
the Department updated the language of
§35.200 to clarify the overall scope of content
generally covered by subpart H of this part.
In particular, the text of §35.200(a)(1) and (2)
now states that subpart H applies to all web
content and mobile apps that a public entity
provides or makes available either directly
or through contractual, licensing, or other
arrangements. Section 35.201(b), which is an
exception to the requirements of §35.200, is
therefore limited by the new language added
to the general section. In addition, the De-
partment changed the language ‘‘that are
available on a public entity’s website or mo-
bile app’ to ‘“‘that are available as part of a
public entity’s web content or mobile apps”
to ensure consistency with other parts of the
regulatory text by referring to ‘“‘web con-
tent”’ rather than ‘‘websites.” Finally, the
Department removed the phrase ‘‘members
of the public” from the language of the ex-
ception in the proposed rule for consistency
with the edits to §35.200 aligning the scope of
subpart H with the scope of title II of the
ADA, as described in the explanation of
§35.200 in the section-by-section analysis.

Some commenters sought clarification
about how to determine whether a conven-
tional electronic document is ‘‘preexisting.”’
They pointed out that the date a public enti-
ty posted or last modified a document may
not necessarily reflect the actual date the
document was first made available to mem-
bers of the public. For example, a com-
menter noted that a public entity may copy
its existing documents unchanged into a new
content management system after the date
the public entity is required to comply with
subpart H of this part, in which case the date
stamp of the documents will reflect the date
they were copied rather than the date they
were first made available to the public. An-
other commenter recommended that the ex-
ception should refer to the date a document
was ‘‘originally’’ posted to account for cir-
cumstances in which there is an interruption
to the time the document is provided or
made available to members of the public,
such as when a document is temporarily not
available due to technical glitches or server
problems.

The Department believes the exception is
sufficiently clear. Conventional electronic
documents are preexisting if a public entity
provides them or makes them available prior
to the date the public entity is required to
comply with subpart H of this part. While
one commenter recommended that the ex-
ception should not apply to documents pro-
vided or made available during the two- or
three-year compliance timelines specified in
§35.200(b), the Department believes the
timelines specified in that section are the
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appropriate time frames for assessing wheth-
er a document is preexisting and requiring
compliance with subpart H. If a public entity
changes or revises a preexisting document
following the date it is required to comply
with subpart H, the document would no
longer be ‘‘preexisting’’ for the purposes of
the exception. Whether documents would
still be preexisting if a public entity gen-
erally modifies or updates the entirety of its
web content or mobile apps after the date it
is required to comply with subpart H would
depend on the particular facts and cir-
cumstances. For example, if a public entity
moved all of its web content, including pre-
existing conventional electronic documents,
to a new content management system, but
did not change or revise any of the pre-
existing documents when doing so, the docu-
ments would likely still be covered by the
exception. In contrast, if the public entity
decided to edit the content of certain pre-
existing documents in the process of moving
them to the new content management sys-
tem, such as by updating the header of a ben-
efits application form to reflect the public
entity’s new mailing address, the updated
documents would no longer be preexisting
for the purposes of the exception. The De-
partment emphasizes that the purpose of the
exception is to free up public entities’ re-
sources that would otherwise be spent focus-
ing directly on preexisting documents cov-
ered by the exception.

Because the exception only applies to pre-
existing conventional electronic documents,
it would not cover documents that are open
for editing if they are changed or revised
after the date a public entity is required to
comply with subpart H of this part. For ex-
ample, a town may maintain an editable
word processing file, such as a Google Docs
file, that lists the dates on which the town
held town hall meetings. The town may post
a link to the document on its website so
members of the public can view the docu-
ment online in a web browser, and it may up-
date the contents of the document over time
after additional meetings take place. If the
document was posted to the town’s website
prior to the date it was required to comply
with subpart H, it would be a preexisting
conventional electronic document unless the
town added new dates to the document after
the date it was required to comply with sub-
part H. If the town made such additions to
the document, the document would no longer
be preexisting. Nevertheless, there are some
circumstances where conventional electronic
documents may be covered by the exception
even if copies of the documents can be edited
after the date the public entity is required to
comply with subpart H. For example, a pub-
lic entity may post a Microsoft Word version
of a flyer on its website prior to the date it
is required to comply with subpart H. A
member of the public could technically
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download and edit that Word document after
the date the public entity is required to com-
ply with subpart H, but their edits would not
impact the ‘“‘official”” posted version. There-
fore, the official version would still qualify
as preexisting under the exception. Simi-
larly, PDF files that include fillable form
fields (e.g., areas for a user to input their
name and address) may also be covered by
the exception so long as members of the pub-
lic do not edit the content contained in the
official posted version of the document. How-
ever, as discussed in the following paragraph,
the exception does not apply to documents
that are currently used to apply for, gain ac-
cess to, or participate in the public entity’s
services, programs, or activities. The Depart-
ment notes that whether a PDF document is
fillable may be relevant in considering
whether the document is currently used to
apply for, gain access to, or participate in a
public entity’s services, programs, or activi-
ties. For example, a PDF form that must be
filled out and submitted when renewing a
driver’s license is currently used to apply
for, gain access to, or participate in a public
entity’s services, programs, or activities, and
therefore would not be subject to the excep-
tion under §35.201(b) for preexisting conven-
tional electronic documents. One commenter
recommended that the Department clarify in
the text of the regulation that conventional
electronic documents include only those doc-
uments that are not open for editing by the
public. The Department believes this point is
adequately captured by the requirement that
conventional electronic documents must be
preexisting to qualify for the exception.

This exception is not without bounds: it
does not apply to any preexisting documents
that are currently used to apply for, gain ac-
cess to, or participate in the public entity’s
services, programs, or activities. In ref-
erencing ‘‘documents that are currently
used,” the Department intends to cover doc-
uments that are used at any given point in
the future, not just at the moment in time
when the final rule is published. For exam-
ple, a public entity generally must make a
preexisting PDF application for a business li-
cense conform to WCAG 2.1 Level AA if the
document is still currently used. The Depart-
ment notes that preexisting documents are
also not covered by the exception if they pro-
vide instructions or guidance related to
other documents that are directly used to
apply for, gain access to, or participate in
the public entity’s services, programs, or ac-
tivities. Therefore, in addition to making
the aforementioned preexisting PDF applica-
tion for a business license conform to WCAG
2.1 Level AA, public entities generally must
also make other preexisting documents con-
form to WCAG 2.1 Level AA if they may be
needed to obtain the license, complete the
application, understand the process, or oth-
erwise take part in the program, such as
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business license application instructions,
manuals, sample knowledge tests, and
guides, such as ‘‘Questions and Answers”
documents.

Various commenters sought additional
clarification about what it means for con-
ventional electronic documents to be “‘used”
in accordance with the limited scope of the
exception. In particular, commenters ques-
tioned whether informational documents are
used by members of the public to apply for,
gain access to, or participate in a public en-
tity’s services, programs, or activities. Some
commenters expressed concern that the
scope of the exception would be interpreted
inconsistently, including with respect to
documents posted by public entities in ac-
cordance with other laws. Some commenters
also urged the Department to add additional
language to the exception, such as specifying
that documents would not be covered by the
exception if they are used by members of the
public to ‘‘enable or assist’” them to apply
for, gain access to, or participate in a public
entity’s services, programs, or activities, or
the documents ‘‘provide information about
or describe’ a public entity’s services, pro-
grams, or activities.

Whether a document is currently used to
apply for, gain access to, or participate in a
public entity’s services, programs, or activi-
ties is a fact-specific analysis. For example,
one commenter questioned whether a docu-
ment containing a city’s description of a
public park and its accessibility provisions
would be covered by the exception if the doc-
ument did not otherwise discuss a particular
event or program. The Department antici-
pates that the exception would likely not
cover such a document. One of the city’s
services, programs, or activities is providing
and maintaining a public park and its acces-
sibility features. An individual with a dis-
ability who accesses the document before
visiting the park to understand the park’s
accessibility features would be currently
using the document to gain access to the
park.

One commenter suggested that if a public
entity cannot change preexisting conven-
tional electronic documents due to legal lim-
itations or other similar restrictions, then
the public entity should not have to make
those documents accessible under subpart H
of this part, even if they are currently used
by members of the public to apply for, gain
access to, or participate in a public entity’s
services, programs, or activities. The Depart-
ment did not make changes to the exception
because subpart H already includes a provi-
sion that addresses such circumstances in
§35.202. Namely, public entities are per-
mitted to use conforming alternate versions
of web content where it is not possible to
make web content directly accessible due to
technical or legal limitations. Therefore, a
public entity could provide an individual
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with a disability a conforming alternate
version of a preexisting conventional elec-
tronic document currently used to apply for,
gain access to, or participate in the public
entity’s services, programs, or activities if
the document could not be made accessible
for the individual due to legal limitations.

One commenter expressed concern that
public entities might convert large volumes
of web content to formats covered by the ex-
ception ahead of the compliance dates in
subpart H of this part. In contrast, a public
entity stated that there is limited incentive
to rush to post inaccessible documents prior
to the compliance dates because documents
are frequently updated, and it would be easi-
er for the public entity to create accessible
documents in the first place than to try to
remediate inaccessible documents in the fu-
ture. The Department emphasizes that a
public entity may not rely on the exception
to circumvent its accessibility obligations
under subpart H by, for example, converting
all of its web content to conventional elec-
tronic document formats and posting those
documents before the date the entity must
comply with subpart H. Even if a public enti-
ty did convert various web content to pre-
existing conventional electronic documents
before the date it was required to comply
with subpart H, the date the documents were
posted is only one part of the analysis under
the exception. If any of the converted docu-
ments are currently used to apply for, gain
access to, or participate in the public enti-
ty’s services, programs, or activities, they
would not be covered by the exception and
would generally need to conform to WCAG
2.1 Level AA, even if those documents were
posted before the date the entity was re-
quired to comply with subpart H. And if a
public entity revises a conventional elec-
tronic document after the date the entity
must comply with subpart H, that document
would no longer qualify as ‘‘preexisting’”’ and
would thus need to be made accessible as de-
fined in §35.200.

The Department received comments both
supporting and opposing the exception. In
support of the exception, commenters high-
lighted various benefits. For example, com-
menters noted that the exception would help
public entities preserve resources because re-
mediating preexisting documents is time
consuming and expensive. Commenters also
noted that the exception would focus public
entities’ resources on current and future
content rather than preexisting documents
that may be old, rarely accessed, or of little
benefit. Commenters stated that in the ab-
sence of this exception public entities might
remove preexisting documents from their
websites.

In opposition to the exception, com-
menters highlighted various concerns. For
example, commenters argued that the excep-
tion is inconsistent with the ADA’s goal of
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equal access for individuals with disabilities
because it perpetuates unequal access to in-
formation available through public entities’
web content and mobile apps, and it is un-
necessary because the compliance limita-
tions for fundamental alteration and undue
financial and administrative burdens would
protect public entities from any unrealistic
requirements under subpart H of this part.
Commenters also asserted that the exception
excludes relevant and important content
from becoming accessible, and it inappropri-
ately continues to place the burden on indi-
viduals with disabilities to identify them-
selves to public entities, request access to
the content covered by the exception, and
wait for the request to be processed. In addi-
tion, commenters argued that the exception
covers file formats that do not need to be
covered by an exception because they can
generally be remediated easily; it is not
timebound; it does not account for tech-
nology that exists, or might develop in the
future, that may allow for easy and reliable
wide-scale remediation of conventional elec-
tronic documents; and it might deter devel-
opment of technology to reliably remediate
conventional electronic documents. Com-
menters also stated that the exception is
confusing because, as described elsewhere in
this appendix, it may not be clear when doc-
uments are ‘‘preexisting’’ or ‘‘used’ to apply
for, gain access to, or participate in a public
entity’s services, programs, or activities, and
confusion or a lack of predictability would
make advocacy efforts more difficult.

After reviewing the comments, the Depart-
ment has decided to keep the exception in
§35.201. The Department continues to believe
that the exception provides an important
measure of clarity and certainty for public
entities as they initially consider how to ad-
dress all the various conventional electronic
documents provided and made available
through their web content and mobile apps.
The exception will allow public entities to
primarily focus their resources on devel-
oping new conventional electronic docu-
ments that are accessible as defined under
subpart H of this part and remediating pre-
existing conventional electronic documents
that are currently used to apply for, gain ac-
cess to, or participate in their services, pro-
grams, or activities. In contrast, public enti-
ties will not have to expend their resources
on identifying, cataloguing, and remediating
preexisting conventional electronic docu-
ments that are not currently used to apply
for, gain access to, or participate in the pub-
lic entity’s services, programs, or activities.
Based on the exception, public entities may
thereby make more efficient use of the re-
sources available to them to ensure equal ac-
cess to their services, programs, or activities
for all individuals with disabilities.

The Department understands the concerns
raised by commenters about the potential

28 CFR Ch. | (7-1-24 Edition)

burdens that individuals with disabilities
may face because some conventional elec-
tronic documents covered by the exception
are not accessible. The Department empha-
sizes that even if certain content does not
have to conform to the technical standard,
public entities still need to ensure that their
services, programs, and activities offered
using web content and mobile apps are acces-
sible to individuals with disabilities on a
case-by-case basis in accordance with their
existing obligations under title II of the
ADA. These obligations include making rea-
sonable modifications to avoid discrimina-
tion on the basis of disability, ensuring that
communications with people with disabil-
ities are as effective as communications with
people without disabilities, and providing
people with disabilities an equal opportunity
to participate in or benefit from the entity’s
services, programs, or activities.132

Some commenters suggested that the De-
partment should require public entities to
adopt procedures and timelines for how indi-
viduals with disabilities could request access
to inaccessible conventional electronic docu-
ments covered by the exception. One com-
menter also suggested that subpart H of this
part should require the ongoing provision of
accessible materials to an individual with a
disability if a public entity is on notice that
the individual needs access to preexisting
conventional electronic documents covered
by the exception in accessible formats. The
Department declines to make specific
changes to the exception in response to these
comments and reiterates that public entities
must determine on a case-by-case basis how
best to meet the needs of those individuals
who cannot access the content contained in
documents that are covered by the excep-
tion. It is helpful to provide individuals with
disabilities with information about how to
obtain the modifications or auxiliary aids
and services they may need. Public entities
can help to facilitate effective communica-
tion by providing notice to the public on how
an individual who cannot access preexisting
conventional electronic documents covered
by the exception because of a disability can
request other means of effective communica-
tion or reasonable modifications in order to
access the public entity’s services, programs,
or activities with respect to the documents.
Public entities can also facilitate effective
communication by providing an accessibility
statement that tells the public how to bring
web content or mobile app accessibility
problems to the public entities’ attention
and developing and implementing a proce-
dure for reviewing and addressing any such
issues raised. For example, a public entity
could facilitate effective communication by
providing an email address, accessible link,

132 See §§35.130(b)(1)(i1) and (b)(7) and 35.160.
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accessible web page, or other accessible
means of contacting the public entity to pro-
vide information about issues that individ-
uals with disabilities may encounter access-
ing web content or mobile apps or to request
assistance. Providing this information will
help public entities to ensure that they are
satisfying their obligations to provide equal
access, effective communication, and reason-
able modifications.

Commenters also suggested other possible
revisions to the exception. Commenters rec-
ommended various changes that would cause
conventional electronic documents covered
by the exception to become accessible over
time. For example, commenters suggested
that if a public entity makes a copy of a pre-
existing conventional electronic document
covered by the exception conform to WCAG
2.1 Level AA in response to a request from an
individual with a disability, the public enti-
ty should replace the inaccessible version
posted on its web content or mobile app with
the updated accessible version that was sent
to the individual; the exception should ulti-
mately expire after a certain amount of
time; public entities should be required to
remediate preexisting documents over time,
initially prioritizing documents that are
most important and frequently accessed; or
public entities should be required to convert
certain documents to HTML format accord-
ing to the same schedule that other HTML
content is made accessible.

The Department already expects the im-
pact of the exception will diminish over time
for various reasons. For example, public en-
tities may update the documents covered by
the exception, in which case they are no
longer ‘‘preexisting.” In addition, the De-
partment notes that there is nothing in sub-
part H of this part that would prevent public
entities from taking steps, such as those
identified by commenters, to make pre-
existing conventional electronic documents
conform to WCAG 2.1 Level AA. In fact, pub-
lic entities might find it beneficial to do so.

One commenter recommended that the ex-
ception should apply to all preexisting con-
ventional electronic documents regardless of
how they are used by members of the public.
The Department does not believe this ap-
proach is advisable because it has the poten-
tial to cause a significant accessibility gap
for individuals with disabilities if public en-
tities rely on conventional electronic docu-
ments that are not regularly updated or
changed. This could result in inconsistent
access to web content and mobile apps and
therefore less predictability for people with
disabilities in terms of what to expect when
accessing public entities’ web content and
mobile apps.

One public entity recommended that the
exception should also apply to preexisting
documents posted on a public entity’s web
content or mobile apps after the date the
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public entity is required to comply with sub-
part H of this part if the documents are of
historical value and were only minimally al-
tered before posting. One goal of the excep-
tion is to assist public entities in focusing
their personnel and financial resources on
developing new web content and mobile apps
that are accessible as defined under subpart
H. Therefore, the exception neither applies
to content that is newly added to a public
entity’s web content or mobile app after the
date the public entity is required to comply
with subpart H nor to preexisting content
that is updated after that date. The Depart-
ment notes that if a public entity wishes to
post archival documents, such as the types
of documents described by the commenter,
after the date the public entity is required to
comply with subpart H, the public entity
should assess whether the documents can be
archived under §35.201(a), depending on the
facts. In particular, the definition of
‘‘archived web content’” in §35.104 includes
web content posted to an archive after the
date a public entity is required to comply
with subpart H only if the web content was
created before the date the public entity is
required to comply with subpart H, repro-
duces paper documents created before the
date the public entity is required to comply
with subpart H, or reproduces the contents of
other physical media created before the date
the public entity is required to comply with
subpart H.

Several commenters also requested clari-
fication about how the exception applies to
preexisting conventional electronic docu-
ments that are created by a third party on
behalf of a public entity or hosted on a third
party’s web content or mobile apps on behalf
of a public entity. As previously discussed,
the Department made general changes to
§35.200 that address public entities’ contrac-
tual, licensing, or other arrangements with
third parties. The Department clarified that
the general requirements for web content
and mobile app accessibility apply when a
public entity provides or makes available
web content or mobile apps, directly or
through contractual, licensing, or other ar-
rangements. The same is also true for the ap-
plication of this exception. Therefore, pre-
existing conventional electronic documents
that a public entity provides or makes avail-
able, directly or through contractual, licens-
ing, or other arrangements, would be subject
to subpart H of this part, and the documents
would be covered by this exception unless
they are currently used to apply for, gain ac-
cess to, or participate in the public entity’s
services, programs, or activities.

THIRD-PARTY CONTENT

Public entities’ web content or mobile apps
can include or link to many different types
of content created by someone other than
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the public entity, some of which is posted by
or on behalf of public entities and some of
which is not. For example, many public enti-
ties’ websites contain content created by
third parties, like scheduling tools, reserva-
tions systems, or payment systems. Web con-
tent or content in mobile apps created by
third parties may also be posted by members
of the public on a public entity’s online mes-
sage board or other sections of the public en-
tity’s content that allow public comment. In
addition to content created by third parties
that is posted on the public entity’s own web
content or content in mobile apps, public en-
tities frequently provide links to third-party
content (i.e., links on the public entity’s
website to content that has been posted on
another website that does not belong to the
public entity), including links to outside re-
sources and information.

Subpart H of this part requires web con-
tent and mobile apps created by third parties
to comply with §35.200 if the web content and
mobile apps are provided or made available
due to contractual, licensing, or other ar-
rangements with the public entity. In other
words, web content and mobile apps that are
created or posted on behalf of a public entity
fall within the scope of §35.200. Where a pub-
lic entity links to third-party content but
the third-party content is truly unaffiliated
with the public entity and not provided on
behalf of the public entity due to contrac-
tual, licensing, or other arrangements, the
linked content falls outside the scope of
§35.200. Additionally, due to the exception in
§35.201(c), content posted by a third party on
an entity’s web content or mobile app falls
outside the scope of §35.200, unless the third
party is posting due to contractual, licens-
ing, or other arrangements with the public
entity.

The Department has heard a variety of
views regarding whether public entities
should be responsible for ensuring that third-
party content on their websites and linked
third-party content are accessible as defined
by §35.200. Some maintain that public enti-
ties cannot be held accountable for third-
party content on their websites, and without
such an exception, public entities may have
to remove the content altogether. Others
have suggested that public entities should
not be responsible for third-party content
and linked content unless that content is
necessary for individuals to access public en-
tities’ services, programs, or activities. The
Department has also heard the view, how-
ever, that public entities should be respon-
sible for third-party content because a public
entity’s reliance on inaccessible third-party
content can prevent people with disabilities
from having equal access to the public enti-
ty’s own services, programs, or activities.
Furthermore, boundaries between web con-
tent generated by a public entity and by a
third party are often difficult to discern.

28 CFR Ch. | (7-1-24 Edition)

In anticipation of these concerns, the De-
partment originally proposed two limited ex-
ceptions related to third-party content in
the NPRM. After review of the public’s com-
ments to those exceptions and the comments
related to third-party content generally, the
Department is proceeding with one of those
exceptions in subpart H of this part, as de-
scribed in the following paragraph. As fur-
ther explained elsewhere in this appendix,
the Department notes that it eliminates re-
dundancy to omit the previously proposed
exception for third-party content linked
from a public entity’s website, but it does
not change the scope of content that is re-
quired to be made accessible under subpart
H.

Content Posted by a Third Party

Section 35.201(c) provides an exception to
the web and mobile app accessibility require-
ments of §35.200 for content posted by a third
party, unless the third party is posting due
to contractual, licensing, or other arrange-
ments with the public entity. Section 35.201
includes this exception in recognition of the
fact that individuals other than a public en-
tity’s agents sometimes post content on a
public entity’s web content and mobile apps.
For example, members of the public may
sometimes post on a public entity’s online
message boards, wikis, social media, or other
web forums, many of which are unmonitored,
interactive spaces designed to promote the
sharing of information and ideas. Members of
the public may post frequently, at all hours
of the day or night, and a public entity may
have little or no control over the content
posted. In some cases, a public entity’s
website may include posts from third parties
dating back many years, which are likely of
limited, if any, relevance today. Because
public entities often lack control over this
third-party content, it may be challenging
(or impossible) for them to make it acces-
sible. Moreover, because this third-party
content may be outdated or less frequently
accessed than other content, there may be
only limited benefit to requiring public enti-
ties to make this content accessible. Accord-
ingly, the Department believes an exception
for this content is appropriate. However,
while this exception applies to web content
or content in mobile apps posted by third
parties, it does not apply to the tools or plat-
forms the public uses to post third-party
content on a public entity’s web content or
content in mobile apps, such as message
boards—these tools and platforms generally
must conform to the technical standard in
subpart H of this part.

This exception applies to, among other
third-party content, documents filed by inde-
pendent third parties in administrative, judi-
cial, and other legal proceedings that are
available on a public entity’s web content or
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mobile apps. This example helps to illustrate
why the Department believes this exception
is necessary. Many public entities have ei-
ther implemented or are developing an auto-
mated process for electronic filing of docu-
ments in administrative, judicial, or legal
proceedings in order to improve efficiency in
the collection and management of these doc-
uments. Courts and other public entities re-
ceive high volumes of filings in these sorts of
proceedings each year. Documents are often
submitted by third parties—such as a private
attorney in a legal case or other members of
the public—and those documents often in-
clude appendices, exhibits, or other similar
supplementary materials that may be dif-
ficult to make accessible.

However, the Department notes that public
entities have existing obligations under title
II of the ADA to ensure the accessibility of
their services, programs, or activities.133 Ac-
cordingly, for example, if a person with a dis-
ability is a party to a case and requests ac-
cess to inaccessible filings submitted by a
third party in a judicial proceeding that are
available on a State court’s website, the
court generally must timely provide those
filings in an accessible format. Similarly,
public entities generally must provide rea-
sonable modifications to ensure that individ-
uals with disabilities have access to the pub-
lic entities’ services, programs, or activities.
For example, if a hearing had been scheduled
in the proceeding referenced in this para-
graph, the court might need to postpone the
hearing if the person with a disability was
not provided filings in an accessible format
before the scheduled hearing.

Sometimes a public entity itself chooses to
post content created by a third party on its
website. The exception in §35.201(c) does not
apply to content posted by the public entity
itself, or posted on behalf of the public enti-
ty due to contractual, licensing, or other ar-
rangements, even if the content was origi-
nally created by a third party. For example,
many public entities post third-party con-
tent on their websites, such as calendars,
scheduling tools, maps, reservations sys-
tems, and payment systems that were devel-
oped by an outside technology company.
Sometimes a third party might even build a
public entity’s website template on the pub-
lic entity’s behalf. To the extent a public en-
tity chooses to rely on third-party content
on its website in these ways, it must select
third-party content that meets the require-
ments of §35.200. This is because a public en-
tity may not delegate away its obligations
under the ADA.13¢ If a public entity relies on

133 See, e.g., §§35.130(b)(1)(ii) and (b)(7) and
35.160.

134 See §35.130(b)(1)(ii) (prohibiting discrimi-
nation through a contractual, licensing, or
other arrangement that would provide an
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a contractor or another third party to post
content on the public entity’s behalf, the
public entity retains responsibility for en-
suring the accessibility of that content. To
provide another example, if a public housing
authority relies on a third-party contractor
to collect online applications on the third-
party contractor’s website for placement on
a waitlist for housing, the public housing au-
thority must ensure that this content is ac-
cessible.

The Department has added language to the
third-party posted exception in §35.201(c) to
make clear that the exception does not apply
where a third party is posting on behalf of
the public entity. The language in §35.201(c)
provides that the exception does not apply if
the third party is posting due to contractual,
licensing, or other arrangements with the
public entity. The Department received
many comments expressing concern with
how this exception as originally proposed
could have applied in the context of third-
party vendors and other entities acting on
behalf of the public entity. The Department
added language to make clear that the ex-
ception only applies where the third-party
posted content is independent from the ac-
tions of the public entity—that is, where
there is no arrangement under which the
third party is acting on behalf of the public
entity. If such an arrangement exists, the
third-party content is not covered by the ex-
ception and must be made accessible in ac-
cordance with subpart H of this part. This
point is also made clear in language the De-
partment added to the general requirements
of §35.200, which provides that public entities
shall ensure web content and mobile apps
that the public entities provide or make
available, directly or through contractual,
licensing, or other arrangements, are readily
accessible to and usable by individuals with
disabilities.13®> The Department decided to
add the same clarification to the exception
for third-party posted content because this is
the only exception in §35.201 that applies
solely based upon the identity of the poster
(whereas the other exceptions identify the
type of content at issue), and the Depart-
ment believes clarity about the meaning of
‘‘third party’ in the context of this excep-
tion is critical to avoid the exception being
interpreted overly broadly. The Department
believes this clarification is justified by the
concerns raised by commenters.

On another point, some commenters ex-
pressed confusion about when authoring
tools and other embedded content that en-
ables third-party postings would need to be

aid, benefit, or service to a qualified indi-

vidual with a disability that is not equal to
that afforded others).

135 See supra section-by-section analysis of
§35.200(a)(1) and (2) and (b)(1) and (2).
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made accessible. The Department wishes to
clarify that while the exception for third-
party posted content applies to that content
which is posted by an independent third
party, the exception does not apply to the
authoring tools and embedded content pro-
vided by the public entity, directly or
through contractual, licensing, or other ar-
rangements. Because of this, authoring
tools, embedded content, and other similar
functions provided by the public entity that
facilitate third-party postings are not cov-
ered by this exception and must be made ac-
cessible in accordance with subpart H of this
part. Further, public entities should consider
the ways in which they can facilitate acces-
sible output of third-party content through
authoring tools and guidance. Some com-
menters suggested that the Department
should add regulatory text requiring public
entities to use authoring tools that generate
compliant third-party posted content. The
Department declines to adopt this approach
at this time because the technical standard
adopted by subpart H is WCAG 2.1 Level AA,
and the Department believes the com-
menters’ proposed approach would go beyond
that standard. The Department believes
going beyond the requirements of WCAG 2.1
Level AA in this way would undermine the
purpose of relying on an existing technical
standard that web developers are already fa-
miliar with, and for which guidance is read-
ily available, which could prove confusing
for public entities.

The Department received many comments
either supporting or opposing the exception
for content posted by a third party. Public
entities and trade groups representing public
accommodations generally supported the ex-
ception, and disability advocates generally
opposed the exception. Commenters sup-
porting the exception argued that the con-
tent covered by this exception would not be
possible for public entities to remediate
since they lack control over unaffiliated
third-party content. Commenters in support
of the exception also shared that requiring
public entities to remediate this content
would stifle engagement between public enti-
ties and members of the public, because re-
quiring review and updating of third-party
postings would take time. Further, public
entities shared that requiring unaffiliated
third-party web content to be made acces-
sible would in many cases either be impos-
sible or require the public entity to make
changes to the third party’s content in a way
that could be problematic.

Commenters opposing the exception ar-
gued that unaffiliated third-party content
should be accessible so that individuals with
disabilities can engage with their State or
local government entities, and commenters
shared examples of legal proceedings, devel-
opment plans posted by third parties for pub-
lic feedback, and discussions of community
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grievances or planning. Some of the com-
menters writing in opposition to the excep-
tion expressed concern that content provided
by vendors and posted by third parties on be-
half of the public entity would also be cov-
ered by this exception. The Department em-
phasizes in response to these commenters
that this exception does not apply where a
third party such as a vendor is acting on be-
half of a public entity, through contractual,
licensing, or other arrangements. The De-
partment added language to ensure this
point is clear in regulatory text, as explained
previously.

After reviewing the comments, the Depart-
ment emphasizes at the outset the narrow-
ness of this exception—any third-party con-
tent that is posted due to contractual, li-
censing, or other arrangements with the pub-
lic entity would not be covered by this ex-
ception. The Department sometimes refers
to the content covered by this exception as
“‘independent’ or ‘‘unaffiliated” content to
emphasize that this exception only applies to
content that the public entity has not con-
tracted, licensed, or otherwise arranged with
the third party to post. This exception would
generally apply, for example, where the pub-
lic entity enables comments from members
of the public on its social media page and
third-party individuals independently com-
ment on that post, or where a public entity
allows for legal filings through an online
portal and a third-party attorney independ-
ently submits a legal filing on behalf of their
private client (which is then available on the
public entity’s web content or mobile apps).

The Department has determined that
maintaining this exception is appropriate be-
cause of the unique considerations relevant
to this type of content. The Department
takes seriously public entities’ concerns that
they will often be unable to ensure inde-
pendent third-party content is accessible be-
cause it is outside of their control, and that
if they were to attempt to control this con-
tent it could stifle communication between
the public and State or local government en-
tities. The Department further believes there
are unique considerations that could prove
problematic with public entities editing or
requiring third parties to edit their postings.
For example, if public entities were required
to add alt text to images or maps in third
parties’ legal or other filings, it could re-
quire the public entity to make decisions
about how to describe images or maps in a
way that could be problematic from the per-
spective of the third-party filer. Alter-
natively, if the public entity were to place
this burden on the third-party filer, it could
lead to different problematic outcomes. For
example, if a public entity rejects a posting
from an unaffiliated third party (someone
who does not have obligations under subpart
H of this part) and requires the third party
to update it, the result could be a delay of an
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emergency or time-sensitive filing or even
impeding access to the forum if the third
party is unable or does not have the re-
sources to remediate the filing.

The Department understands the concerns
raised by the commenters who oppose this
exception, and the Department appreciates
that the inclusion of this exception means
web content posted by third parties may not
consistently be accessible by default. The
Department emphasizes that even if certain
content does not have to conform to the
technical standard, public entities still need
to ensure that their services, programs, and
activities offered using web content and mo-
bile apps are accessible to individuals with
disabilities on a case-by-case basis in accord-
ance with their existing obligations under
title II of the ADA. These obligations include
making reasonable modifications to avoid
discrimination on the basis of disability, en-
suring that communications with people
with disabilities are as effective as commu-
nications with people without disabilities,
and providing people with disabilities an
equal opportunity to participate in or ben-
efit from the entity’s services, programs, or
activities.136

The Department believes the balance this
exception strikes thus ensures accessibility
to the extent feasible without requiring pub-
lic entities to take actions that may be im-
possible or lead to problematic outcomes as
described previously. These problematic out-
comes include public entities needing to
characterize independent third-party content
by adding image descriptions, for example,
and stifling engagement between public enti-
ties and the public due to public entities’
need to review and potentially update inde-
pendent third-party posts, which could lead
to delay in posting. Independent third-party
content should still be made accessible upon
request when required under the existing ob-
ligations within title II of the ADA. How-
ever, public entities are not required to en-
sure the accessibility at the outset of inde-
pendent third-party content. The Depart-
ment believes, consistent with commenters’
suggestions, that reliance solely on the fun-
damental alteration or undue burdens provi-
sions discussed in the ‘“‘Duties’ section of
the section-by-section analysis of §35.204
would not avoid these problematic outcomes.
This is because, for example, even where the
public entity may have the resources to
make the third-party content accessible
(such as by making changes to the postings
or blocking posting until the third party
makes changes), and even where the public
entity does not believe modifying the post-
ings would result in a fundamental alter-
ation in the nature of the service, program,
or activity at issue, the problematic out-

136 See §§35.130(b)(1)(i1) and (b)(7) and 35.160.
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comes described previously would likely per-
sist. The Department thus believes that this
exception appropriately balances the rel-
evant considerations while ensuring access
for individuals with disabilities.

Some commenters suggested alternative
formulations that would narrow or expand
the exception. For example, commenters
suggested that the Department limit the ex-
ception to advertising and marketing or ac-
tivities not used to access government serv-
ices, programs, or activities; mandate that
third-party postings providing official com-
ment on government actions still be required
to be made accessible; provide alternative
means of access as permissible ways of
achieving compliance; consider more content
as third-party created content; provide for
no liability for third-party sourced content;
require that emergency information posted
by third parties still be accessible; and re-
quire that public entities post guidance on
making third-party postings accessible. The
Department has considered these alternative
formulations, and with each proposed alter-
native the Department found that the pro-
posal would not avoid the problematic out-
comes described previously, would result in
practical difficulties to implement and de-
fine, or would be too expansive of an excep-
tion in that too much content would be inac-
cessible to individuals with disabilities.

Commenters also suggested that the De-
partment include a definition of ‘‘third
party.” The Department is declining to add
this definition because the critical factor in
determining whether this exception applies
is whether the third party is posting due to
contractual, licensing, or other arrange-
ments with the public entity, and the De-
partment believes the changes to the regu-
latory text provide the clarity commenters
sought. For example, the Department has in-
cluded language making clear that public en-
tities are responsible for the content of third
parties acting on behalf of State or local
government entities through the addition of
the ‘‘contractual, licensing, or other ar-
rangements’ clauses in the general require-
ments and in this exception. One commenter
also suggested that subpart H of this part
should cover third-party creators of digital
apps and content regardless of whether the
apps and content are used by public entities.
Independent third-party providers unaffili-
ated with public entities are not covered by
the scope of subpart H, as they are not title
IT entities.

Finally, the Department made a change to
the exception for third-party posted content
from the NPRM to make the exception more
technology neutral. The NPRM provided
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that the exception applies only to ‘“‘web con-
tent’ posted by a third party.13” The Depart-
ment received a comment suggesting that
third-party posted content be covered by the
exception regardless of whether the content
is posted on web content or mobile apps, and
several commenters indicated that subpart H
of this part should apply the same exceptions
across these platforms to ensure consistency
in user experience and reduce confusion. For
example, if a third party posts information
on a public entity’s social media page, that
information would be available on both the
web and on a mobile app. However, without
a technology-neutral exception for third-
party posted content, that same information
would be subject to different requirements
on different platforms, which could create
perverse incentives for public entities to
only make certain content available on cer-
tain platforms. To address these concerns,
§35.201(c) includes a revised exception for
third-party posted content to make it more
technology neutral by clarifying that the ex-
ception applies to ‘‘content” posted by a
third party. The Department believes this
will ensure consistent application of the ex-
ception whether the third-party content is
posted on web content or mobile apps.

Previously Proposed Exception for Third-Party
Content Linked From a Public Entity’s Website

In the NPRM, the Department proposed an
exception for third-party content linked
from a public entity’s website. After review-
ing public comments on this proposed excep-
tion, the Department has decided not to in-
clude it in subpart H of this part. The De-
partment agrees with commenters who
shared that the exception is unnecessary and
would only create confusion. Further, the
Department believes that the way the excep-
tion was framed in the NPRM is consistent
with the way subpart H would operate in the
absence of this exception (with some clari-
fications to the regulatory text), so the fact
that this exception is not included in subpart
H will not change what content is covered by
subpart H. Under subpart H, consistent with
the approach in the NPRM, public entities
are not responsible for making linked third-
party content accessible where they do not
provide or make available that content, di-
rectly or through contractual, licensing, or
other arrangements.

Exception Proposed in the NPRM

The exception for third-party-linked con-
tent that was proposed in the NPRM pro-
vided that a public entity would not be re-
sponsible for the accessibility of third-party
web content linked from the public entity’s
website unless the public entity uses the
third-party web content to allow members of

13788 FR 52019.

28 CFR Ch. | (7-1-24 Edition)

the public to participate in or benefit from
the public entity’s services, programs, or ac-
tivities. Many public entities’ websites in-
clude links to other websites that contain in-
formation or resources in the community of-
fered by third parties that are not affiliated
with the public entity. Clicking on one of
these links will take an individual away
from the public entity’s website to the
website of a third party. Often, the public en-
tity has no control over or responsibility for
a third party’s web content or the operation
of the third party’s website. Accordingly, the
proposed regulatory text in the NPRM pro-
vided that the public entity would have no
obligation to make the content on a third
party’s website accessible.138 This exception
was originally provided to make clear that
public entities can continue to provide links
to independent third-party web content
without making the public entity respon-
sible for the accessibility of the third party’s
web content.

However, in the NPRM, the Department
provided that if the public entity uses the
linked third-party web content to allow
members of the public to participate in or
benefit from the public entity’s services, pro-
grams, or activities, then the public entity
must ensure it only links to third-party web
content that complies with the web accessi-
bility requirements of §35.200. The Depart-
ment clarified that this approach is con-
sistent with public entities’ obligation to
make all of their services, programs, and ac-
tivities accessible to the public, including
those that public entities provide through
third parties.139

Most commenters opining on this subject
opposed the exception for third-party con-
tent linked from a public entity’s website,
including disability advocates and individ-
uals with disabilities. Commenters raised
many concerns with the exception as draft-
ed. Principally, commenters shared that the
exception could lead to confusion about
when third-party content is covered by sub-
part H, and that it could result in critical
third-party content being interpreted to be
excluded from the requirements of §35.200.
Although the Department proposed a limita-
tion to the exception (i.e., a scenario under
which the proposed exception would not
apply) that would have required linked third-
party content to be made accessible when it
is used to participate in or benefit from the

13888 FR 52019; see also id. at 51969 (preamble
text).

13988 FR 51969; see also §35.130(b)(1)(ii) (pro-
hibiting discrimination through a contrac-
tual, licensing, or other arrangement that
would provide an aid, benefit, or service to a
qualified individual with a disability that is
not equal to that afforded others).
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public entity’s services, programs, or activi-
ties, commenters pointed out that this limi-
tation would be difficult to apply to third-
party content, and that many public entities
would interpret the exception to allow them
to keep services, programs, and activities in-
accessible. Many commenters, including pub-
lic entities, even demonstrated this confu-
sion through their comments. For example,
commenters believed that web content like
fine payment websites, zoning maps, and
other services provided by third-party ven-
dors on behalf of public entities would be al-
lowed to be inaccessible under this excep-
tion. This misinterprets the proposed excep-
tion as originally drafted because third-
party web content that is used to participate
in or benefit from the public entity’s serv-
ices, programs, or activities would have still
been required to be accessible as defined
under proposed §35.201 due to the limitation
to the exception. But the Department noted
that many commenters from disability advo-
cacy groups, Dpublic entities, and trade
groups representing public accommodations
either expressed concern with or confusion
about the exception, or demonstrated confu-
sion through inaccurate statements about
what content would fall into this exception
to the requirements in subpart H of this
part.

Further, commenters also expressed con-
cern with relieving public entities of the re-
sponsibility to ensure that the links they
provide lead to accessible content. Com-
menters stated that when public entities
provide links, they are engaging in activities
that would be covered by subpart H of this
part. In addition, commenters said that pub-
lic entities might provide links to places
where people can get vaccinations or collect
information for tourists, and that these con-
stitute the activities of the public entity.
Also, commenters opined that when public
entities engage in these activities, they
should not be absolved of the responsibility
to provide information presented in a non-
discriminatory manner. Commenters said
that public entities have control over which
links they use when they organize these
pages, and that public entities can and
should take care to only provide information
leading to accessible web content. Com-
menters stated that in many cases public en-
tities benefit from providing these links, as
do the linked websites, and that public enti-
ties should thus be responsible for ensuring
the accessibility of the linked content. Some
commenters added that this exception would
have implied that title III entities are per-
mitted to discriminate by keeping their web
content inaccessible, though the Department
emphasizes in response to these commenters
that subpart H does not alter the responsibil-
ities title III entities have with regard to the
goods, services, privileges, or activities of-
fered by public accommodations on the
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web.140 Commenters universally expressed
their concern that the content at issue is
often inaccessible, accentuating this prob-
lem.

Some commenters supported the excep-
tion, generally including individuals, public
entities, and trade groups representing pub-
lic accommodations. These commenters con-
tended that the content at issue in this ex-
ception should properly be considered
“fluff,” and that it would be unrealistic to
expect tourist or small business promotion
to exist through only accessible websites.
The Department also received some exam-
ples from commenters who supported the ex-
ception of web content the commenters inac-
curately believed would be covered by the
exception, such as highway toll management
account websites. The Department would
have likely considered that type of content
to be required to comply with §35.200, even
with the exception, due to the limitation to
the third-party-linked exception as proposed
in the NPRM. Many of the comments the De-
partment received on this proposed excep-
tion demonstrated confusion with how the
third-party-linked exception and its limita-
tion as proposed in the NPRM would apply in
practice, which would lead to misconcep-
tions in terms of when public entities must
ensure conformance to WCAG 2.1 and what
kinds of content individuals with disabilities
can expect to be accessible.

Approach to Linked Third-Party Content in
Subpart H of This Part

After reviewing public comments, the De-
partment believes that inclusion of this ex-
ception is unnecessary, would result in con-
fusion, and that removing the exception
more consistently aligns with the language
of title II of the ADA and the Department’s
intent in proposing the exception in the
NPRM.

Consistent with what many commenters
opined, the Department believes that the
proper analysis is whether an entity has di-
rectly, or through contractual, licensing, or
other arrangements, provided or made avail-
able the third-party content. This means
that, for example, when a public entity posts
links to third-party web content on the pub-
lic entity’s website, the links located on the
public entity’s website and the organization
of the public entity’s website must comply
with §35.200. Further, when a public entity
links to third-party web content that is pro-
vided by the public entity, directly or
through contractual, licensing, or other ar-
rangements, the public entity is also respon-
sible for ensuring the accessibility of that

140 See U.S. Dep’t of Just., Guidance on Web

Accessibility and the ADA, ADA.gov (Mar. 18,
2022), https:/www.ada.gov/resources/web-guid-
ance/ [https:/perma.cc/WHIE-VTCY].
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linked content. However, when public enti-
ties link to third-party websites, unless the
public entity has a contractual, licensing, or
other arrangement with the website to pro-
vide or make available content, those third-
party websites are not covered by title IT of
the ADA, because they are not services, pro-
grams, or activities provided or made avail-
able by public entities, and thus public enti-
ties are not responsible for the accessibility
of that content.

Rather than conduct a separate analysis
under the proposed exception in the NPRM,
the Department believes the simpler and
more legally consistent approach is for pub-
lic entities to assess whether the linked
third-party content reflects content that is
covered under subpart H of this part to de-
termine their responsibility to ensure the ac-
cessibility of that content. If that content is
covered, it must be made accessible in ac-
cordance with the requirements of §35.200.
For example, if a public entity allows the
public to pay for highway tolls using a third-
party website, that website would be a serv-
ice that the public entity provides through
arrangements with a third party, and the
toll payment website would need to be made
accessible consistent with subpart H. How-
ever, if the content is not provided or made
available by a public entity, directly or
through contractual, licensing, or other ar-
rangements, even though the public entity
linked to that content, the public entity
would not be responsible for making that
content accessible. The public entity would
still need to ensure the links themselves are
accessible, but not the unaffiliated linked
third-party content. For example, if a public
entity has a tourist information website that
provides a link to a private hotel’s website,
then the public entity would need to ensure
the link to that hotel is accessible, because
the link is part of the web content of the
public entity. The public entity would, for
example, need to ensure that the link does
not violate the minimum color contrast
ratio by being too light of a color blue
against a light background, which would
make it inaccessible to certain individuals
with disabilities.’t However, because the
hotel website itself is private and is not
being provided on behalf of the public entity
due to a contractual, licensing, or other ar-
rangement, the public entity would not be
responsible for ensuring the hotel website’s
ADA compliance.142

141 See W3C, Web Content Accessibility Guide-
lines 2.1, Contrast (Minimum) (June 5, 2018),
hitps://www. w3.0rg/TR/2018/REC-WCAG21-
20180605/#contrast-minimum [https://perma.cc/
VAA3-TYN9].

142The Department reminds the public,
however, that the hotel would still have obli-
gations under title III of the ADA. See U.S.

28 CFR Ch. | (7-1-24 Edition)

The Department believes that this ap-
proach is consistent with what the Depart-
ment sought to achieve by including the ex-
ception in the NPRM, so this modification to
subpart H of this part from the proposal in
the NPRM does not change the web content
that is ultimately covered by subpart H.
Rather, the Department believes that remov-
ing the exception will alleviate the confusion
expressed by many commenters and allow
public entities to make a more straight-
forward assessment of the coverage of the
web content they provide to the public under
subpart H. For example, a public entity that
links to online payment processing websites
offered by third parties to accept the pay-
ment of fees, parking tickets, or taxes must
ensure that the third-party web content it
links to in order for members of the public to
pay for the public entity’s services, pro-
grams, or activities complies with the web
accessibility requirements of §35.200. Simi-
larly, if a public entity links to a third-party
website that processes applications for bene-
fits or requests to sign up for classes or pro-
grams the public entity offers, the public en-
tity is using the third party’s linked web
content as part of the public entity’s serv-
ices, programs, or activities, and the public
entity must thus ensure that it links to only
third-party web content that complies with
the requirements of §35.200.

The Department considered addressing
commenters’ confusion by providing more
guidance on the proposed exception, rather
than removing the exception. However, the
Department believes that the concept of an
exception for this type of content, when that
content would not be covered by title II in
the first place, would make the exception es-
pecially prone to confusion, such that in-
cluding it in subpart H of this part even with
further explanation would be insufficient to
avoid confusion. The Department believes
that because the content at issue would gen-
erally not be covered by title II in the first
place, including this exception could inad-
vertently cause public entities to assume
that the exception is broader than it is,
which could result in the inaccessibility of
content that is critical to accessing public
entities’ services, programs, or activities.

The Department also reviewed proposals
by commenters to both narrow and expand
the language of the exception proposed in
the NPRM. Commenters suggested mnar-
rowing the exception by revising the limita-
tion to cover information that ‘‘enables or
assists’ members of the public to participate

Dep’t of Just., Guidance on Web Accessibility
and the ADA, ADA.gov (Mar. 18, 2022), hitps:/
www.ada.gov/resources/web-guidance/  [https:/
perma.cc/WHIE-VTCY].
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in or benefit from services, programs, or ac-
tivities. Commenters also proposed expand-
ing the exception by allowing third-party
web content to remain inaccessible if there
is no feasible manner for the content to be
made compliant with the requirements of
§35.200 or by removing the limitation. Sev-
eral commenters made additional alter-
native proposals to both narrow and expand
the language of the exception. The Depart-
ment has reviewed these alternatives and is
still persuaded that the most prudent ap-
proach is removing the exception altogether,
for the reasons described previously.

External Mobile Apps

Many public entities use mobile apps that
are developed, owned, and operated by third
parties, such as private companies, to allow
the public to access the public entity’s serv-
ices, programs, or activities. This part of the
section-by-section analysis refers to mobile
apps that are developed, owned, and operated
by third parties as ‘‘external mobile
apps.’’ 143 For example, members of the public
use external mobile apps to pay for parking
in a city (e.g., ‘“‘ParkMobile’” appl4¢) or to
submit non-emergency service requests such
as fixing a pothole or a streetlight (e.g.,
“SeeClickFix’’ app!45). In subpart H of this
part, external mobile apps are subject to
§35.200 in the same way as mobile apps that
are developed, owned, and operated by a pub-
lic entity. The Department is taking this ap-
proach because such external apps are gen-
erally made available through contractual,
licensing, or other means, and this approach
ensures consistency with existing ADA re-
quirements that apply to other services, pro-
grams, and activities that a public entity
provides in this manner. Consistent with
these principles, if a public entity, directly
or through contractual, licensing, or other

143The Department does not use the term
‘‘third-party’’ to describe mobile apps in this
section to avoid confusion. It is the Depart-
ment’s understanding that the term ‘‘third-
party mobile app’ may have a different
meaning in the technology industry, and
some understand ‘‘a third-party app’ as an
application that is provided by a vendor
other than the manufacturer of the device or
operating system provider. See Alice
Musyoka, Third-Party Apps, Webopedia (Aug.
4, 2022), https://www.webopedia.com/definitions/
third-party-apps/ [https://perma.cc/SBW3-
RRGN].

144 See  ParkMobile Parking App, https:/
parkmobile.io [hittps://perma.cc/G7TGY-MDFE].

145 See Using Mobile Apps in Government,
IBM Ctr. for the Bus. of Gov’t, at 32-33 (2015),
https://www.businessofgovernment.org/sites/de-
Sfault/files/Using % 20Mobile % 20 Apps % 20
in%20Government.pdf [https:/perma.cc/248 X-
8A6C1.
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arrangements, provides or makes available
an external mobile app, that mobile app
must comply with §35.200 unless it is subject
to one of the exceptions outlined in §35.201.

The Department requested feedback on the
external mobile apps that public entities use
to offer their services, programs, or activi-
ties and received comments on its approach
to external mobile apps. Commenters point-
ed out that external mobile apps are used for
a variety of purposes by public entities, in-
cluding for public information, updates on
road conditions, transportation purposes, in-
formation on recreation, class information,
map-based tools for finding specific informa-
tion like air quality, and emergency plan-
ning, among other things.

Commenters overwhelmingly supported
the Department’s position to not include a
wholesale exception for every external mo-
bile app, given how often these apps are used
in public entities’ services, programs, and
activities. As commenters noted, the public’s
reliance on mobile devices makes access to
external apps critical, and commenters
shared their belief that the usage of mobile
devices, like smartphones, will increase in
the coming years. For example, some com-
menters indicated that many individuals
with disabilities, especially those with vision
disabilities, primarily rely on smartphones
rather than computers, and if mobile apps
are not accessible, then people who are blind
or have low vision would need to rely on oth-
ers to use apps that include sensitive data
like bank account information. Accordingly,
commenters argued there should be little, if
any, difference between the information and
accessibility provided using a mobile app and
a conventional web browser, and if the De-
partment were to provide an exception for
external mobile apps, commenters said that
there would be a large loophole for accessi-
bility because so many members of the pub-
lic rely on external mobile apps to access a
public entity’s services, programs, or activi-
ties.

Some commenters sought clarity on the
scope of external mobile apps that might be
covered by subpart H of this part, such as
whether apps used to vote in an election held
by a public entity would be covered. Under
subpart H, external mobile apps that public
entities provide or make available, including
apps used in a public entity’s election, would
be covered by subpart H. As discussed in the
section-by-section analysis of §35.200, sub-
part H applies to a mobile app even if the
public entity does not create or own the mo-
bile app, if there is a contractual, licensing,
or other arrangement through which the
public entity provides or makes the mobile
app available to the public.

Some commenters raised concerns with ap-
plying accessibility standards to external
mobile apps that a public entity provides or
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makes available, directly or through con-
tractual, licensing, or other arrangements.
Specifically, commenters indicated there
may be challenges related to costs, burdens,
and cybersecurity with making these apps
accessible and, because external mobile apps
are created by third-party vendors, public
entities may have challenges in ensuring
that these apps are accessible. Accordingly,
some commenters indicated the Department
should set forth an exception for external
mobile apps. Another commenter suggested
that the Department should delay the com-
pliance date of subpart H of this part to en-
sure there is sufficient time for external mo-
bile apps subject to §35.200 to come into com-
pliance with the requirements in subpart H.

While the Department understands these
concerns, the Department believes that the
public relies on many public entities’ exter-
nal mobile apps to access public entities’
services, programs, or activities, and setting
forth an exception for these apps would keep
public entities’ services, programs, or activi-
ties inaccessible in practice for many indi-
viduals with disabilities. The Department
believes that individuals with disabilities
should not be excluded from these govern-
ment services because the external mobile
apps on which public entities rely are inac-
cessible. In addition, this approach of apply-
ing ADA requirements to services, programs,
or activities that a public entity provides
through a contractual, licensing, or other ar-
rangement with a third party is consistent
with the existing framework in title II of the
ADA 146 Under this framework, public enti-
ties have obligations in other title II con-
texts where they choose to contract, license,
or otherwise arrange with third parties to
provide services, programs, or activities.147?

With respect to concerns about an appro-
priate compliance date, the section-by-sec-
tion analysis of §35.200 addresses this issue.
The Department believes the compliance
dates in subpart H of this part will provide
sufficient time for public entities to ensure
they are in compliance with the require-
ments of subpart H. Further lengthening the
compliance dates would only further extend
the time that individuals with disabilities
remain excluded from the same level of ac-
cess to public entities’ services, programs,
and activities through mobile apps.

146 See §35.130(b)(1) and (3).

147For example, under title II, a State is
required to make sure that the services, pro-
grams, or activities offered by a State park
inn that is operated by a private entity
under contract with the State comply with
title II. See 56 FR 35694, 35696 (July 26, 1991).

28 CFR Ch. | (7-1-24 Edition)

PREVIOUSLY PROPOSED EXCEPTIONS FOR PASS-
WORD-PROTECTED CLASS OR COURSE CON-
TENT OF PUBLIC EDUCATIONAL INSTITU-
TIONS

In the NPRM, the Department proposed ex-
ceptions to the requirements of §35.200 for
certain password-protected class or course
content of public elementary, secondary, and
postsecondary institutions.48 For the rea-
sons discussed in this section, the Depart-
ment has decided not to include these excep-
tions in subpart H of this part.149 Accord-
ingly, under subpart H, password-protected
course content will be treated like any other
content and public educational institutions
will generally need to ensure that that con-
tent complies with WCAG 2.1 Level AA start-
ing two or three years after the publication
of the final rule, depending on whether the
public educational institution is covered by
§35.200(b)(1) or (2).

Course Content Exceptions Proposed in the
NPRM

The NPRM included two proposed excep-
tions for password-protected class or course
content of public educational institutions.
The first proposed exception, which was in-
cluded in the NPRM as proposed §35.201(e),150
stated that the requirements of §35.200
would not apply to course content available
on a public entity’s password-protected or
otherwise secured website for admitted stu-
dents enrolled in a specific course offered by
a public postsecondary institution.151 Al-
though the proposed exception applied to
password-protected course content, it did not
apply to the Learning Management System
platforms on which public educational insti-
tutions make content available.152

This proposed exception was cabined by
two proposed limitations, which are sce-
narios under which the proposed exception
would not apply. The first such limitation

148 See 88 FR 52019.

149 Some commenters asked for clarifica-
tion about how the proposed course content
exceptions would operate in practice. For ex-
ample, one commenter asked for clarifica-
tion about what it would mean for a public
educational institution to be ‘‘on notice”
about the need to make course content ac-
cessible for a particular student, one of the
limitations proposed in the NPRM. Because
the Department is eliminating the course
content exceptions from subpart H of this
part, these questions about how the excep-
tions would have operated are moot and are
not addressed in subpart H.

150 Section 35.201(e) no longer refers to a
course content exception, but now refers to a
different exception for preexisting social
media posts, as discussed in this section.

15188 FR 52019.

1521d. at 51970.
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provided that the proposed exception would
not apply if a public entity is on notice that
an admitted student with a disability is pre-
registered in a specific course offered by a
public postsecondary institution and that
the student, because of a disability, would be
unable to access the content available on the
public entity’s password-protected or other-
wise secured website for the specific
course.1% In those circumstances, the NPRM
proposed, all content available on the public
entity’s password-protected or otherwise se-
cured website for the specific course must
comply with the requirements of § 35.200 by
the date the academic term begins for that
course offering, and new content added
throughout the term for the course must
also comply with the requirements of § 35.200
at the time it is added to the website.15¢

The second limitation to the proposed ex-
ception for public postsecondary institu-
tions’ course content provided that the ex-
ception would not apply once a public entity
is on notice that an admitted student with a
disability is enrolled in a specific course of-
fered by a public postsecondary institution
after the start of the academic term and that
the student, because of a disability, would be
unable to access the content available on the
public entity’s password-protected or other-
wise secured website for the specific
course.1% In those circumstances, the NPRM
proposed, all content available on the public
entity’s password-protected or otherwise se-
cured website for the specific course must
comply with the requirements of § 35.200
within five business days of such notice, and
new content added throughout the term for
the course must also comply with the re-
quirements of § 35.200 at the time it is added
to the website.156

The second proposed course content excep-
tion, which was included in the NPRM as
§35.201(f), proposed the same exception as
proposed §35.201(e), but for public elementary
and secondary schools. The proposed excep-
tion also contained the same limitations and
timing requirements as the proposed excep-
tion for public postsecondary schools, but
the limitations to the exception would have
applied not only when there was an admitted
student with a disability enrolled in the
course whose disability made them unable to
access the course content, but also when
there was a parent with a disability whose
child was enrolled in the course and whose
disability made them unable to access the
course content.157

The Department proposed these exceptions
in the NPRM based on its initial assessment

153 Jd. at 52019.
154 I
155 I
156 I(.
157 I

Pt. 35, App. D

that it might be too burdensome to require
public educational institutions to make ac-
cessible all of the course content that is
available on password-protected websites,
particularly given that content can be volu-
minous and that some courses in particular
terms may not include any students with
disabilities or students whose parents have
disabilities. However, the Department recog-
nized in the NPRM that it is critical for stu-
dents with disabilities to have access to
course content for the courses in which they
are enrolled; the same is true for parents
with disabilities in the context of public ele-
mentary and secondary schools. The Depart-
ment therefore proposed procedures that a
public educational institution would have to
follow to make course content accessible on
an individualized basis once the institution
was on notice that there was a student or
parent who needed accessible course content
because of a disability. Because of the need
to ensure prompt access to course content,
the Department proposed to require public
educational institutions to act quickly upon
being on notice of the need for accessible
content; public entities would have been re-
quired to provide accessible course content
either by the start of the term if the institu-
tion was on notice before the date the term
began, or within five business days if the in-
stitution was on notice after the start of the
term.

The Department stated in the NPRM that
it believed the proposed exceptions for pass-
word-protected course content struck the
proper balance between meeting the needs of
students and parents with disabilities while
crafting a workable standard for public enti-
ties, but it welcomed public feedback on
whether alternative approaches might strike
a more appropriate balance.l® The Depart-
ment also asked a series of questions about
whether these exceptions were necessary or
appropriate.15® For example, the Department
asked how difficult it would be for public
educational institutions to comply with sub-
part H of this part in the absence of these ex-
ceptions, what the impact of the exceptions
would be on individuals with disabilities,
how long it takes to make course content ac-
cessible, and whether the Department should
consider an alternative approach.160

Public Comments on Proposed Course Content
Ezxceptions

The overwhelming majority of comments
on this topic expressed opposition to the
course content exceptions as proposed in the
NPRM. Many commenters suggested that
the Department should take an alternative

158 Id. at 51973, 51976.

159 Id. at 51973, 51974, 51976.
160 Id. at 51973, 51974, 51976.
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approach on this issue; namely, the excep-
tions should not be included in subpart H of
this part. Having reviewed the public com-
ments and given careful additional consider-
ation to this issue, the Department has de-
cided not to include these exceptions in sub-
part H. The public comments supported the
conclusion that the exceptions would exacer-
bate existing educational inequities for stu-
dents and parents with disabilities without
serving their intended purpose of meaning-
fully alleviating burdens for public edu-
cational institutions.

Infeasibility for Public Educational
Institutions

Many commenters, including some com-
menters affiliated with public educational
institutions, asserted that the course con-
tent exceptions and limitations as proposed
in the NPRM would not be workable for
schools, and would almost inevitably result
in delays in access to course content for stu-
dents and parents with disabilities. Com-
menters provided varying reasons for these
conclusions.

Some commenters argued that because
making course content accessible often
takes time and intentionality to implement,
it is more efficient and effective for public
educational institutions to create policies
and procedures to make course content ac-
cessible proactively, without waiting for a
student with a disability (or student with a
parent with a disability) to enroll and then
making content accessible reactively.161
Some commenters pointed out that although
the Department proposed the course content
exceptions in an effort to make it easier for
public educational institutions to comply
with subpart H of this part, the exceptions
would in fact likely result in more work for
entities struggling to remediate content on
the back end.

Commenters noted that in many cases,
public educational institutions do not gen-
erate course content themselves, but instead
procure such content through third-party
vendors. As a result, some commenters stat-
ed, public educational institutions may be
dependent on vendors to make their course
content accessible, many of which are unable
or unwilling to respond to ad hoc requests
for accessibility within the expedited time
frames that would be required to comply
with the limitations to the proposed excep-
tions. Some commenters argued that it is
more efficient and effective to incentivize
third-party vendors to make course content
produced for public educational institutions
accessible on the front end. Otherwise, some

161 Many comments on this topic indicated
that they were drawing from the philosophy
of ‘“‘universal design.” See, e.g., 29 U.S.C.
3002(19).
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commenters contended, it may fall to indi-
vidual instructors to scramble to make
course content accessible at the last minute,
regardless of those instructors’ background
or training on making content accessible,
and despite the fact that many instructors
already have limited time to devote to
teaching and preparing for class. One com-
menter noted that public educational insti-
tutions can leverage their contracting power
to choose only to work with third-party ven-
dors that can offer accessible content. This
commenter noted that there is precedent for
this approach, as many universities and col-
lege stores already leverage their con-
tracting power to limit participation in cer-
tain student discount programs to third-
party publishers that satisfy accessibility re-
quirements. Some commenters suggested
that rulemaking in this area will spur ven-
dors, publishers, and creators to improve the
accessibility of their offerings.

Some commenters also observed that even
if public educational institutions might be
able to make a subset of content accessible
within the compressed time frames provided
under the proposed exceptions, it could be
close to impossible for institutions to do so
for all course content for all courses, given
the wide variation in the size and type of
course content. Some commenters noted
that content for science, technology, engi-
neering, and mathematics courses may be es-
pecially difficult to remediate under the ex-
pedited time frames provided under the pro-
posed exceptions. Some commenters indi-
cated that it is more effective for public edu-
cational institutions to conduct preparations
in advance to make all materials accessible
from the start. One commenter asserted that
remediating materials takes, on average,
twice as long as developing materials that
are accessible from the start. Some com-
menters also pointed out that it might be
confusing for public educational institutions
to have two separate standards for the acces-
sibility of course content depending on
whether there is a student (or student with a
parent) with a disability in a particular
course.

Many commenters took particular issue
with the five-day remediation time frame for
course content when a school becomes on no-
tice after the start of the term that there is
a student or parent with a disability who
needs accessible course content. Some com-
menters argued that this time frame was too
short for public entities to ensure the acces-
sibility of all course content for a particular
course, while simultaneously being too long
to avoid students with disabilities falling be-
hind. Some commenters noted that the five-
day time frame would be particularly prob-
lematic for short courses that occur during
truncated academic terms, which may last
only a small number of days or weeks.
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Some commenters also argued that the
course content exceptions would create a se-
ries of perverse incentives for public edu-
cational institutions and the third-party
vendors with whom they work, such as
incentivizing institutions to neglect accessi-
bility until the last minute and attempt to
rely on the fundamental alteration or undue
burdens limitations more frequently when
they are unable to comply as quickly as re-
quired under subpart H of this part. Some
commenters also contended that the course
content exceptions would undermine public
educational institutions’ settled expecta-
tions about what level of accessibility is re-
quired for course content and would cause
the institutions that already think about ac-
cessibility proactively to regress to a more
reactive model. Some commenters asserted
that because the course content exceptions
would cover only password-protected or oth-
erwise secured content, the exceptions would
also incentivize public educational institu-
tions to place course content behind a pass-
word-protected wall, thereby making less
content available to the public as a whole.

Some commenters asserted that if the ex-
ceptions were not included in subpart H of
this part, the existing fundamental alter-
ation and undue burdens limitations would
provide sufficient protection for public edu-
cational institutions. One commenter also
suggested that making all course content ac-
cessible would offer benefits to public edu-
cational institutions, as accessible content
often requires less maintenance than inac-
cessible content and can more readily be
transferred between different platforms or
accessed using different tools. This com-
menter contended that by relying on acces-
sible content, public educational institutions
would be able to offer better services to all
students, because accessible content is more
user friendly and provides value for all users.

Some commenters pointed out that there
are other factors that will ease the burden
on public educational institutions of com-
plying with subpart H of this part without
the course content exceptions proposed in
the NPRM. For example, one commenter re-
ported that elementary and secondary cur-
riculum materials are generally procured at
the district level. Thus, course content is
generally the same for all schools in a given
district. This commenter argued that school
districts could therefore address the accessi-
bility of most course materials for all
schools in their district at once by making
digital accessibility an evaluation criterion
in their procurement process.

Impact on Individuals With Disabilities

As noted elsewhere in this appendix, many
commenters asserted that the course content
exceptions proposed in the NPRM could re-
sult in an untenable situation in which pub-
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lic educational institutions would likely be
unable to fully respond to individualized re-
quests for accessible materials, potentially
leading to widespread noncompliance with
the technical standard and delays in access
to course content for students and parents
with disabilities. Many commenters empha-
sized the negative impact that this situation
would have on individuals with disabilities.
Some commenters highlighted the perva-
sive discrimination that has affected genera-
tions of students with disabilities and pre-
vented them from obtaining equal access to
education, despite existing statutory and
regulatory obligations. As one recent exam-
ple, some commenters cited studies con-
ducted during the COVID-19 pandemic that
demonstrated inequities in access to edu-
cation for students with disabilities, particu-
larly in the use of web-based educational ma-
terials.162 Commenters stated that due to ac-
cessibility issues, students with disabilities
have sometimes been unable to complete re-
quired assignments, needed continuous sup-
port from others to complete their work, and
as a result have felt frustrated, discouraged,
and excluded. Some commenters also re-
ported that some students with disabilities
have dropped a class, taken an incomplete,
or left their academic program altogether
because of the inaccessibility of their
coursework. Some commenters argued that
the proposed course content exceptions
would exacerbate this discouraging issue and
would continue to exclude students with dis-
abilities from equally accessing an education
and segregate them from their classmates.

162 Arielle M. Silverman et al., Access and
Engagement III: Reflecting on the Impacts of
the COVID-19 Pandemic on the Education of
Children Who Are Blind or Have Low Vision,
Am. Found. for the Blind (June 2022), https:/
afb.org/sites/default/files/2022-06/AFB
AccessEngagement I1II Report Accessible
_ FINAL.pdf (A Perma archive link was un-
available for this citation.); L. Penny
Rosenblum et al., Access and Engagement II:
An Examination of How the COVID-19 Pan-
demic Continued to Impact Students with Visual
Impairments, Their Families, and Professionals
Nine Months Later, Am. Found. for the Blind
(May 2021), https:/static.afb.org/legacy/media/
AFB AccessEngagement 11 Acces-
sible_ F2.pdf?  ga=2.176468773.1214767753
[https://perma.cc/H5P4-JZAB];  see also L.
Penny Rosenblum et al., Access and Engage-
ment: Examining the Impact of COVID-19 on
Students Birth-21 with Visual Impairments,
Their Families, and Professionals in the United
States and Canada, Am. Found. for the Blind
(Oct. 2020), https://afb.org/sites/default/files/
2022-03/AFB__Access Engagement Report
Revised-03-2022.pdf [https://perma.cc/T3AY-
ULAQ].
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Some commenters contended that the pro-
posed exceptions would perpetuate the status
quo by inappropriately putting the onus on
students (or parents) with disabilities to re-
quest accessible materials on an individual-
ized basis. Some commenters asserted that
this can be problematic because some indi-
viduals may not recognize that they have an
accessibility need that their school could ac-
commodate and because requesting acces-
sible materials is sometimes burdensome and
results in unfair stigma or invasions of pri-
vacy. Some commenters noted that this may
result in students or parents with disabil-
ities not requesting accessible materials.
Some commenters also argued that because
these proposed exceptions would put public
educational institutions in a reactionary
posture and place burdens on already-over-
burdened instructors, some instructors and
institutions might view requesting students
as an inconvenience, in spite of their obliga-
tions not to discriminate against those stu-
dents. One commenter noted that constantly
having to advocate for accessibility for years
on end can be exhausting for students with
disabilities and damaging to their self-es-
teem, sense of belonging, and ability to en-
gage in academic exploration.

Some commenters also noted that the
structure of the proposed exceptions would
be in significant tension with the typical
structure of a public educational institu-
tion’s academic term. For example, some
commenters noted that students, particu-
larly students at public postsecondary insti-
tutions, often have the opportunity to elec-
tronically review course syllabi and mate-
rials and ‘‘shop’’ the first sessions(s) of a par-
ticular course to determine whether they
wish to enroll, enroll in a course late, or
drop a course. Commenters stated that be-
cause these processes typically unfold quick-
ly and early in the academic term, the pro-
posed course content exceptions would make
it hard or impossible for students with dis-
abilities to take advantage of these options
that are available to other students. Com-
menters also noted that the course content
exceptions could interfere with students’
ability to transfer to a new school in the
middle of a term.

Some commenters also stated many other
ways in which the delays in access to course
content likely resulting from these excep-
tions could disadvantage students with dis-
abilities. Some commenters noted that even
if public educational institutions were able
to turn around accessible materials within
the compressed time frames provided under
the proposed exceptions—an unlikely result,
for the reasons noted elsewhere in this ap-
pendix—students with disabilities still might
be unable to access course materials as
quickly as would be needed to fully partici-
pate in their courses. For example, some
commenters stated that because students are
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often expected to complete reading assign-
ments before the first day of class, it is prob-
lematic that the proposed exceptions did not
require public educational institutions to
make course content accessible before the
first day of class for students who
preregister. Some commenters also observed
that because some students with disabilities
do not file accessibility requests until after
the start of the academic term, it would be
impossible to avoid delays in access to
course materials under the exceptions. Some
commenters also noted that students are
often expected to collaborate on assign-
ments, and even a brief delay in access to
course material could make it challenging or
impossible for students with disabilities to
participate in that collaborative process.

Some commenters argued that in the like-
ly outcome that schools are unable to pro-
vide accessible course content as quickly as
the proposed limitations to the exceptions
would require, the resulting delays could
cause students with disabilities to fall be-
hind in course readings and assignments,
sometimes forcing them to withdraw from or
fail the course. Some commenters noted that
even if students were able to rely on others
to assist them in reviewing inaccessible
course materials, doing so is often slower
and less effective, and can have a negative
emotional effect on students, undermining
their senses of independence and self-suffi-
ciency.

Some commenters took particular issue
with the proposed exception for postsec-
ondary course content. For example, some
commenters asserted that it is often more
onerous and complicated for students with
disabilities to obtain accessible materials
upon request in the postsecondary context,
given that public postsecondary schools are
not subject to the same obligations as public
elementary and secondary institutions to
identify students with disabilities under
other laws addressing disability rights in the
educational context. Accordingly, those
commenters argued, the proposed exceptions
might be especially harmful for postsec-
ondary students with disabilities.

Other commenters argued that the pro-
posed exception for elementary and sec-
ondary course content was especially prob-
lematic because it would affect virtually
every child with a disability in the country.
Some commenters contended that this ex-
ception would undermine the requirements
of other laws addressing disability rights in
the educational context. Some commenters
also noted that in the elementary and sec-
ondary school context, password-protected
course sites often enable parents to commu-
nicate with their children’s teachers, under-
stand what their children are learning, keep
track of any potential issues related to their
child’s performance, review time-sensitive
materials like permission slips, and obtain
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information about important health and
safety issues affecting their children. Some
commenters opined that the proposed course
content exceptions could make it hard or im-
possible for parents with disabilities to be in-
volved in their children’s education in these
ways.

Some commenters contended that the pro-
posed course content exceptions would be
problematic in the wake of the COVID-19
pandemic, which has led to a rise in purely
online courses. One commenter pointed out
that students with disabilities may be more
likely to enroll in purely online courses for
a variety of reasons, including that digital
content tends to be more flexible and oper-
able with assistive devices, and it is there-
fore especially important to ensure that on-
line courses are fully accessible. At least one
commenter also stated that the proposed
course content exceptions would have treat-
ed students—some of whom pay tuition—Iless
favorably than the general public with re-
spect to accessible materials.

Although the Department anticipated that
the limitations to the proposed course con-
tent exceptions would naturally result in
course materials becoming accessible over
time, some commenters took issue with that
prediction. Some commenters argued that
because there is significant turnover in in-
structors and course content, and because
the proposed limitations to the exceptions
did not require content to remain accessible
once a student with a disability was no
longer in a particular course, the limitations
to the exceptions as drafted in the NPRM
would not be likely to ensure a fully acces-
sible future in this area.

Limited Support for Course Content
Exceptions

Although many commenters expressed op-
position to the course content exceptions,
some commenters, including some com-
menters affiliated with public educational
institutions, expressed support for some
form of exception for course content. Some
commenters argued that it would be very
challenging or infeasible for public edu-
cational institutions to comply with subpart
H of this part in the absence of an exception,
particularly when much of the content is
controlled by third-party vendors. Some
commenters also noted that public edu-
cational institutions may be short-staffed
and have limited resources to devote towards
accessibility. Some commenters stated that
frequent turnover in faculty may make it
challenging to ensure that faculty members
are trained on accessibility issues. One com-
menter pointed out that requiring schools to
make all course content accessible may
present challenges for professors, some of
whom are accustomed to being able to select
course content without regard to its accessi-
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bility. Notably, however, even among those
commenters who supported the concept of an
exception, many did not support the excep-
tions as drafted in the NPRM, in part be-
cause they did not believe the proposed re-
mediation time frames were realistic.

Approach to Course Content in Subpart H of
This Part

Having reviewed the public comments, the
Department believes it is appropriate to, as
many commenters suggested, not include the
previously proposed course content excep-
tions in subpart H of this part. For many of
the reasons noted by commenters, the De-
partment has concluded that the proposed
exceptions would not meaningfully ease the
burden on public educational institutions
and would significantly exacerbate edu-
cational inequities for students with disabil-
ities. The Department has concluded that
the proposed exceptions would have led to an
unsustainable and infeasible framework for
public entities to make course content ac-
cessible, which would not have resulted in
reliable access to course content for students
with disabilities. As many commenters
noted, it would have been extremely burden-
some and sometimes even impossible for
public educational institutions to comply
consistently with the rapid remediation time
frames set forth in the limitations to the
proposed exceptions in the NPRM, which
would likely have led to widespread delays in
access to course content for students with
disabilities. While extending the remediation
time frames might have made it more fea-
sible for public educational institutions to
comply under some circumstances, this ex-
tension would have commensurately delayed
access for students with disabilities, which
would have been harmful for the many rea-
sons noted by commenters. The Department
believes that it is more efficient and effec-
tive for public educational institutions to
use the two- or three-year compliance time
frame to prepare to make course content ac-
cessible proactively, instead of having to
scramble to remediate content reactively.

Accordingly, under subpart H of this part,
password-protected course content will be
treated like any other content and will gen-
erally need to conform to WCAG 2.1 Level
AA. To the extent that it is burdensome for
public educational institutions to make all
of their content, including course content,
accessible, the Department believes subpart
H contains a series of mechanisms that are
designed to make it feasible for these insti-
tutions to comply, including the delayed
compliance dates discussed in §35.200, the
other exceptions discussed in §35.201, the
provisions relating to conforming alternate
versions and equivalent facilitation dis-
cussed in §§35.202 and 35.203, the fundamental
alteration and undue burdens limitations
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discussed in §35.204, and the approach to
measuring compliance with §35.200 discussed
in §35.205.

Alternative Approaches Considered

There were some commenters that sup-
ported retaining the proposed course content
exceptions with revisions. Commenters sug-
gested a wide range of specific revisions, ex-
amples of which are discussed in this section.
The Department appreciates the variety of
thoughtful approaches that commenters pro-
posed in trying to address the concerns that
would arise under the previously proposed
course content exceptions. However, for the
reasons noted in this section, the Depart-
ment does not believe that the commenters’
proposed alternatives would avoid the issues
associated with the exceptions proposed in
the NPRM. In addition, although many com-
menters suggested requiring public entities
to follow specific procedures to comply with
subpart H of this part, the sheer variety of
proposals the Department received from
commenters indicates the harm from being
overly prescriptive in how public educational
institutions comply with subpart H. Subpart
H provides educational institutions with the
flexibility to determine how best to bring
their content into compliance within the two
or three years they have to begin complying
with subpart H.

Many commenters suggested that the De-
partment should require all new course con-
tent to be made accessible more quickly,
while providing a longer time period for pub-
lic entities to remediate existing course con-
tent. There were a wide range of proposals
from commenters about how this could be
implemented. Some commenters suggested
that the Department could set up a
prioritization structure for existing content,
requiring public educational institutions to
prioritize the accessibility of, for example,
entry-level course content; content for re-
quired courses; content for high-enrollment
courses; content for courses with high rates
of droppage, withdrawal, and failing grades;
content for the first few weeks of all courses;
or, in the postsecondary context, content in
academic departments in which students
with disabilities have decided to major.

The Department does not believe this ap-
proach would be feasible. Treating new
course content differently than existing
course content could result in particular
courses being partially accessible and par-
tially inaccessible, which could be confusing
for both educational institutions and stu-
dents, and make it challenging for students
with disabilities to have full and timely ac-
cess to their courses. Moreover, even under
this hybrid approach, the Department would
presumably need to retain remediation time
frames for entities to meet upon receiving a
request to make existing course content ac-
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cessible. For the reasons discussed in this
section, it would be virtually impossible to
set forth a remediation time frame that
would provide public educational institu-
tions sufficient time to make content acces-
sible without putting students with disabil-
ities too far behind their peers. In addition,
given the wide variation in types of courses
and public educational institution struc-
tures, it would be difficult to set a
prioritization structure for existing content
that would be workable across all such insti-
tutions.

Some commenters suggested that the De-
partment should set an expiration date for
the course content exceptions. The Depart-
ment does not believe this would be a desir-
able solution because the problems associ-
ated with the proposed exceptions—namely
the harm to individuals with disabilities
stemming from delayed access to course con-
tent and the likely infeasibility of com-
plying with the expedited time frames set
forth in the limitations to the exceptions—
would likely persist during the lifetime of
the exceptions.

Some commenters suggested that the De-
partment could retain the exceptions and ac-
companying limitations but revise their
scope. For example, commenters suggested
that the Department could revise the limita-
tions to the exceptions to require public edu-
cational institutions to comply only with
the WCAG 2.1 success criteria relevant to the
particular student requesting accessible ma-
terials. Although this might make it easier
for public educational institutions to comply
in the short term, this approach would still
leave public entities in the reactionary pos-
ture that so many other commenters criti-
cized in this context and would dramatically
reduce the speed at which course content
would become accessible to all students. As
another example, some commenters rec-
ommended that instead of creating excep-
tions for all password-protected course con-
tent, the Department could create excep-
tions from complying with particular WCAG
2.1 success criteria that may be especially
onerous. The Department does not believe
this piecemeal approach is advisable, be-
cause it would result in course content being
only partially accessible, which would re-
duce predictability for individuals with dis-
abilities. This approach could also make it
confusing for public entities to determine
the applicable technical standard. Some
commenters suggested that the Department
should require public entities to prioritize
certain types of content that are simpler to
remediate. Others suggested that the Depart-
ment could require certain introductory
course documents, like syllabi, to be acces-
sible across the board. One commenter sug-
gested that the Department require public
educational institutions to make 20 percent
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of their course materials accessible each se-
mester. The Department believes that these
types of approaches would present similar
issues as those discussed in this paragraph
and would result in courses being only par-
tially accessible, which would reduce pre-
dictability for individuals with disabilities
and clarity for public entities. These ap-
proaches would also limit the flexibility that
public entities have to bring their content
into compliance in the order that works best
for them during the two or three years they
have to begin complying with subpart H of
this part.

Some commenters suggested that the De-
partment should revise the remediation
timelines in the limitations to the course
content exceptions. For example, one com-
menter suggested that the five-day remedi-
ation time frame should be reduced to three
days. Another commenter suggested the five-
day remediation time frame could be ex-
panded to 10 to 15 days. Some commenters
suggested that the time frame should be
fact-dependent and should vary depending on
factors such as how often the class meets
and the type of content. Others rec-
ommended that the Department not adopt a
specific required remediation time frame,
but instead provide that a 10-business-day re-
mediation time frame would be presump-
tively permissible.

The conflicting comments on this issue il-
lustrate the challenges associated with set-
ting remediation time frames in this con-
text. If the Department were to shorten the
remediation time frames, it would make it
even harder for public educational institu-
tions to comply, and commenters have al-
ready indicated that the previously proposed
remediation time frames would not be work-
able for those institutions. If the Depart-
ment were to lengthen the remediation time
frames, it would further exacerbate the in-
equities for students with disabilities that
were articulated by commenters. The De-
partment believes the better approach is to
not include the course content exceptions in
subpart H of this part to avoid the need for
public educational institutions to make con-
tent accessible on an expedited time frame
on the back end, and to instead require pub-
lic entities to treat course content like any
other content covered by subpart H.

Some commenters suggested that the De-
partment should take measures to ensure
that once course content is accessible, it
stays accessible, including by requiring in-
stitutions to regularly conduct course acces-
sibility checks. Without the course content
exceptions proposed in the NPRM, the De-
partment believes these commenters’ con-
cerns are addressed because course content
will be treated like all other content under
§35.200, which requires public entities to en-
sure on an ongoing basis that the web con-
tent and mobile apps they provide or make
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available are readily accessible to and usable
by individuals with disabilities.

Some commenters suggested that the De-
partment should give public educational in-
stitutions additional time to comply with
subpart H of this part beyond the compliance
time frames specified in §35.200(b). The De-
partment does not believe this would be ap-
propriate. Although the requirement for pub-
lic educational institutions to provide acces-
sible course content and comply with title IT
is not new, this requirement has not resulted
in widespread equal access for individuals
with disabilities to public entities’ web con-
tent and mobile apps. Giving public edu-
cational institutions additional time beyond
the two- to three-year compliance time
frames set forth in §35.200(b) would poten-
tially prolong the exclusion of individuals
with disabilities from certain educational
programs, which would be especially prob-
lematic given that some of those programs
last only a few years in total, meaning that
individuals with disabilities might, for ex-
ample, be unable to access their public uni-
versity’s web content and mobile apps for
the entire duration of their postsecondary
career. While access to public entities’ web
content and mobile apps is important for in-
dividuals with disabilities in all contexts, it
is uniquely critical to the public educational
experience for students with disabilities, be-
cause exclusion from that content and those
apps would make it challenging or impos-
sible for those individuals to keep up with
their peers and participate in their courses,
which could have lifelong effects on career
outcomes. In addition, the Department re-
ceived feedback indicating that the course
content offered by many public educational
institutions is frequently changing. The De-
partment is therefore not convinced that
giving public educational institutions addi-
tional time to comply with subpart H would
provide meaningful relief to those entities.
Public educational institutions will contin-
ually need to make new or changed course
content accessible after the compliance date.
Extending the compliance date would, there-
fore, provide limited relief while having a
significant negative impact on individuals
with disabilities. Moreover, regardless of the
compliance date of subpart H, public edu-
cational institutions have an ongoing obliga-
tion to ensure that their services, programs,
and activities offered using web content and
mobile apps are accessible to individuals
with disabilities on a case-by-case basis in
accordance with their existing obligations
under title II of the ADA.163 Accordingly,
even if the Department were to further delay
the compliance time frames for public edu-
cational institutions, those institutions

163 See §§35.130(b)(1)(ii) and (7) and 35.160.
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would not be able to simply defer all accessi-
bility efforts in this area. The Department
also believes it is appropriate to treat public
educational institutions the same as other
public entities with respect to compliance
time frames, which will promote consistency
and predictability for individuals with dis-
abilities. Under this approach, some public
educational institutions will qualify as small
public entities and will be entitled to an
extra year to comply, while other public edu-
cational institutions in larger jurisdictions
will need to comply within two years.

Some commenters recommended that the
Department give public educational institu-
tions more flexibility with respect to their
compliance with subpart H of this part. For
example, some commenters suggested that
the Department should give public edu-
cational institutions additional time to con-
duct an assessment of their web content and
mobile apps and develop a plan for achieving
compliance. Some commenters suggested the
Department should give public educational
institutions flexibility to stagger their com-
pliance as they see fit and to focus on the ac-
cessibility of those materials that they con-
sider most important. The Department does
not believe such deference is appropriate. As
history has demonstrated, requiring entities
to comply with their nondiscrimination obli-
gations without setting clear and predictable
standards for when content must be made ac-
cessible has not resulted in widespread web
and mobile app accessibility. The Depart-
ment therefore believes it is critical to es-
tablish clear and consistent requirements for
public entities to follow in making their web
content and mobile apps accessible.

As noted in the preceding paragraph, al-
though the Department believes it is impor-
tant to set clear and consistent requirements
for public educational institutions, the De-
partment does not believe it is appropriate
to be overly prescriptive with respect to the
procedures that those institutions must fol-
low to comply with subpart H of this part.
Some commenters suggested that the De-
partment should require public educational
institutions to take particular steps to com-
ply with subpart H, such as by holding cer-
tain trainings for faculty and staff and dedi-
cating staff positions and funding to accessi-
bility. The Department believes it is appro-
priate to allow public educational institu-
tions to determine how best to allocate their
resources, so long as they satisfy the re-
quirements of subpart H.

Some commenters suggested that the De-
partment should adopt a more permissive ap-
proach to conforming alternate versions for
public educational institutions. Commenters
also suggested that the Department allow
public educational institutions to provide an
equally effective method of alternative ac-
cess in lieu of directly accessible, WCAG 2.1
Level AA-conforming versions of materials.
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For the reasons noted in the discussion of
§35.202 in this appendix, the Department be-
lieves that permitting public entities to rely
exclusively on conforming alternate versions
when doing so is not necessary for technical
or legal reasons could result in segregation
of people with disabilities, which would be
inconsistent with the ADA’s core principles
of inclusion and integration.16¢ The same ra-
tionale would apply to public educational in-
stitutions that wish to provide an equally ef-
fective method of alternative access to indi-
viduals with disabilities.

Some commenters argued that the Depart-
ment should provide additional resources,
funding, and guidance to public educational
institutions to help them comply with sub-
part H of this part. The Department notes
that it will issue a small entity compliance
guide,%®> which should help public edu-
cational institutions better understand their
obligations under subpart H. The Depart-
ment also notes that there are free and low-
cost training materials available that would
help public entities to produce content com-
pliant with WCAG 2.1 Level AA. In addition,
although the Department does not currently
operate a grant program to assist public en-
tities in complying with the ADA, the De-
partment will consider offering additional
technical assistance and guidance in the fu-
ture to help entities better understand their
obligations.

One commenter suggested that the Depart-
ment should create a list of approved third-
party vendors for public educational institu-
tions to use to obtain accessible content.
Any such specific list that the Department
could provide is unlikely to be helpful given
the rapid pace at which software and con-
tractors’ availability changes. Public enti-
ties may find it useful to consult other pub-
licly available resources that can assist in
selecting accessibility evaluation tools and
experts.166 Public entities do not need to
wait for the Department’s guidance before
consulting with technical experts and using
resources that already exist.

164 See, e.g., 42 U.S.C. 12101(a)(2) (finding
that society has tended to isolate and seg-
regate individuals with disabilities);
§35.130(b)(1)(iv) (stating that public entities
generally may not provide different or sepa-
rate aids, benefits, or services to individuals
with disabilities than is provided to others
unless such action is necessary); id. §35.130(d)
(requiring that public entities administer
services, programs, and activities in the
most integrated setting appropriate).

165 See Public Law 104-121, sec. 212, 110 Stat.
at 858.

166 See, e.g., W3C, Evaluating Web Accessi-
bility Owverview, https://www.w3.org/WAI/test-
evaluate/ [https://perma.cc/6RDS-X6AR] (Aug. 1,
2023).
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One commenter suggested that the Depart-
ment should require public educational insti-
tutions to offer mandatory courses on acces-
sibility to students pursuing degrees in cer-
tain fields, such as computer science, infor-
mation technology, or computer information
systems. This commenter argued that this
approach would increase the number of infor-
mation technology professionals in the fu-
ture who have the skills to make content ac-
cessible. The Department believes this sug-
gestion is outside of the scope of subpart H
of this part, which focuses on web and mobile
app accessibility under title II. The Depart-
ment notes that public educational institu-
tions are free to offer such courses if they so
choose.

One commenter suggested that if the
course content exceptions were retained, the
Department should explicitly require public
educational institutions to provide clear no-
tice to students with disabilities on whether
a particular piece of course content is acces-
sible and how to request accessible mate-
rials. The Department believes these con-
cerns are addressed by the decision not to in-
clude the course content exceptions in sub-
part H of this part, which should generally
obviate the need for students with disabil-
ities to make individualized requests for
course content that complies with WCAG 2.1
Level AA.

Many commenters expressed concern about
the extent to which public educational insti-
tutions are dependent on third parties to en-
sure the accessibility of course content, and
some commenters suggested that instead of
or in addition to regulating public edu-
cational institutions, the Department should
also regulate the third parties with which
those institutions contract to provide course
materials. Because subpart H of this part is
issued under title II of the ADA, it does not
apply to private third parties, and the ulti-
mate responsibility for complying with sub-
part H rests with public entities. However,
the Department appreciates the concerns ex-
pressed by commenters that public edu-
cational institutions may have Ilimited
power to require third-party vendors to
make content accessible on an expedited,
last-minute basis. The Department believes
that not including the course content excep-
tions in subpart H—coupled with the delayed
compliance dates in subpart H—will put pub-
lic educational institutions in a better posi-
tion to establish contracts with third-party
vendors with sufficient lead time to enable
the production of materials that are acces-
sible upon being created. One commenter
pointed out that, currently, much of the dig-
ital content for courses for public edu-
cational institutions is created by a small
number of digital publishers. Accordingly, if
the rulemaking incentivizes those publishers
to produce accessible content, that decision
may enable hundreds of public educational
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institutions to obtain accessible content.
The Department also expects that as a result
of the rulemaking, there will be an increase
in demand for accessible content from third-
party vendors, and therefore a likely in-
crease in the number of third-party vendors
that are equipped to provide accessible con-
tent.

Some commenters also expressed views
about whether public educational institu-
tions should be required to make posts by
third parties on password-protected course
websites accessible. The Department wishes
to clarify that, because content on password-
protected course websites will be treated
like any other content under subpart H of
this part, posts by third parties on course
websites may be covered by the exception for
content posted by a third party. However,
that exception only applies where the third
party is not posting due to contractual, li-
censing, or other arrangements with the pub-
lic entity. Accordingly, if the third party is
acting on behalf of the public entity, the
third-party posted content exception would
not apply. The Department believes that
whether particular third-party content
qualifies for this exception will involve a
fact-specific inquiry.

Other Issues Pertaining to Public Educational
Entities and Public Libraries

In connection with the proposed exceptions
for password-protected course content, the
Department also asked if there were any par-
ticular issues the Department should con-
sider regarding digital books, textbooks, or
libraries. The Department received a variety
of comments that addressed these topics.

Some commenters raised issues pertaining
to intellectual property law. In particular,
commenters expressed different views about
whether public entities can alter or change
inaccessible electronic books created by
third-party vendors to make them accessible
for individuals with disabilities. Several
commenters requested that the Department
clarify how intellectual property law applies
to subpart H of this part. Subpart H is not
intended to interpret or clarify issues related
to intellectual property law. Accordingly,
the Department declines to make changes to
subpart H in response to commenters or oth-
erwise opine about public entities’ obliga-
tions with respect to intellectual property
law. However, as discussed with respect to
§35.202, ‘‘Conforming Alternate Versions,”
there may be some instances in which a pub-
lic entity is permitted to make a conforming
alternate version of web content where it is
not possible to make the content directly ac-
cessible due to legal limitations.

Some commenters also discussed the EPUB
file format. EPUB is a widely adopted format
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for digital books.167 Commenters noted that
EPUBs are commonly used by public entities
and that they should be accessible. Com-
menters also stated that the exceptions for
archived web content and preexisting con-
ventional electronic documents at §35.201(a)
and (b), should specifically address EPUBs,
or that EPUBs should fall within the mean-
ing of the PDF file format with respect to
the definition of ‘‘conventional electronic
documents’ at §35.104. Commenters also sug-
gested that other requirements should apply
to EPUBs, including W3C’s EPUB Accessi-
bility 1.1 standard6® and Editor’s Draft on
EPUB Fixed Layout Accessibility.169

As discussed with respect to §35.104, the
Department did not change the definition of
‘‘conventional electronic documents’” be-
cause it believes the current exhaustive list
strikes the appropriate balance between en-
suring access for individuals with disabilities
and feasibility for public entities so that
they can comply with subpart H of this part.
The Department also declines to adopt addi-
tional technical standards or guidance spe-
cifically related to EPUBs. The WCAG stand-
ards were designed to be ‘‘technology neu-
tral.””170 This means that they are designed
to be broadly applicable to current and fu-
ture web technologies.1”™ The Department is
concerned that adopting multiple technical
standards related to various different types
of web content could lead to confusion. How-
ever, the Department notes that subpart H
allows for equivalent facilitation in §35.203,
meaning that public entities could still
choose to apply additional standards specifi-
cally related to EPUBs to the extent that
the additional standards provide substan-
tially equivalent or greater accessibility and
usability as compared to WCAG 2.1 Level
AA.

Some commenters also addressed public
educational entities’ use of digital textbooks
in general. Commenters stated that many
educational courses use digital materials, in-

167 See W3C, EPUB 3.3: Recommendation, §1.1
Overview (May 25, 2023), https:/www.w3.org/
TR/epub-33/ [hitps://verma.cc/G2WZ-3MIS].

168 W3C, EPUB Accessibility 1.1: Recommenda-
tion (May 25, 2023), https://www.w3.0rg/TR/
epub-ally-11/ [https://perma.cc/48A5-NC2B].

169W3C, EPUB Fixed Layout Accessibility:

Editor’s Draft (Dec. 8, 2024), https:/
wa3c.github.io/epub-specs/epub33/fxl-ally/
[https://perma.cc/5SP7-VUHJ].

170W3C, Introduction to  Understanding

WCAG (June 20, 2023), https://www.w3.org/WAI/
WCAG21/Understanding/intro [https:/perma.cc/
XB3Y-QKVU].

111 See W3C, Understanding Techniques for
WCAG Success Criteria (June 20, 2023), https:/
www.w3.0rg/ WAI/WCAG21/Understanding/un-
derstanding-techniques [https:/perma.cc/AMT4-
XAAL].
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cluding digital textbooks, created by third-
party vendors. Consistent with many com-
menters’ emphasis that all educational
course materials must be accessible under
subpart H of this part, commenters also stat-
ed that digital textbooks need to be acces-
sible under subpart H. Commenters stated
that third-party vendors that create digital
textbooks are in the best position to make
that content accessible, and it is costly and
burdensome for public entities to remediate
inaccessible digital textbooks. While one
commenter stated that there are currently
many examples of accessible digital text-
books, other commenters stated that many
digital textbooks are not currently acces-
sible. A commenter also pointed out that
certain aspects of digital books and text-
books cannot be made accessible where the
layout and properties of the content cannot
be changed without changing the meaning of
the content, and they recommended that the
Department create exceptions for certain as-
pects of digital books.

After weighing all the comments, the De-
partment believes the most prudent ap-
proach is to treat digital textbooks, includ-
ing EPUBs, the same as all other educational
course materials. The Department believes
that treating digital textbooks, including
EPUBSs, in any other way would lead to the
same problems commenters identified with
respect to the proposed exceptions for pass-
word-protected class or course content. For
example, if the Department created a similar
exception for digital textbooks, it could re-
sult in courses being partially accessible and
partially inaccessible for certain time peri-
ods while books are remediated to meet the
needs of an individual with a disability,
which could be confusing for both edu-
cational institutions and students with dis-
abilities. Furthermore, as discussed else-
where in this appendix, it would be virtually
impossible to set forth a remediation time
frame that would provide public educational
institutions sufficient time to make digital
textbooks accessible without putting stu-
dents with disabilities too far behind their
peers. Accordingly, the Department did not
make any changes to subpart H of this part
to specifically address digital textbooks. The
Department notes that if there are cir-
cumstances where certain aspects of digital
textbooks cannot conform to WCAG 2.1 Level
AA without changing the meaning of the
content, public entities may assess whether
the fundamental alteration or undue finan-
cial or administrative burdens limitations
apply, as discussed in §35.204. As noted else-
where in this appendix, the Department also
expects that as a result of the rulemaking,
there will be an increase in demand for ac-
cessible content from third-party vendors,
and therefore a likely increase in the number
of third-party vendors that are equipped to
provide accessible digital textbooks.
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Some commenters also discussed cir-
cumstances in which public entities seek to
modify particular web content to meet the
specific needs of individuals with disabil-
ities. One commenter suggested that the De-
partment should provide public entities
flexibility to focus on meeting the individual
needs of students, rather than simply focus-
ing on satisfying the requirements of WCAG
2.1 Level AA. The Department believes that
the title II regulation provides public enti-
ties sufficient flexibility to meet the needs
of all individuals with disabilities.

The Department also recognizes that IDEA
established the National Instructional Mate-
rials Access Center (‘“NIMAC’’) in 2004, to as-
sist State educational agencies and local
educational agencies with producing acces-
sible instructional materials to meet the
specific needs of certain eligible students
with disabilities.’”? The NIMAC maintains a
catalog of source files for K-12 instructional
materials saved in the National Instruc-
tional Materials Accessibility Standard
(“NIMAS”’) format, and certain authorized
users and accessible media producers may
download the NIMAS files and produce acces-
sible instructional materials that are dis-
tributed to eligible students with disabilities
through State systems and other organiza-
tions.1” The Department believes subpart H
of this part is complementary to the NIMAC
framework. In particular, if a public entity
provides or makes available digital text-
books or other course content that conforms
to WCAG 2.1 Level AA, but an individual
with a disability still does not have equal ac-
cess to the digital textbooks or other course
content, the public entity may wish to assess
on a case-by-case basis whether materials de-
rived from NIMAS files can be used to best
meet the needs of the individual. Alter-
natively, a public entity may wish to use
materials derived from NIMAS files as a con-
forming alternate version where it is not
possible to make the digital textbook or
other course content directly accessible due
to technical or legal limitations, consistent
with §35.202.

Some commenters also raised issues relat-
ing to public libraries. Commenters stated
that libraries have varying levels of re-
sources. Some commenters noted that librar-
ies need additional accessibility training.
One commenter requested that the Depart-
ment identify appropriate accessibility re-
sources and training, and another com-
menter recommended that the Department

172 Assistance to States for the Education
of Children With Disabilities, 85 FR 31374
(May 26, 2020).

173 Nat’l Instructional Materials Access
Center, About NIMAC, https://www.nimac.us/
about-nimac/ [https://perma.cc/HPR2-GLQM]
(last visited Feb. 2, 2024).
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should consider allowing variations in com-
pliance time frames for libraries and edu-
cational institutions based on their indi-
vidual needs and circumstances. Com-
menters noted that digital content available
through libraries is often hosted, controlled,
or provided by third-party vendors, and li-
braries purchase subscriptions or licenses to
use the material. Commenters stated that it
is costly and burdensome for public libraries
to remediate inaccessible third-party vendor
content. However, one commenter high-
lighted a number of examples in which li-
braries at public educational institutions
successfully negotiated licensing agreements
with third-party vendors that included re-
quirements related to accessibility. Several
commenters pointed out that some public li-
braries also produce content themselves. For
example, some libraries participate in the
open educational resource movement, which
promotes open and free digital educational
materials, and some libraries either operate
publishing programs or have a relationship
with university presses.

After weighing all the comments, the De-
partment believes the most appropriate ap-
proach is to treat public libraries the same
as other public entities in subpart H of this
part. The Department is concerned that
treating public libraries in any other way
would lead to similar problems commenters
identified with respect to the proposed ex-
ceptions for password-protected class or
course content, especially because some pub-
lic libraries are connected with public edu-
cational entities. With respect to comments
about the resources available to libraries and
the time frame for libraries to comply with
subpart H, the Department also emphasizes
that it is sensitive to the need to set a work-
able standard for all different types of public
entities. The Department recognizes that
public libraries can vary as much as any
other group of public entities covered by sub-
part H, from small town libraries to large re-
search libraries that are part of public edu-
cational institutions. Under §35.200(b)(2), as
under the NPRM, some public libraries will
qualify as small public entities and will have
an extra year to comply. Subpart H also in-
cludes exceptions that are intended to help
ensure feasibility for public entities so that
they can comply with subpart H and, as dis-
cussed in §35.204, public entities are not re-
quired to undertake actions that would rep-
resent a fundamental alteration in the na-
ture of a service, program, or activity or im-
pose undue financial and administrative bur-
dens. The Department also notes there that
there are free and low-cost training mate-
rials available that would help public enti-
ties to produce content compliant with
WCAG 2.1 Level AA. Accordingly, the De-
partment has not made any changes to sub-
part H to specifically address public librar-
ies.
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Some commenters also noted that public
libraries may have collections of materials
that are archival in nature, and discussed
whether such materials should be covered by
an exception. Subpart H of this part contains
an exception for archived web content that
(1) was created before the date the public en-
tity is required to comply with subpart H,
reproduces paper documents created before
the date the public entity is required to com-
ply with subpart H, or reproduces the con-
tents of other physical media created before
the date the public entity is required to com-
ply with subpart H; (2) is retained exclu-
sively for reference, research, or record-
keeping; (3) is not altered or updated after
the date of archiving; and (4) is organized
and stored in a dedicated area or areas clear-
ly identified as being archived. In addition,
subpart H contains an exception for pre-
existing conventional electronic documents,
unless such documents are currently used to
apply for, gain access to, or participate in a
public entity’s services, programs, or activi-
ties. The Department addressed these excep-
tions in more detail in the section-by-section
analysis of §35.104, containing the definitions
of ‘‘archived web content” and ‘‘conven-
tional electronic documents’’; §35.201(a), the
exception for archived web content; and
§35.201(b), the exception for preexisting con-
ventional electronic documents.

INDIVIDUALIZED, PASSWORD-PROTECTED OR
OTHERWISE SECURED CONVENTIONAL ELEC-
TRONIC DOCUMENTS

In §35.201(d), the Department has set forth
an exception to the requirements of §35.200
for conventional electronic documents that
are: (1) about a specific individual, their
property, or their account; and (2) password-
protected or otherwise secured.

Many public entities use web content and
mobile apps to provide access to conven-
tional electronic documents for their cus-
tomers and other members of the public. For
example, some public utility companies pro-
vide a website where customers can log in
and view a PDF version of their latest bill.
Similarly, many public hospitals offer a vir-
tual platform where healthcare providers can
send conventional electronic document
versions of test results and scanned medical
records to their patients. Unlike many other
types of content covered by subpart H of this
part, these documents are relevant only to
an individual member of the public, and in
many instances, the individuals who are en-
titled to view a particular individualized
conventional electronic document will not
need an accessible version.

While public entities, of course, have exist-
ing title II obligations to provide accessible
versions of individualized, password-pro-
tected or otherwise secured conventional
electronic documents in a timely manner
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when those documents pertain to individuals
with disabilities, or otherwise provide the in-
formation contained in the documents to the
relevant individual,1™ the Department recog-
nizes that it may be too burdensome for
some public entities to make all such docu-
ments conform to WCAG 2.1 Level AA, re-
gardless of whether the individual to whom
the document pertains needs such access.
The goal of this exception is to give public
entities flexibility to provide such docu-
ments, or the information contained within
such documents, to the individuals with dis-
abilities to whom they pertain in the manner
that the entities determine will be most effi-
cient. Many public entities may retain and
produce a large number of individualized,
password-protected or otherwise secured con-
ventional electronic documents, and may
find that remediating these documents—par-
ticularly ones that have been scanned from
paper copies—involves a more time- and re-
source-intensive process than remediating
other types of web content. In that scenario,
the Department believes that it would be
most impactful for public entities to focus
their resources on making versions that are
accessible to those individuals who need
them. However, some public entities may
conclude that it is most efficient or effective
to make all individualized, password-pro-
tected or otherwise secured conventional
electronic documents accessible by using, for
example, an accessible template to generate
such documents, and subpart H of this part
preserves flexibility for public entities that
wish to take that approach. This approach is
consistent with the broader title II regu-
latory framework. For example, public util-
ity companies are not required to affirma-
tively mail accessible bills to all customers.
Instead, the companies need only provide ac-
cessible bills to those customers who need
them because of a disability.

This exception is limited to ‘‘conventional
electronic documents’ as defined in §35.104.
This exception would, therefore, not apply in
a case where a public entity makes individ-
ualized information available in formats
other than a conventional electronic docu-
ment. For example, if a public medical pro-
vider makes individualized medical records
available on a password-protected web plat-
form as HTML content (rather than a PDF),
that content would not be subject to this ex-
ception. Those HTML records, therefore,
would need to be made accessible in accord-
ance with §35.200. On the other hand, if a
public entity makes individualized records
available on a password-protected web plat-
form as PDF documents, those documents
would fall under this exception. In addition,
although the exception would apply to indi-
vidualized, password-protected or otherwise

174 See §§35.130(b)(1)(i1) and (b)(7) and 35.160.
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secured conventional electronic documents,
the exception would not apply to the plat-
form on which the public entity makes those
documents available. The public entity
would need to ensure that that platform
complies with §35.200. Further, web content
and content in mobile apps that does not
take the form of individualized, password-
protected or otherwise secured conventional
electronic documents but instead notifies
users about the existence of such documents
must still conform to WCAG 2.1 Level AA
unless it is covered by another exception.
For example, a public hospital’s health
records portal may include a list of links to
download individualized, password-protected
PDF medical records. Under WCAG 2.1 Suc-
cess Criterion 2.4.4, a public entity would
generally have to provide sufficient informa-
tion in the text of the link alone, or in the
text of the link together with the link’s pro-
grammatically determined link context, so
that a user could understand the purpose of
each link and determine whether they want
to access a given document.175

This exception also only applies when the
content is individualized for a specific person
or their property or account. Examples of in-
dividualized documents include medical
records or notes about a specific patient, re-
ceipts for purchases (like a parent’s receipt
for signing a child up for a recreational
sports league), utility bills concerning a spe-
cific residence, or Department of Motor Ve-
hicles records for a specific person or vehi-
cle. Content that is broadly applicable or
otherwise for the general public (i.e., not in-
dividualized) is not subject to this exception.
For instance, a PDF notice that explains an
upcoming rate increase for all utility cus-
tomers and does not address a specific cus-
tomer’s particular circumstances would not
be subject to this exception. Such a general
notice would not be subject to this exception
even if it were attached to or sent with an
individualized letter, like a bill, that does
address a specific customer’s circumstances.

This exception applies only to password-
protected or otherwise secured content. Con-
tent may be otherwise secured if it requires
a member of the public to use some process
of authentication or login to access the con-
tent. Unless subject to another exception,
conventional electronic documents that are
on a public entity’s general, public web plat-
form would not be covered by the exception.

The Department recognizes that there may
be some overlap between the content covered
by this exception and the exception for cer-
tain preexisting conventional electronic doc-

175 See W3C, Understanding SC 2.4.4.: Link
Purpose (In Context) (June 20, 2023), https:/
www.w3.0rg/WAI/WCAG21/Understanding/link-
purpose-in-context.hitml [https:/perma.cc/RE3T-
J9PN].

Pt. 35, App. D

uments, §35.201(b). The Department notes
that if web content is covered by the excep-
tion for individualized, password-protected
or otherwise secured conventional electronic
documents, it does not need to conform to
WCAG 2.1 Level AA to comply with subpart
H of this part, even if the content fails to
qualify for another exception, such as the
preexisting conventional electronic docu-
ment exception. For example, a public entity
might retain on its website an individual-
ized, password-protected unpaid water bill in
a PDF format that was posted before the
date the entity was required to comply with
subpart H. Because the PDF would fall with-
in the exception for individualized, pass-
word-protected or otherwise secured conven-
tional electronic documents, the documents
would not need to conform to WCAG 2.1
Level AA, regardless of how the preexisting
conventional electronic documents exception
might otherwise have applied.

As noted elsewhere in this appendix, while
the exception is meant to alleviate the po-
tential burden on public entities of making
all individualized, password-protected or
otherwise secured conventional electronic
documents generally accessible, individuals
with disabilities must still be able to access
information from documents that pertain to
them.1”® The Department emphasizes that
even if certain content does not have to con-
form to the technical standard, public enti-
ties still need to ensure that their services,
programs, and activities offered using web
content and mobile apps are accessible to in-
dividuals with disabilities on a case-by-case
basis in accordance with their existing obli-
gations under title II of the ADA. These obli-
gations include making reasonable modifica-
tions to avoid discrimination on the basis of
disability, ensuring that communications
with people with disabilities are as effective
as communications with people without dis-
abilities, and providing people with disabil-
ities an equal opportunity to participate in
or benefit from the entity’s services, pro-
grams, or activities.1??

The Department received comments ex-
pressing both support for and opposition to
this exception. A supporter of the exception
observed that, because many individualized,
password-protected or otherwise secured con-
ventional electronic documents do not per-
tain to a person with a disability and would
never be accessed by a person with a dis-
ability, it is unnecessary to require public
entities to devote resources to making all of
those documents accessible at the outset.
Some commenters suggested that it could be
burdensome for public entities to make all of
these documents accessible, regardless of

176 See §§35.130(b)(1)(i1) and (b)(7) and 35.160.

177 See id.
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whether they pertain to a person with a dis-
ability. Some commenters noted that even if
some public entities might find it more effi-
cient to make all individualized, password-
protected or otherwise secured conventional
electronic documents accessible from the
outset, this exception is valuable because it
gives entities flexibility to select the most
efficient option to meet the needs of individ-
uals with disabilities.

The Department also received many com-
ments opposing this exception. Commenters
pointed out that it is often critical for indi-
viduals, including individuals with disabil-
ities, to have timely access to individualized,
password-protected or otherwise secured con-
ventional electronic documents, because
those documents may contain sensitive, pri-
vate, and urgently needed information, such
as medical test results, educational tran-
scripts, or tax documents. Commenters em-
phasized the negative consequences that
could result from an individual being unable
to access these documents in a timely fash-
ion, from missed bill payments to delayed or
missed medical treatments. Commenters ex-
pressed concern that this exception could ex-
acerbate existing inequities in access to gov-
ernment services for people with disabilities.
Commenters argued that it is ineffective and
inappropriate to continue to put the burden
on individuals with disabilities to request ac-
cessible versions of individualized docu-
ments, particularly given that many individ-
uals with disabilities may have repeated
interactions with different public entities
that generate a large number of individual-
ized, password-protected or otherwise se-
cured conventional electronic documents.
One commenter contended that the inclusion
of this exception is in tension with other
statutes and Federal initiatives that are de-
signed to make it easier for individuals to
access electronic health information and
other digital resources. Commenters con-
tended that public entities often do not have
robust, effective procedures under which peo-
ple can make such requests and obtain acces-
sible versions quickly without incurring in-
vasions of privacy. Commenters argued that
it can be cheaper and easier to make individ-
ualized conventional electronic documents
accessible at the time they are created, in-
stead of on a case-by-case basis, particularly
given that many such documents are gen-
erated from templates, which can be made
accessible relatively easily. Commenters ar-
gued that many public entities already make
these sorts of documents accessible, pursu-
ant to their longstanding ADA obligations,
so introducing this exception might lead
some entities to regress toward less overall
accessibility. Some commenters suggested
that if the exception is retained in subpart H
of this part, the Department should set forth
specific procedures for public entities to fol-
low when they are on notice of the need to

28 CFR Ch. | (7-1-24 Edition)

make individualized documents accessible
for a particular individual with a disability.

After reviewing the comments, the Depart-
ment has decided to retain this exception in
subpart H of this part.l’”® The Department
continues to believe that public entities
often provide or make available a large vol-
ume of individualized, password-protected or
otherwise secured conventional electronic
documents, many of which do not pertain to
individuals with disabilities, and it may be
difficult to make all such documents acces-
sible. Therefore, the Department believes it
is sensible to permit entities to focus their
resources on ensuring accessibility for the
specific individuals who need accessible
versions of those documents. If, as many
commenters suggested, it is in fact more ef-
ficient and less expensive for some public en-
tities to make all such documents accessible
by using a template, there is nothing in sub-
part H that prevents public entities from
taking that approach.

The Department understands the concerns
raised by commenters about the potential
burdens that individuals with disabilities
may face if individualized password-pro-
tected or otherwise secured documents are
not all made accessible at the time they are
created and about the potential negative
consequences for individuals with disabil-
ities who do not have timely access to the
documents that pertain to them. The De-
partment reiterates that, even when docu-
ments are covered by this exception, the ex-
isting title II obligations require public enti-
ties to furnish appropriate auxiliary aids and
services where necessary to ensure an indi-
vidual with a disability has, for example, an
equal opportunity to enjoy the benefits of a
service.l” Such auxiliary aids and services
could include, for example, providing PDFs
that are accessible. In order for such an aux-
iliary aid or service to ensure effective com-
munication, it must be provided ‘‘in a timely
manner, and in such a way as to protect the
privacy and independence of the individual
with a disability.””180 Whether a particular
solution provides effective communication
depends on circumstances in the interaction,
including the nature, length, complexity,

178 The Department made a non-substantive
change to the header of the exception to
match the text of the exception.

179 See §35.160(b)(1). For more information
about public entities’ existing obligation to
ensure that communications with individ-
uals with disabilities are as effective as com-
munications with others, see U.S. Dep’t of
Just., ADA Requirements: Effective Commu-
nication, ada.gov (Feb 28, 2020), https:/
www.ada.gov/resources/effective-communica-
tion/ [https://perma.cc/CLT7-5PN@].

180 See §35.160(0)(2).
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and context of the communication.18! For ex-
ample, the presence of an emergency situa-
tion or a situation in which information is
otherwise urgently needed would impact
what it would mean for a public entity to en-
sure it is meeting its effective communica-
tion obligations. Public entities can help to
facilitate effective communication by pro-
viding individuals with disabilities with no-
tice about how to request accessible versions
of their individualized documents. The De-
partment also notes that where, for example,
a public entity is on notice that an indi-
vidual with a disability needs accessible
versions of an individualized, password-pro-
tected PDF water bill, that public entity is
generally required to continue to provide in-
formation from that water bill in an acces-
sible format in the future, and the public en-
tity generally may not require the individual
with a disability to make repeated requests
for accessibility. Moreover, while individual-
ized, password-protected or otherwise se-
cured conventional electronic documents are
subject to this exception, any public-facing,
web- or mobile app-based system or platform
that a public entity uses to provide or make
available those documents, or to allow the
public to make accessibility requests, must
itself be accessible under §35.200 if it is not
covered by another exception.

The Department also reiterates that a pub-
lic entity might also need to make reason-
able modifications to ensure that a person
with a disability has equal access to its serv-
ices, programs, or activities.182 For example,
if a public medical provider has a policy
under which administrative support staff are
in charge of uploading PDF versions of X-ray
images into patients’ individualized ac-
counts after medical appointments, but the
provider knows that a particular patient is
blind, the provider may need to modify its
policy to ensure that a staffer with the nec-
essary expertise provides an accessible
version of the information the patient needs
from the X-ray.

Some commenters suggested that the De-
partment should require public entities to
adopt specific procedures when they are on
notice of an individual’s need for accessible
individualized, password-protected or other-
wise secured conventional electronic docu-
ments. For example, some commenters sug-
gested that public entities should be required
to establish a specific process through which
individuals with disabilities can ‘‘opt in” to
receiving accessible documents; to display
instructions for how to request accessible
versions of documents in specific, prominent
places on their websites; to make documents
accessible within a specified time frame
after being on notice of the need for accessi-

181 I,
182 See §35.130(0)(7).
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bility (suggested time frames ranged from 5
to 30 business days); or to remediate all doc-
uments that are based on a particular tem-
plate upon receiving a request for remedi-
ation of an individualized document based on
that template. Although the Department ap-
preciates the need to ensure that individuals
with disabilities can obtain easily accessible
versions of individualized, password-pro-
tected or otherwise secured conventional
electronic documents, the Department be-
lieves it is appropriate to provide flexibility
for a public entity in how it reaches that
particular goal on a case-by-case basis, so
long as the entity’s process satisfies the re-
quirements of title II.18 Moreover, because
the content and quantity of individualized,
password-protected documents or otherwise
secured may vary widely, from a one-page
utility bill to thousands of pages of medical
records, the Department does not believe it
is workable to prescribe a set number of days
under which a public entity must make these
documents accessible. The wide range of pos-
sible time frames that commenters sug-
gested, coupled with the comments the De-
partment received on the remediation time
frames that were associated with the pre-
viously proposed course content exceptions,
helps to illustrate the challenges associated
with selecting a specific number of days for
public entities to remediate content.

Some commenters suggested other revi-
sions to the exception. For example, some
commenters suggested that the Department
could limit the exception to existing individ-
ualized, password-protected or otherwise se-
cured conventional electronic documents,
while requiring newly created documents to
be automatically accessible. The Depart-
ment does not believe it is advisable to adopt
this revision. A central rationale of this ex-
ception—the fact that many individuals to
whom individualized documents pertain do
not need those documents in an accessible
format—remains regardless of whether the
documents at issue are existing or newly cre-
ated.

One commenter suggested the Department
could create an expiration date for the ex-
ception. The Department does not believe
this would be workable, because the chal-
lenges that public entities might face in
making all individualized, password-pro-
tected or otherwise secured conventional
electronic documents accessible across the
board would likely persist even after any ex-
piration date. One commenter suggested that
the exception should not apply to large pub-
lic entities, such as States. The Department
believes that the rationales underlying this
exception would apply to both large and
small public entities. The Department also

183 See  §§35.130(b)(1)(ii)
35.160(0)(2).

and (b)(7) and
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believes that the inconsistent application of
this exception could create unpredictability
for individuals with disabilities. Other com-
menters suggested additional revisions, such
as limiting the exception to documents that
are not based on templates; requiring public
entities to remove inaccessible documents
from systems of records once accessible
versions of those documents have been cre-
ated; and requiring public entities to use
HTML pages, which may be easier to make
accessible than conventional electronic doc-
uments, to deliver individualized informa-
tion in the future. The Department believes
it is more appropriate to give public entities
flexibility in how they provide or make
available individualized, password-protected
or otherwise secured documents to the pub-
lic, so long as those entities ensure that indi-
viduals with disabilities have timely access
to the information contained in those docu-
ments in an accessible format that protects
the privacy and independence of the indi-
vidual with a disability.

Some commenters asked the Department
for additional clarification about how the ex-
ception would operate in practice. One com-
menter asked for clarification about how
this exception would apply to public hos-
pitals and healthcare clinics, and whether
the exception would apply when a patient
uses a patient portal to schedule an appoint-
ment with their provider. The Department
wishes to clarify that this exception is not
intended to apply to all content or
functionality that a public entity offers that
is password-protected. Instead, this excep-
tion is intended to narrowly apply to individ-
ualized, password-protected or otherwise se-
cured conventional electronic documents,
which are limited to the following electronic
file formats: PDFs, word processor file for-
mats, presentation file formats, and spread-
sheet file formats. Content that is provided
in any other format is not subject to this ex-
ception. In addition, while individualized,
password-protected or otherwise secured con-
ventional electronic documents would be
subject to the exception, the platform on
which those documents are provided would
not be subject to the exception and would
need to conform to WCAG 2.1 Level AA. Ac-
cordingly, in the scenario raised by the com-
menter, the exception would not apply un-
less the public hospital or healthcare clinic
used an individualized, password-protected
or otherwise secured document in one of the
file types listed in this paragraph for sched-
uling appointments.

The Department also received some com-
ments that suggested that the Department
take actions outside the scope of subpart H
of this part to make it easier for certain peo-
ple with disabilities to access platforms that
provide individualized, password-protected
or otherwise secured documents. For exam-
ple, the Department received a comment

28 CFR Ch. | (7-1-24 Edition)

asking the Department to require public en-
tities to offer ‘‘lower tech’ platforms that
are generally simpler to navigate. While the
Department recognizes that these are impor-
tant issues, they are outside the scope of
subpart H, and they are therefore not ad-
dressed in detail in subpart H.

PREEXISTING SOCIAL MEDIA POSTS

Subpart H of this part includes an excep-
tion in §35.201(e) for preexisting social media
posts, which provides that the requirements
of §35.200 will not apply to a public entity’s
social media posts that were posted before
the date the public entity is required to com-
ply with subpart H. This means that public
entities will need to ensure that their social
media posts going forward are compliant
with the requirements in subpart H begin-
ning on the compliance date outlined in
§35.200(b), but not before that date. The De-
partment includes guidance on public enti-
ties’ use of social media platforms going for-
ward in the section entitled ‘“Public Enti-
ties’ Use of Social Media Platforms” in the
section-by-section analysis of §35.200.

The Department is including this excep-
tion in subpart H of this part because mak-
ing preexisting social media posts accessible
may be impossible or result in a significant
burden. Commenters told the Department
that many public entities have posted on so-
cial media platforms for several years, often
numbering thousands of posts, which may
not all be compliant with WCAG 2.1 Level
AA. The benefits of making all preexisting
social media posts accessible will likely be
limited as these posts are generally intended
to provide then-current updates on platforms
that are frequently refreshed with new infor-
mation. The Department believes public en-
tities’ limited resources are better spent en-
suring that current web content and content
in mobile apps are accessible, rather than re-
viewing all preexisting social media posts for
compliance or possibly deleting public enti-
ties’ previous posts if remediation is impos-
sible.

In the NPRM, the Department did not pro-
pose any regulatory text specific to the web
content and content in mobile apps that pub-
lic entities make available via social media
platforms. However, the Department asked
for the public’s feedback on adding an excep-
tion from coverage under subpart H of this
part for a public entity’s social media posts
if they were posted before the effective date
of subpart H.18¢ After reviewing public com-
ment on this proposed exception, the Depart-
ment has decided to include an exception in
subpart H, which will apply to preexisting
social media posts posted before the compli-
ance date of subpart H.

18188 FR 51962-51963.

828



Department of Justice

The Department emphasizes that even if
preexisting social media posts do not have to
conform to the technical standard, public en-
tities still need to ensure that their services,
programs, and activities offered using web
content and mobile apps are accessible to
people with disabilities on a case-by-case
basis in accordance with their existing obli-
gations under title II of the ADA. These obli-
gations include making reasonable modifica-
tions to avoid discrimination on the basis of
disability, ensuring that communications
with people with disabilities are as effective
as communications with people without dis-
abilities, and providing people with disabil-
ities an equal opportunity to participate in
or benefit from the entity’s services, pro-
grams, and activities.185

Most commenters supported an exception
for preexisting social media posts, including
commenters representing public entities and
disability advocates. Commenters shared
that making preexisting social media posts
accessible would require a massive alloca-
tion of resources, and that in many cases
these posts would be difficult or impossible
to remediate. Commenters shared that in
practice, public entities may need to delete
preexisting social media posts to comply
with subpart H of this part in the absence of
this exception, which could result in a loss of
historical information about public entities’
activities.

A few commenters shared alternative ap-
proaches to this exception. One commenter
suggested that highlighted or so-called
‘“‘pinned’’ posts (e.g., social media posts saved
at the top of a page) be required to be made
accessible regardless of the posting date.
Other commenters suggested that the excep-
tion should be limited so as not to cover
emergency information or information perti-
nent to accessing core functions, expressing
concern that these postings would continue
to be inaccessible between publication of the
final rule and the date that public entities
are required to be in compliance with sub-
part H of this part.

The Department agrees with the majority
of commenters who supported the exception
as described in the NPRM, for the reasons
shared previously. The Department under-
stands some commenters’ concerns with re-
spect to pinned posts as well as concerns
with inaccessible postings made after publi-
cation of the final rule but before the com-
pliance date. However, the Department be-
lieves that the approach provided in subpart
H of this part appropriately balances a vari-
ety of competing concerns. In particular, the
Department is concerned that it would be
difficult to define pinned posts given the var-
ied and evolving ways in which different so-

185 Sections 35.130(b)(1)(ii) and (b)(7) and
35.160.
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cial media platforms allow users to highlight
and organize content, such that it could re-
sult in confusion. Further, the Department
believes that the risk that preexisting
pinned posts will stay pinned indefinitely is
low, because public entities will likely still
want to regularly update their pinned con-
tent. Also, requiring these pinned posts to be
made accessible risks some of the remedi-
ation concerns raised earlier, as public enti-
ties may need to delete pinned posts where
remediation is infeasible. The Department
also has concerns with delineating what con-
tent should be considered ‘‘core’ or ‘‘emer-
gency’’ content.

For these reasons, the Department believes
the appropriate approach is to set forth, as it
does in §35.201(e), an exception from the re-
quirements of §35.200 for all social media
posts that were posted prior to the compli-
ance date for subpart H of this part. The De-
partment emphasizes, however, that after
the compliance date, public entities must en-
sure all of their social media posts moving
forward comply with subpart H.

In the NPRM, the Department asked for
the public’s feedback on whether public enti-
ties’ preexisting videos posted to social
media platforms should be covered by an ex-
ception due to these same concerns or
whether these platforms should otherwise be
treated differently. After reviewing public
comments with respect to social media, the
Department does not believe it is prudent to
single out any individual social media plat-
form or subset of content on those platforms
for unique treatment under subpart H of this
part, as that could lead to confusion and be
difficult to implement, especially as social
media platforms continually evolve. The De-
partment thus maintains that social media
posts must be made accessible under §35.200
if they are posted after the compliance date
of subpart H. The Department recognizes
that due to the continually evolving nature
of social media platforms, there may be
questions about which content is covered by
the exception to subpart H. While the De-
partment is choosing not to single out plat-
forms or subsets of platforms in subpart H
for unique treatment, the Department en-
courages public entities to err on the side of
ensuring accessibility where there are doubts
about coverage, to maximize access for peo-
ple with disabilities.

Commenters also suggested other ways to
address social media, such as providing that
public entities must create a timeline to in-
corporate accessibility features into their
social media or providing that public enti-
ties can use separate accessible pages with
all of their social media posts. The Depart-
ment believes the balance struck with this
exception in subpart H of this part is appro-
priate and gives public entities sufficient
time to prepare to make all of their new so-
cial media posts accessible in accordance
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with subpart H after the compliance date,
consistent with the other content covered by
subpart H. One commenter also requested
clarification on when social media posts with
links to third-party content would be cov-
ered by subpart H. The Department notes
that social media posts posted after the com-
pliance date are treated consistent with all
other web content and content in mobile
apps, and the relevant exceptions may apply
depending on the content at issue.

SECTION 35.202—CONFORMING ALTERNATE
VERSIONS

Section 35.202 sets forth the approach to
‘“‘conforming alternate versions.”” Under
WCAG, a ‘‘conforming alternate version” is a
separate web page that, among other things,
is accessible, up to date, contains the same
information and functionality as the inac-
cessible web page, and can be reached via a
conforming page or an accessibility-sup-
ported mechanism.86 Conforming alternate
versions are allowable under WCAG. For rea-
sons explained in the following paragraphs,
the Department believes it is important to
put guardrails on when public entities may
use conforming alternate versions under sub-
part H of this part. Section 35.202, therefore,
specifies that the use of conforming alter-
nate versions is permitted only in limited,
defined circumstances, which represents a
slight departure from WCAG 2.1. Section
35.202(a) states that a public entity may use
conforming alternate versions of web con-
tent to comply with §35.200 only where it is
not possible to make web content directly
accessible due to technical or legal limita-
tions.

Generally, to conform to WCAG 2.1, a web
page must be directly accessible in that it
satisfies the success criteria for one of the
defined levels of conformance—in the case of
subpart H of this part, Level AA.187 However,
as noted in the preceding paragraph, WCAG
2.1 also allows for the creation of a ‘‘con-
forming alternate version.”” The purpose of a
‘“‘conforming alternate version’ is to provide
individuals with relevant disabilities access
to the information and functionality pro-
vided to individuals without relevant disabil-
ities, albeit via a separate vehicle. The De-
partment believes that having direct access

186 See W3C, Web Content Accessibility Guide-
lines (WCAG) 2.1: Recommendation, Conforming
Alternate Version (June 5, 2018), htips:/
www.w3.0rg/TR/2018/REC-WCAG21-20180605/
#dfn-conforming-alternate-version [https://
pverma.cc/GWT6-AMAN]. WCAG 2.1 provides
three options for how a conforming alternate
version can be reached—the Department does
not modify those options with respect to
conforming alternative versions under sub-
part H of this part.

187 See id.
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to accessible web content provides the best
user experience for many individuals with
disabilities, and it may be difficult to reli-
ably maintain conforming alternate
versions, which must be kept up to date. W3C
explains that providing a conforming alter-
nate version is intended to be a ‘‘fallback op-
tion for conformance to WCAG and the pre-
ferred method of conformance is to make all
content directly accessible.””188 However,
WCAG 2.1 does not explicitly limit the cir-
cumstances under which an entity may
choose to create a conforming alternate
version of a web page instead of making the
web page directly accessible.

The Department is concerned that WCAG
2.1 can be interpreted to permit the develop-
ment of two separate versions of a public en-
tity’s web content—one for individuals with
relevant disabilities and another for individ-
uals without relevant disabilities—even
when doing so is unnecessary and when users
with disabilities would have a better experi-
ence using the main web content that is ac-
cessible. Such an approach would result in
segregated access for individuals with dis-
abilities and be inconsistent with how the
ADA’s core principles of inclusion and inte-
gration have historically been interpreted.18®
The Department is also concerned that the
frequent or unbounded creation of separate
web content for individuals with disabilities
may, in practice, result in unequal access to
information and functionality. For example,
and as discussed later in this section, the De-
partment is concerned that an inaccessible
conforming alternate version may provide
information that is outdated or conflicting
due to the maintenance burden of keeping
the information updated and consistent with
the main web content. As another example,
use of a conforming alternate version may
provide a fragmented, separate, or less inter-
active experience for people with disabilities
because public entities may assume that
interactive features are not financially
worthwhile or otherwise necessary to incor-
porate in conforming alternate versions. Ul-
timately, as discussed later in this section,
the Department believes there are particular

188 See  'W3C, Understanding Conformance,
hitps://www. w3.0rg/WAI/WCAG21/Under-
standing/conformance  [https:/perma.cc/QSG6-
QCBL] (June 20, 2023).

189 See §35.130(b)(1)(iv) (stating that public
entities generally may not provide different
or separate aids, benefits, or services to indi-
viduals with disabilities than is provided to
others unless such action is necessary);
§35.130(d) (requiring that public entities ad-
minister services, programs, and activities
in the most integrated setting appropriate);
cf. 42 U.S.C. 12101(a)(2) (finding that society
has tended to isolate and segregate individ-
uals with disabilities).
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risks associated with permitting the cre-
ation of conforming alternate versions where
not necessitated by the presence of technical
or legal limitations.

Due to the concerns about user experience,
segregation of users with disabilities, un-
equal access to information, and mainte-
nance burdens mentioned in the preceding
paragraph, the Department is adopting a
slightly different approach to conforming al-
ternate versions than that provided under
WCAG 2.1. Instead of permitting entities to
adopt conforming alternate versions when-
ever they believe it is appropriate, §35.202(a)
states that a public entity may use con-
forming alternate versions of web content to
comply with §35.200 only where it is not pos-
sible to make web content directly acces-
sible due to technical limitations (e.g., tech-
nology is not yet capable of being made ac-
cessible) or legal limitations (e.g., web con-
tent that cannot be changed due to legal rea-
sons). The Department believes conforming
alternate versions should be used rarely—
when it is truly not possible to make the
content accessible for reasons beyond the
public entity’s control. However, §35.202 does
not prohibit public entities from providing
alternate versions of web pages in addition
to their WCAG 2.1 Level AA compliant main
web page to possibly provide users with cer-
tain types of disabilities a better experience.

The Department slightly revised the text
that was proposed in the NPRM for this pro-
vision.1%0 To ensure consistency with other
provisions of subpart H of this part, the pre-
viously proposed text for §35.202 was revised
to refer to ‘‘web content” instead of
“‘websites and web content.” W3C’s discus-
sion of conforming alternate versions gen-
erally refers to ‘“web pages’” and ‘‘con-
tent.”” 191 Other provisions of subpart H also
refer to ‘““web content.” Introducing the con-
cept of ‘“‘websites’ in this section when the
term is not used elsewhere in subpart H
could cause unnecessary confusion, so the
Department revised this language for con-
sistency. This change is non-substantive, as
‘“‘web content’’ encompasses ‘‘websites.”

In the NPRM, the Department requested
comments on its approach to conforming al-
ternate versions. In response, the Depart-
ment received comments from a variety of
commenters. Several commenters supported
the Department’s proposed approach of per-
mitting the use of conforming alternative
versions only when there are technical or
legal limitations. Commenters believed these

19088 FR 52020.

191 See W3C, Web Content Accessibility Guide-
lines (WCAG) 2.1: Recommendation, Conforming
Alternate Version (June 5, 2018), htips:/
www.w3.0rg/TR/2018/REC-WCAG21-20180605/
#dfn-conforming-alternate-version [https://
perma.cc/GWT6-AMANT].
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limitations would prevent public entities
from using conforming alternate versions
frequently and for reasons that do not seem
appropriate, such as creating a conforming
alternate version for a web page that is less
accessible because of the public entity’s aes-
thetic preferences.

Some commenters suggested that the De-
partment should permit conforming alter-
nate versions under a broader range of cir-
cumstances. For example, some commenters
indicated that a conforming alternate
version could provide an equal or superior
version of web content for people with dis-
abilities. Other commenters noted that some
private companies can provide manual alter-
nate versions that look the same as the
original web page but that have invisible
coding and are accessible. One commenter
stated that the transition from a public enti-
ty’s original website to an accessible version
can be made seamless. Another commenter
noted that WCAG 2.1 permits entities to
adopt conforming alternate versions under
broader circumstances and argued that the
Department should adopt this approach rath-
er than permitting conforming alternate
versions only where there are technical or
legal limitations. One commenter argued
that it could be challenging for public enti-
ties that already offer conforming alternate
versions more broadly to adjust their ap-
proach to comply with subpart H of this
part. Some commenters gave examples of
scenarios in which they found it helpful or
necessary to provide conforming alternate
versions.

A few commenters expressed serious con-
cerns about the use of conforming alternate
versions. These commenters stated that con-
forming alternate versions often result in
two separate and unequal websites. Com-
menters indicated that some entities’ con-
forming alternate versions neither conform
to WCAG standards nor contain the same
functionality and content and therefore pro-
vide fragmented, separate experiences that
are less useful for people with disabilities.
Other commenters shared that these alter-
nate versions are designed in a way that as-
sumes users are people who are blind and
thus do not want visual presentation, when
other people with disabilities rely on visual
presentations to access the web content.
Further, one group shared that many people
with disabilities may be skeptical of con-
forming alternative versions because histori-
cally they have not been updated, have been
unequal in quality, or have separated users
by disability. Another commenter argued
that unlimited use of conforming alternate
versions could lead to errors and conflicting
information because there are two versions
of the same content. One commenter sug-
gested prohibiting conforming alternate
versions when interaction is a part of the on-
line user experience. Another commenter
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suggested permitting conforming alternate
versions only when a legal limitation makes
it impossible to make web content directly
accessible, but not when a technical limita-
tion makes it impossible to do so.

Having reviewed public comments and con-
sidered this issue carefully, the Department
believes subpart H of this part strikes the
right balance to permit conforming alter-
nate versions, but only where it is not pos-
sible to make web content directly acces-
sible due to technical or legal limitations.
The Department believes that this approach
ensures that generally, people with disabil-
ities will have direct access to the same web
content that is accessed by people without
disabilities, but it also preserves flexibility
for public entities in situations where, due to
a technical or legal limitation, it is impos-
sible to make web content directly acces-
sible. The Department also believes that this
approach will help avoid the concerns noted
in the preceding paragraphs with respect to
segregation of people with disabilities by de-
fining only specific scenarios when the use of
conforming alternate versions is appro-
priate.

Some commenters emphasized the impor-
tance of ensuring that under the limited cir-
cumstances in which conforming alternate
versions are permissible, those versions pro-
vide a truly equal experience. Commenters
also expressed concern that it might be hard
for people with disabilities to find links to
conforming alternate versions. The Depart-
ment notes that under WCAG 2.1, a con-
forming alternate version is defined, in part,
as a version that ‘‘conforms at the des-
ignated level”’; ‘“‘provides all of the same in-
formation and functionality in the same
human language’’; and ‘‘is as up to date as
the non-conforming content.”’192 Accord-
ingly, even where it is permissible for a pub-
lic entity to offer a conforming alternate
version under subpart H of this part, the pub-
lic entity must still ensure that the con-
forming alternate version provides equal in-
formation and functionality and is up to
date. WCAG 2.1 also requires that ‘‘the con-
forming version can be reached from the
non-conforming page via an accessibility-
supported mechanism,” or ‘‘the non-con-
forming version can only be reached from
the conforming version,” or ‘‘the non-con-
forming version can only be reached from a
conforming page that also provides a mecha-
nism to reach the conforming version.’’ 193
The Department believes these requirements
will help to ensure that where a conforming
alternate version is permissible, people with
disabilities will be able to locate that page.

Some commenters recommended that the
Department provide additional guidance and

192 See id.
193 I

28 CFR Ch. | (7-1-24 Edition)

examples of when conforming alternate
versions would be permissible, or asked the
Department to clarify whether conforming
alternate versions would be permissible
under particular circumstances. The deter-
mination of when conforming alternate
versions are needed or permitted varies de-
pending on the facts. For example, a con-
forming alternate version would not be per-
missible just because a town’s web developer
lacked the knowledge or training needed to
make content accessible; that would not be a
technical limitation within the meaning of
§35.202. By contrast, the town could use a
conforming alternate version if its web con-
tent included a new type of technology that
it is not yet possible to make accessible,
such as a specific kind of immersive virtual
reality environment. Similarly, a town
would not be permitted to claim a legal limi-
tation because its general counsel failed to
approve contracts for a web developer with
accessibility experience. Instead, a legal lim-
itation would apply when the inaccessible
content itself could not be modified for legal
reasons specific to that content. The Depart-
ment believes this approach is appropriate
because it ensures that, whenever possible,
people with disabilities have access to the
same web content that is available to people
without disabilities.

One commenter stated that school dis-
tricts and public postsecondary institutions
currently provide accessible alternative con-
tent to students with disabilities that is
equivalent to the content provided to stu-
dents without disabilities and that is respon-
sive to the individual student’s needs. The
commenter argued that public educational
institutions should continue to be able to
provide these alternative resources to stu-
dents with disabilities. The Department reit-
erates that although public educational in-
stitutions, like all other public entities, will
only be able to provide conforming alternate
versions in lieu of directly accessible
versions of web content under the cir-
cumstances specified in §35.202, nothing pre-
vents a public educational institution from
providing a conforming alternate version in
addition to the accessible main version of its
web content.

Other commenters requested that the De-
partment impose deadlines or time restric-
tions on how long a public entity can use a
conforming alternate version. However, the
Department believes that doing so would
conflict with the rationale for permitting
conforming alternate versions. Where the
technical limitations and legal limitations
are truly outside the public entity’s control,
the Department believes it would be unrea-
sonable to require the public entity to sur-
mount those limitations after a certain pe-
riod of time, even if they are still in place.
However, once a technical or legal limitation
no longer exists, a public entity must ensure
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their web content is directly accessible in
accordance with subpart H of this part.

A few commenters also sought clarifica-
tion on, or broader language to account for,
the interaction between the allowance of
conforming alternate versions under §35.202
and the general limitations provided in
§35.204. These two provisions are applicable
in separate circumstances. If there is a tech-
nical or legal limitation that prevents an en-
tity from complying with §35.200 for certain
content, §35.202 is applicable. The entity can
create a conforming alternate version for
that content and, under §35.202, that entity
will be in compliance with subpart H of this
part. Separately, if a fundamental alteration
or undue financial and administrative bur-
dens prevent a public entity from complying
with §35.200 for certain content, §35.204 is ap-
plicable. As set forth in §35.204, the public
entity must still take any other action that
would not result in such an alteration or
such burdens but would nevertheless ensure
that individuals with disabilities receive the
benefits or services provided by the public
entity to the maximum extent possible. A
public entity’s legitimate claim of funda-
mental alteration or undue burdens does not
constitute a legal limitation under §35.202
for which a conforming alternate version
automatically suffices to comply with sub-
part H. Rather, the public entity must en-
sure access ‘‘to the maximum extent pos-
sible”” wunder the specific facts and cir-
cumstances of the situation. Under the spe-
cific facts a public entity is facing, the pub-
lic entity’s best option to ensure maximum
access may be an alternate version of its
content, but the public entity also may be
required to do something more or something
different. Because the language of §35.204 al-
ready allows for alternate versions if appro-
priate for the facts of public entity’s funda-
mental alteration or undue burdens, the De-
partment does not see a need to expand the
language of §35.202 to address commenters’
concerns.

The Department also wishes to clarify the
relationship between §§35.202 and 35.205,
which are analyzed independently of each
other. Section 35.202 provides that a public
entity may use conforming alternate
versions of web content, as defined by WCAG
2.1, to comply with §35.200 only where it is
not possible to make web content directly
accessible due to technical or legal limita-
tions. Accordingly, if a public entity does
not make its web content directly accessible
and instead provides a conforming alternate
version when not required by technical or
legal limitations, the public entity may not
use that conforming alternate version to
comply with its obligations under subpart H
of this part, either by relying on §35.202 or by
invoking §35.205.
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SECTION 35.203 EQUIVALENT FACILITATION

Section 35.203 provides that nothing pre-
vents a public entity from using designs,
methods, or techniques as alternatives to
those prescribed in the regulation, provided
that such alternatives result in substantially
equivalent or greater accessibility and
usability. The 1991 and 2010 ADA Standards
for Accessible Design both contain an equiv-
alent facilitation provision.19¢ The reason for
allowing for equivalent facilitation in sub-
part H of this part is to encourage flexibility
and innovation by public entities while still
ensuring equal or greater access to web con-
tent and mobile apps. Especially in light of
the rapid pace at which technology changes,
this provision is intended to clarify that pub-
lic entities can use methods or techniques
that provide equal or greater accessibility
than subpart H would require. For example,
if a public entity wanted to conform its web
content or mobile app to a future web con-
tent and mobile app accessibility standard
that expands accessibility requirements be-
yond WCAG 2.1 Level AA, this provision
makes clear that the public entity would be
in compliance with subpart H. Public enti-
ties could also choose to comply with sub-
part H by conforming their web content to
WCAG 2.2 Level AA19 because WCAG 2.2
Level AA provides substantially equivalent
or greater accessibility and usability to
WCAG 2.1 Level AA; in particular, WCAG 2.2
Level AA includes additional success criteria
not found in WCAG 2.1 Level AA and every
success criterion in WCAG 2.1 Level AA, with
the exception of one success criterion that is
obsolete.19 Similarly, a public entity could
comply with subpart H by conforming its
web content and mobile apps to WCAG 2.1
Level AAA,197 which is the same version of
WCAG and includes all the WCAG 2.1 Level
AA requirements, but includes additional re-
quirements not found in WCAG 2.1 Level AA
for even greater accessibility. For example,

194 See 28 CFR part 36, appendix D, at 1000
(2022) (1991 ADA Standards); 36 CFR part 1191,
appendix B, at 329 (2022) (2010 ADA Stand-
ards).

195 W3C, WCAG 2 Overview, hitps:/
www.w3.org/WAI/standards-guidelines/wcag/
[https://perma.cc/RQS2-P7JC] (Oct. 5, 2023).

198 W3C, What’s New in WCAG 2.2 Draft,
hitps://www.w3.org/WAI/standards-guidelines/
wceag/new-in-22/ [hitps://perma.cc/GDM3-A6SE]
(Oct. 5, 2023).

197W3C, Web Content Accessibility Guidelines
(WCAG) 2.1, §5.2 Conformance Requirements
(June 5, 2018), https:/www.w3.org/TR/2018/REC-
WCAG21-20180605/#conformance-reqs [https://
perma.cc/XV2E-ESM8].
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WCAG 2.1 Level AAA includes Success Cri-
terion 2.4.10198 for section headings used to
organize content and Success Criterion
3.1.4199 that includes a mechanism for identi-
fying the expanded form or meaning of ab-
breviations, among others. The Department
believes that this provision offers needed
flexibility for entities to provide usability
and accessibility that meet or exceed what
subpart H of this part would require as tech-
nology continues to develop. The responsi-
bility for demonstrating equivalent facilita-
tion rests with the public entity. Subpart H
adopts the approach as proposed in the
NPRM,200 but the Department edited the reg-
ulatory text to fix a grammatical error by
adding a comma in the original sentence in
the provision.

The Department received a comment argu-
ing that providing phone support in lieu of a
WCAG 2.1-compliant website should con-
stitute equivalent facilitation. As discussed
in the section entitled ‘‘History of the De-
partment’s Title II Web-Related Interpreta-
tion and Guidance,”” the Department no
longer believes telephone lines can realisti-
cally provide equal access to people with dis-
abilities. Websites—and often mobile apps—
allow members of the public to get informa-
tion or request a service within just a few
minutes, and often to do so independently.
Getting the same information or requesting
the same service using a staffed telephone
line takes more steps and may result in wait
times or difficulty getting the information.

For example, State and local government
entities’ web content and mobile apps may
allow members of the public to quickly re-
view large quantities of information, like in-
formation about how to register for govern-
ment services, information on pending gov-
ernment ordinances, or instructions about
how to apply for a government benefit. Mem-
bers of the public can then use government
web content or mobile apps to promptly act
on that information by, for example, reg-
istering for programs or activities, submit-
ting comments on pending government ordi-
nances, or filling out an application for a
government benefit. A member of the public

198 See W3C, Web Content Accessibility Guide-
lines (WCAG) 2.1, Success Criterion 2.4.10 Sec-
tion  Headings (June 5, 2018), https:/
www.w3.0rg/TR/2018/REC-WCAG21-20180605/
#eonformance-reqs:~:text=Success %20
Criterion%202.4.10,Criterion %204.1.2
perma.cc/9BNS-8LWK].

199 See W3C, Web Content Accessibility Guide-
lines (WCAG) 2.1, Success Criterion 3.1.4 Abbre-
viations (June 5, 2018), https:/www.w3.org/TR/
2018/REC-WCAG21-20180605/#conformance-reqs
~:text=Success % 20Criterion %20
3.1.4,abbreviations %20is % 20available
perma.cc/ZK6C-9RHD].

20088 FR 52020.
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could not realistically accomplish these
tasks efficiently over the phone.
Additionally, a person with a disability
who cannot use an inaccessible online tax
form might have to call to request assistance
with filling out either online or mailed
forms, which could involve significant delay,
added costs, and could require providing pri-
vate information such as banking details or
Social Security numbers over the phone
without the benefit of certain security fea-
tures available for online transactions. A
staffed telephone line also may not be acces-
sible to someone who is deafblind, or who
may have combinations of other disabilities,
such as a coordination issue impacting typ-
ing, and an audio processing disability im-
pacting comprehension over the phone. How-
ever, such individuals may be able to use web
content and mobile apps that are accessible.
Finally, calling a staffed telephone line
lacks the privacy of looking up information
on a public entity’s web content or mobile
app. A caller needing public safety resources,
for example, might be unable to access a pri-
vate location to ask for help on the phone,
whereas accessible web content or mobile
apps would allow users to privately locate
resources. For these reasons, the Depart-
ment does not now believe that a staffed
telephone line—even if it is offered 24/7—pro-
vides equal opportunity in the way that ac-
cessible web content or mobile apps would.

SECTION 35.204 DUTIES

Section 35.204 sets forth the general limita-
tions on the obligations under subpart H of
this part. Section 35.204 provides that in
meeting the accessibility requirements set
out in subpart H, a public entity is not re-
quired to take any action that would result
in a fundamental alteration in the nature of
a service, program, or activity, or in undue
financial and administrative burdens. These
limitations on a public entity’s duty to com-
ply with the regulatory provisions mirror
the fundamental alteration and undue bur-
dens compliance limitations currently pro-
vided in the title II regulation in
§§35.150(a)(3) (existing facilities) and 35.164
(effective communication), and the funda-
mental alteration compliance limitation
currently provided in the title II regulation
in §35.130(b)(7) (reasonable modifications in
policies, practices, or procedures). These lim-
itations are thus familiar to public entities.

The word ‘‘full” was removed in §35.204 so
that the text reads ‘‘compliance’ rather
than ‘‘full compliance.” The Department
made this change because §35.200(b)(1) and (2)
clarifies that compliance with subpart H of
this part includes complying with the suc-
cess criteria and conformance requirements
under Level A and Level AA specified in
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WCAG 2.1. This minor revision does not af-
fect the meaning of §35.204, but rather re-
moves an extraneous word to avoid redun-
dancy and confusion.

In determining whether an action would
result in undue financial and administrative
burdens, all of a public entity’s resources
available for use in the funding and oper-
ation of the service, program, or activity
should be considered. The burden of proving
that compliance with the requirements of
§35.200 would fundamentally alter the nature
of a service, program, or activity, or would
result in undue financial and administrative
burdens, rests with the public entity. As the
Department has consistently maintained
since promulgation of the title II regulation
in 1991, the decision that compliance would
result in a fundamental alteration or impose
undue burdens must be made by the head of
the public entity or their designee, and must
be memorialized with a written statement of
the reasons for reaching that conclusion.20t
The Department has recognized the dif-
ficulty public entities have in identifying
the official responsible for this determina-
tion, given the variety of organizational
structures within public entities and their
components.292 The Department has made
clear that the determination must be made
by a high level official, no lower than a De-
partment head, having budgetary authority
and responsibility for making spending deci-
sions.203

The Department believes, in general, it
would not constitute a fundamental alter-
ation of a public entity’s services, programs,
or activities to modify web content or mo-
bile apps to make them accessible within the
meaning of subpart H of this part. However,
this is a fact-specific inquiry, and the De-
partment provides some examples later in
this section of when a public entity may be
able to claim a fundamental alteration.
Moreover, like the fundamental alteration or
undue burdens limitations in the title II reg-
ulation referenced in the preceding para-
graphs, §35.204 does not relieve a public enti-
ty of all obligations to individuals with dis-
abilities. Although a public entity under this
part is not required to take actions that
would result in a fundamental alteration in
the nature of a service, program, or activity
or in undue financial and administrative bur-
dens, it nevertheless must comply with the
requirements of subpart H of this part to the
extent that compliance does not result in a
fundamental alteration or undue financial
and administrative burdens. For instance, a
public entity might determine that com-
plying with all of the success criteria under
WCAG 2.1 Level AA would result in a funda-

201 Section 35.150(a)(3) and 35.164.
20228 CFR part 35, appendix B, at 708 (2022).
203 .
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mental alteration or undue financial and ad-
ministrative burdens. However, the public
entity must then determine whether it can
take any other action that would not result
in such an alteration or such burdens, but
would nevertheless ensure that individuals
with disabilities receive the benefits or serv-
ices provided by the public entity to the
maximum extent possible. To the extent
that the public entity can, it must do so.
This may include the public entity’s bring-
ing its web content into conformance to
some of the WCAG 2.1 Level A or Level AA
success criteria.

It is the Department’s view that most enti-
ties that choose to assert a claim that com-
plying with all of the requirements under
WCAG 2.1 Level AA would result in undue fi-
nancial and administrative burdens will be
able to attain at least partial compliance in
many circumstances. The Department be-
lieves that there are many steps a public en-
tity can take to conform to WCAG 2.1 Level
AA that should not result in undue financial
and administrative burdens, depending on
the particular circumstances.

Complying with the web and mobile app
accessibility requirements set forth in sub-
part H means that a public entity is not re-
quired by title II of the ADA to make any
further modifications to the web content or
content in mobile apps that it makes avail-
able to the public. However, it is important
to note that compliance with subpart H of
this part will not relieve title II entities of
their distinct employment-related obliga-
tions under title I of the ADA. The Depart-
ment realizes that the regulations in subpart
H are not going to meet the needs of and pro-
vide access to every individual with a dis-
ability, but believes that setting a consistent
and enforceable web accessibility standard
that meets the needs of a majority of indi-
viduals with disabilities will provide greater
predictability for public entities, as well as
added assurance of accessibility for individ-
uals with disabilities. This approach is con-
sistent with the approach the Department
has taken in the context of physical accessi-
bility under title II. In that context, a public
entity is not required to exceed the applica-
ble design requirements of the ADA Stand-
ards even if certain wheelchairs or other
power-driven mobility devices require a
greater degree of accessibility than the ADA
Standards provide.2%¢ The entity may still be
required, however, to make other modifica-
tions to how it provides a program, service,
or activity, where necessary to provide ac-
cess for a specific individual. For example,
where an individual with a disability cannot
physically access a program provided in a

204 See 28 CFR part 35, appendix A, at 626

(2022).
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building that complies with the ADA Stand-
ards, the public entity does not need to make
physical alterations to the building but may
need to take other steps to ensure that the
individual has an equal opportunity to par-
ticipate in and benefit from that program.

Similarly, just because an entity is in com-
pliance with the web content or mobile app
accessibility standard in subpart H of this
part does not mean it has met all of its obli-
gations under the ADA or other applicable
laws—it means only that it is not required to
make further changes to the web content or
content in mobile apps that it makes avail-
able. If an individual with a disability, on
the basis of disability, cannot access or does
not have equal access to a service, program,
or activity through a public entity’s web
content or mobile app that conforms to
WCAG 2.1 Level AA, the public entity is still
obligated under §35.200(a) to provide the indi-
vidual an alternative method of access to
that service, program, or activity unless the
public entity can demonstrate that alter-
native methods of access would result in a
fundamental alteration in the nature of a
service, program, or activity or in undue fi-
nancial and administrative burdens.205 The
entity also must still satisfy its general obli-
gations to provide effective communication,
reasonable modifications, and an equal op-
portunity to participate in or benefit from
the entity’s services, programs, or activi-
ties.206

The public entity must determine on a
case-by-case basis how best to meet the
needs of those individuals who cannot access
a service, program, or activity that the pub-
lic entity provides through web content or
mobile apps that comply with all of the re-
quirements under WCAG 2.1 Level AA. A
public entity should refer to §35.130(b)(1)(ii)
to determine its obligations to provide indi-
viduals with disabilities an equal oppor-
tunity to participate in and enjoy the bene-
fits of the public entity’s services, programs,
or activities. A public entity should refer to
§35.160 (effective communication) to deter-
mine its obligations to provide individuals
with disabilities with the appropriate auxil-
iary aids and services necessary to afford
them an equal opportunity to participate in,
and enjoy the benefits of, the public entity’s
services, programs, or activities. A public en-
tity should refer to §35.130(b)(7) (reasonable
modifications) to determine its obligations
to provide reasonable modifications in poli-
cies, practices, or procedures to avoid dis-
crimination on the basis of disability. It is
helpful to provide individuals with disabil-
ities with information about how to obtain
the modifications or auxiliary aids and serv-

205 See, e.g., §§35.130(b)(1)(ii) and (b)(7) and
35.160.
206 See id.

28 CFR Ch. | (7-1-24 Edition)

ices they may need. For example, while not
required in subpart H of this part, a public
entity is encouraged to provide an email ad-
dress, accessible link, accessible web page, or
other accessible means of contacting the
public entity to provide information about
issues individuals with disabilities may en-
counter accessing web content or mobile
apps or to request assistance.20?7 Providing
this information will help public entities en-
sure that they are satisfying their obliga-
tions to provide equal access, effective com-
munication, and reasonable modifications.

The Department also clarifies that a public
entity’s requirement to comply with existing
ADA obligations remains true for content
that fits under one of the exceptions under
§35.201. For example, in the appropriate cir-
cumstances, an entity may be obligated to
add captions to a video that falls within the
archived content exception and provide the
captioned video file to the individual with a
disability who needs access to the video, or
edit an individualized password-protected
PDF to be usable with a screen reader and
provide it via a secure method to the indi-
vidual with a disability. Of course, an entity
may also choose to further modify the web
content or content in mobile apps it makes
available to make that content more acces-
sible or usable than subpart H of this part re-
quires. In the context of the preceding exam-
ples, for instance, the Department believes it
will often be most economical and logical for
an entity to post the captioned video, once
modified, as part of web content made avail-
able to the public, or to modify the individ-
ualized PDF template so that it is used for
all members of the public going forward.

The Department received comments indi-
cating that the fundamental alteration or
undue burdens limitations as discussed in
the “Duties” section of the NPRM 208 are ap-
propriate and align with the framework of
the ADA. The Department also received com-
ments expressing concern that there are no
objective standards to help public entities
understand when the fundamental alteration
and undue burdens limitations will apply.
Accordingly, some commenters asked the
Department to make clearer when public en-
tities can and cannot raise these limitations.
Some of these commenters said that the lack
of clarity about these limitations could re-
sult in higher litigation costs or frivolous
lawsuits. The Department acknowledges
these concerns and notes that fundamental

207 See W3C, Developing an Accessibility State-

ment,  https://www.w3.org/WAI/planning/state-
ments/ [hitps:/perma.cc/86WU-JTJ6] (Mar. 11,
2021).

20888 FR 51978-51980.
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alteration and undue burdens are long-
standing limitations under the ADA,209 and
therefore the public should already be famil-
iar with these limitations in other contexts.
The Department has provided guidance that
addresses the fundamental alteration and
undue burdens limitations and will consider
providing additional guidance in the fu-
ture.210

The Department received some comments
suggesting that the Department should state
whether certain examples amount to a fun-
damental alteration or undue burdens or
amend the regulation to address the exam-
ples. For example, one commenter indicated
that some digital content cannot be made
accessible and therefore technical infeasi-
bility should be considered an undue burden.
Another commenter asserted that it may be
an undue burden to require large documents
that are 300 pages or more to be accessible
under the final regulations; therefore, the
final regulations should include a rebuttable
presumption that public entities do not have
to make these larger documents accessible.
In addition, one commenter said they believe
that testing the accessibility of web content
and mobile apps imposes an undue burden.
However, another commenter opined that
improving web code is unlikely to pose a fun-
damental alteration in most cases.

Whether the undue burdens limitation ap-
plies is a fact-specific assessment that in-
volves considering a variety of factors. For
example, some small towns have minimal op-
erating budgets measured in the thousands
or tens of thousands of dollars. If such a
town had an archive section of its website
with a large volume of material gathered by
the town’s historical society (such as old
photographs and handwritten journal entries
from town elders), the town would have an
obligation under the existing title II regula-
tion to ensure that its services, programs,
and activities offered using web content and
mobile apps are accessible to individuals
with disabilities. However, it might be an
undue burden for the town to make all those
materials fully accessible in a short period of
time in response to a request by an indi-
vidual with a disability.211 Whether the
undue burdens limitation applies, however,
would depend, among other things, on how
large the town’s operating budget is and how

209 See  §§35.130(b)(7)(1), 35.150(a)(3), and
35.164. These regulatory provisions were also
in the Department’s 1991 regulations at 28
CFR 35.130(b)(7), 35.150(a)(3), and 35.164, re-
spectively.

210 See, e.g., U.S. Dep’t of Just., ADA Up-
date: A Primer for State and Local Govern-
ments, hittps://www.ada.gov/resources/title-ii-
primey/ [hitps:/perma.cc/ZV66-EFWU] (Feb. 28,
2020).

211 See §§35.130(b)(1)(ii) and (b)(7) and 35.160.
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much it would cost to make the materials in
question accessible. Whether the limitation
applies will also vary over time. Increases in
town budget, or changes in technology that
reduce the cost of making the historical ma-
terials accessible, may make the limitation
inapplicable. Lastly, even where it would im-
pose an undue burden on the town to make
its historical materials accessible within a
certain time frame, the town would still
need to take any other action that would not
result in such a burden but would neverthe-
less ensure that individuals with disabilities
receive the benefits or services provided by
the town to the maximum extent possible.

Application of the fundamental alteration
limitation is similarly fact specific. For ex-
ample, a county library might hold an art
contest in which elementary school students
submit alternative covers for their favorite
books and library goers view and vote on the
submissions on the library website. It would
likely be a fundamental alteration to require
the library to modify each piece of artwork
so that any text drawn on the alternative
covers, such as the title of the book or the
author’s name, satisfies the color contrast
requirements in the technical standard. Even
s0, the library would still be required to take
any other action that would not result in
such an alteration but would nevertheless
ensure that individuals with disabilities
could participate in the contest to the max-
imum extent possible.

Because each assessment of whether the
fundamental alteration or undue burdens
limitations applies will vary depending on
the entity, the time of the assessment, and
various other facts and circumstances, the
Department declines to adopt any rebuttable
presumptions about when the fundamental
alteration or undue burdens limitations
would apply.

One commenter proposed that the final
regulations should specify factors that
should be considered with respect to the
undue burdens limitation, such as the num-
ber of website requirements that public enti-
ties must comply with and the budget, staff,
and other resources needed to achieve com-
pliance with these requirements. The De-
partment declines to make changes to the
regulatory text because the Department does
not believe listing specific factors would be
appropriate, particularly given that these
limitations apply in other contexts in title
II. Also, as noted earlier, the Department be-
lieves that generally, it would not constitute
a fundamental alteration of a public entity’s
services, programs, or activities to modify
web content or mobile apps to make them
accessible in compliance with subpart H of
this part.

The Department received a comment sug-
gesting that the regulatory text should re-
quire a public entity claiming the undue bur-
dens limitation to identify the inaccessible
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content at issue, set a reliable point of con-
tact for people with disabilities seeking to
access the inaccessible content, and develop
a plan and timeline for remediating the inac-
cessible content. The Department declines to
take this suggested approach because it
would be a departure from how the limita-
tion generally applies in other contexts cov-
ered by title II of the ADA.212 In these other
contexts, if an action would result in a fun-
damental alteration or undue burdens, a pub-
lic entity must still take any other action
that would not result in such an alteration
or such burdens but would nevertheless en-
sure that individuals with disabilities re-
ceive the benefits or services provided by the
public entity to the maximum extent pos-
sible.213 The Department believes it is impor-
tant to apply these longstanding limitations
in the same way to web content and mobile
apps to ensure clarity for public entities and
consistent enforcement of the ADA. In addi-
tion, implementing the commenter’s sug-
gested approach would create additional
costs for public entities. The Department
nevertheless encourages public entities to
engage in practices that would improve ac-
cessibility and ensure transparency when
public entities seek to invoke the funda-
mental alteration or undue burdens limita-
tions. For example, a public entity can pro-
vide an accessibility statement that informs
the public how to bring web content or mo-
bile app accessibility problems to the public
entity’s attention, and it can also develop
and implement a procedure for reviewing and
addressing any such issues raised.

Some commenters raised concerns about
the requirement in § 35.204 that the decision
that compliance with subpart H of this part
would result in a fundamental alteration or
in undue financial or administrative burdens
must be made by the head of a public entity
or their designee. These commenters wanted
more clarity about who is the head of a pub-
lic entity. They also expressed concern that
this requirement may be onerous for public
entities. The Department notes in response
to these commenters that this approach is
consistent with the existing title II frame-
work in §§35.150(a)(3) (service, program, or
activity accessibility) and 35.164 (effective
communication). With respect to the com-
menters’ concern about who is the head of a
public entity or their designee, the Depart-
ment recognizes the difficulty of identifying
the official responsible for this determina-
tion given the variety of organizational
forms of public entities and their compo-
nents. The Department has made clear that
‘‘the determination must be made by a high
level official, no lower than a Department
head, having budgetary authority and re-

212 See §§35.150(a)(3) and 35.164.
213 See id.
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sponsibility for making spending deci-
sions.”’214 The Department reiterates that
this is an existing concept in title II of the
ADA, so public entities should be familiar
with this requirement. The appropriate rel-
evant official may vary depending on the
public entity.

SECTION 35.205 EFFECT OF NONCOMPLIANCE
THAT HAS A MINIMAL IMPACT ON ACCESS

Section 35.205 sets forth when a public en-
tity will be deemed to have complied with
§35.200 despite limited nonconformance to
the technical standard. This provision adopts
one of the possible approaches to compliance
discussed in the NPRM.215 As discussed in
this section, public comments indicated that
the final rule needed to account for the in-
creased risk of instances of nonconformance
to the technical standard, due to the unique
and particular challenges to achieving per-
fect, uninterrupted conformance in the dig-
ital space. The Department believes that
§35.2056 meets this need, ensuring the full and
equal access to which individuals with dis-
abilities are entitled while allowing some
flexibility for public entities if nonconform-
ance to WCAG 2.1 Level AA is so minimal as
to not affect use of the public entity’s web
content or mobile app.

DISCUSSION OF REGULATORY TEXT

Section 35.205 describes a particular, lim-
ited circumstance in which a public entity
will be deemed to have met the requirements
of §35.200 even though the public entity’s
web content or mobile app does not perfectly
conform to the technical standard set forth
in §35.200(b). Section 35.205 will apply if the
entity can demonstrate that, although it was
technically out of conformance to WCAG 2.1
Level AA (i.e., fails to exactly satisfy a suc-
cess criterion or conformance requirement),
the nonconformance has a minimal impact
on access for individuals with disabilities, as
defined in the regulatory text. If a public en-
tity can make this showing, it will be
deemed to have met its obligations under
§35.200 despite its nonconformance to WCAG
2.1 Level AA.

Section 35.205 does not alter a public enti-
ty’s general obligations under subpart H of
this part nor is it intended as a blanket jus-
tification for a public entity to avoid con-
forming with WCAG 2.1 Level AA from the
outset. Rather, §35.205 is intended to apply in
rare circumstances and will require a de-
tailed analysis of the specific facts sur-
rounding the impact of each alleged instance
of nonconformance. The Department does
not expect or intend that §35.205 will excuse
most nonconformance to the technical
standard. Under §35.200(b), a public entity

21428 CFR part 35, appendix B, at 708 (2022).

21588 FR 51983.
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must typically ensure that the web content
and mobile apps it provides or makes avail-
able, directly or through contractual, licens-
ing, or other arrangements, comply with
Level A and Level AA success criteria and
conformance requirements specified in
WCAG 2.1. This remains generally true. How-
ever, §35.206 allows for some minor devi-
ations from WCAG 2.1 Level AA if specific
conditions are met. This will provide a pub-
lic entity that discovers that it is out of
compliance with the requirements of
§35.200(b) with another means to avoid the
potential liability that could result. Public
entities that maintain conformance to
WCAG 2.1 Level AA will not have to rely on
§35.2056 to be deemed compliant with §35.200,
and full conformance to WCAG 2.1 Level AA
is the only definitive way to guarantee that
outcome. However, if a public entity falls
out of conformance in a minimal way or such
nonconformance is alleged, a public entity
may be able to use §35.2056 to demonstrate
that it has satisfied its legal obligations.
Section 35.205 also does not alter existing
ADA enforcement mechanisms. Individuals
can file complaints, and agencies can con-
duct investigations and compliance reviews,
related to subpart H of this part the same
way they would for any other requirement
under title II.216

As the text of the provision indicates, the
burden of demonstrating applicability of
§35.205 is on the public entity. The provision
will only apply in the limited circumstance
in which the public entity can demonstrate
that all of the criteria described in §35.205
are satisfied. This section requires the public
entity to show that its nonconformance to
WCAG 2.1 Level AA has such a minimal im-
pact on access that it would not affect the
ability of individuals with disabilities to use
the public entity’s web content or mobile
app as defined in the remainder of the sec-
tion. If the nonconformance has affected an
individual in the ways outlined in §35.205
(further described in the subsequent para-
graphs), the public entity will not be able to
rely on this provision. Further, as ‘‘dem-
onstrate’ indicates, the public entity must
provide evidence that all of the criteria de-
scribed in §35.205 are satisfied in order to
substantiate its reliance on this provision.
While §35.205 does not require a particular
type of evidence, a public entity needs to
show that, as the text states, its non-
conformance ‘‘would not affect’ the experi-
ence of individuals with disabilities as out-
lined in subsequent paragraphs. Therefore, it
would not be sufficient for a public entity to
show only that it has not received any com-
plaints regarding the nonconformance; nor
would it likely be enough if the public entity
only pointed to a few particular individuals

216 See §§35.170 through 35.190.
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with disabilities who were unaffected by the
nonconformance. The public entity must
show that the nonconformance is of a nature
that would not affect people whose disabil-
ities are pertinent to the nonconformance at
issue, just as the analysis under other parts
of the title II regulation depends on the bar-
rier at issue and the access needs of individ-
uals with disabilities pertinent to that bar-
rier.21” For example, people with hearing or
auditory processing disabilities, among oth-
ers, have disabilities pertinent to captioning
requirements.

With respect to the particular criteria that
a public entity must satisfy, §35.205 describes
both what people with disabilities must be
able to use the public entity’s web content or
mobile apps to do and the manner in which
people with disabilities must be able to do it.
As to manner of use, §35.206 provides that
nonconformance to WCAG 2.1 Level AA must
not affect the ability of individuals with dis-
abilities to use the public entity’s web con-
tent or mobile app in a manner that provides
substantially equivalent timeliness, privacy,
independence, and ease of use compared to
individuals without disabilities. Timeliness,
privacy, and independence are underscored
throughout the ADA framework as key com-
ponents of ensuring equal opportunity for in-
dividuals with disabilities to participate in
or benefit from a public entity’s services,
programs, and activities, as explained fur-
ther later in the discussion of this provision,
and ‘‘ease of use’ is intended to broadly en-
compass other aspects of a user’s experience
with web content or mobile apps. To success-
fully rely on §35.205, it would not be suffi-
cient for a public entity to demonstrate
merely that its nonconformance would not
completely block people with disabilities
from using web content or a mobile app as
described in §35.205(a) through (d). That is,
the term ‘‘would not affect’” should not be
read in isolation from the rest of §35.205 to
suggest that a public entity only needs to
show that a particular objective can be
achieved. Rather, a public entity must also
demonstrate that, even though the web con-
tent or mobile app does not conform to the
technical standard, the user experience for
individuals with disabilities is substantially
equivalent to the experience of individuals
without disabilities.

For example, if a State’s online renewal
form does not conform to WCAG 2.1 Level
AA, a person with a manual dexterity dis-
ability may need to spend significantly more
time to renew their professional license on-
line than someone without a disability. This
person might also need to seek assistance
from someone who does not have a dis-
ability, provide personal information to

27Cf., e.g., §§35.130(b)(1)(iv) and (b)(8) and

35.160.
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someone else, or endure a much more cum-
bersome and frustrating process than a user
without a disability. Even if this person with
a disability was ultimately able to renew
their license online, §35.205 would not apply
because, under these circumstances, their
ability to use the web content in a manner
that provides substantially equivalent time-
liness, privacy, independence, and ease of use
would be affected. Analysis under this provi-
sion is likely to be a fact-intensive analysis.
Of course, a public entity is not responsible
for every factor that might make a task
more time-consuming or difficult for a per-
son with a disability. However, a public enti-
ty is responsible for the impact of its non-
conformance to the technical standard set
forth in subpart H of this part. The public
entity must show that its nonconformance
would not affect the ability of individuals
with pertinent disabilities to use the web
content or mobile app in a manner that pro-
vides substantially equivalent timeliness,
privacy, independence, and ease of use.
Paragraphs (a) through (d) of §35.205 de-
scribe what people with disabilities must be
able to use the public entity’s web content or
mobile apps to do in a manner that is sub-
stantially equivalent as to timeliness, pri-
vacy, independence, and ease of use. First,
under §35.205(a), individuals with disabilities
must be able to access the same information
as individuals without disabilities. This
means that people with disabilities can ac-
cess all the same information using the web
content or mobile app that users without
disabilities are able to access. For example,
§35.206(a) would not be satisfied if certain
web content could not be accessed using a
keyboard because the content was coded in a
way that caused the keyboard to skip over
some content. In this example, an individual
who relies on a screen reader would not be
able to access the same information as an in-
dividual without a disability because all of
the information could not be selected with
their keyboard so that it would be read aloud
by their screen reader. However, §35.205(a)
might be satisfied if the color contrast ratio
for some sections of text is 4.45:1 instead of
4.5:1 as required by WCAG 2.1 Success Cri-
terion 1.4.3.218 Similarly, this provision
might apply if the spacing between words is
only 0.15 times the font size instead of 0.16
times as required by WCAG 2.1 Success Cri-
terion 1.4.12.219 Such slight deviations from

218 See W3C, Web Content Accessibility Guide-
lines (WCAG) 2.1, Success Criterion 1.4.3 Con-
trast (Minimum) (June 5, 2018), https:/
www.w3.0rg/TR/2018/REC-WCAG21-20180605/
#contrast-minimum [https://perma.cc/4XS3-
AXTW].

219 See W3C, Web Content Accessibility Guide-
lines (WCAG) 2.1, Success Criterion 1.4.12 Text
Spacing (June 5, 2018), https:./www.w3.org/TR/

28 CFR Ch. | (7-1-24 Edition)

the specified requirements are unlikely to
affect the ability of, for example, most peo-
ple with vision disabilities to access infor-
mation that they would be able to access if
the content fully conformed with the tech-
nical standard. However, the entity must al-
ways demonstrate that this element is met
with respect to the specific facts of the non-
conformance at issue.

Second, §35.205(b) states that individuals
with disabilities must be able to engage in
the same interactions as individuals without
disabilities. This means that people with dis-
abilities can interact with the web content
or mobile app in all of the same ways that
people without disabilities can. For example,
§35.2056(b) would not be satisfied if people
with disabilities could not interact with all
of the different components of the web con-

tent or mobile app, such as chat
functionality, messaging, calculators, cal-
endars, and search functions. However,

§35.205(b) might be satisfied if the time limit
for an interaction, such as a chat response,
expires at exactly 20 hours, even though Suc-
cess Criterion 2.2.1,220 which generally re-
quires certain safeguards to prevent time
limits from expiring, has an exception that
only applies if the time limit is longer than
20 hours. People with certain types of dis-
abilities, such as cognitive disabilities, may
need more time than people without disabil-
ities to engage in interactions. A slight devi-
ation in timing, especially when the time
limit is long and the intended interaction is
brief, is unlikely to affect the ability of peo-
ple with these types of disabilities to engage
in interactions. Still, the public entity must
always demonstrate that this element is met
with respect to the specific facts of the non-
conformance at issue.

Third, pursuant to §35.205(c), individuals
with disabilities must be able to conduct the
same transactions as individuals without
disabilities. This means that people with dis-
abilities can complete all of the same trans-
actions on the web content or mobile app
that people without disabilities can. For ex-
ample, §35.205(c) would not be satisfied if
people with disabilities could not submit a
form or process their payment. However,
§35.205(c) would likely be satisfied if web
content does not conform to Success Cri-
terion 4.1.1 about parsing. This Success Cri-
terion requires that information is coded
properly so that technology like browsers
and screen readers can accurately interpret
the content and, for instance, deliver that

2018/REC-WCAG21-20180605/#text-spacing

[https://perma.cc/B4A5-843F].

220 See W3C, Web Content Accessibility Guide-
lines (WCAQG) 2.1, Success Criterion 2.2.1 Timing
Adjustable (June b, 2018), https:/www.w3.org/
TR/2018/REC-WCAG21-20180605/#timing-adjust-
able [https://perma.cc/V3XZ-KIDG].
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content to a user correctly so that they can
complete a transaction, or avoid crashing in
the middle of the transaction.?2! However,
according to W3C, this Success Criterion is
no longer needed to ensure accessibility be-
cause of improvements in browsers and as-
sistive technology.?22 Thus, although con-
formance to this Success Criterion is re-
quired by WCAG 2.1 Level AA, a failure to
conform to this Success Criterion is unlikely
to affect the ability of people with disabil-
ities to conduct transactions. However, the
entity must always demonstrate that this
element is met with respect to the specific
facts of the nonconformance at issue.
Fourth, §35.205(d) requires that individuals
with disabilities must be able to otherwise
participate in or benefit from the same serv-
ices, programs, and activities as individuals
without disabilities. Section 35.205(d) is in-
tended to address anything else within the
scope of title II (i.e., any service, program, or
activity that cannot fairly be characterized
as accessing information, engaging in an
interaction, or conducting a transaction) for
which someone who does not have a dis-
ability could use the public entity’s web con-
tent or mobile app. Section 35.205(d) should
be construed broadly to ensure that the abil-
ity of individuals with disabilities to use any
part of the public entity’s web content or
mobile app that individuals without disabil-
ities are able to use is not affected by non-
conformance to the technical standard.

EXPLANATION OF CHANGES FROM LANGUAGE
DISCUSSED IN THE NPRM

The regulatory language codified in §35.205
is very similar to language discussed in the
NPRM’s preamble.223 However, the Depart-
ment believes it is helpful to explain dif-
ferences between that discussion in the
NPRM and the final rule. The Department
has only made three substantive changes to
the NPRM’s relevant language.

First, though the NPRM discussed excus-
ing noncompliance that ‘‘does not prevent’”
equal access, §35.205 excuses noncompliance
that “would not affect’’ such access. The De-
partment was concerned that the use of
‘“‘does not’’ could have been incorrectly read
to require a showing that a specific indi-
vidual did not have substantially equivalent
access to the web content or mobile app. In
changing the language to ‘‘would not,” the

221W3C, Understanding SC 4.1.1: Parsing
(Level A), https://www.w3.0rg/WAI/WCAG21/Un-
derstanding/parsing.html [https://perma.cc/
5Z8Q-GWSE] (June 20, 2023).

222W3C, WCAG 2 FAQR, How and why is suc-
cess criteria 4.1.1 Parsing obsolete?, htips:/
www.w3.org/WAI/standards-guidelines/wcag/
faq/#parsing411 [https://perma.cc/TQIH-JVSZ]
(Oct. 5, 2023).

22388 FR 51983.
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Department clarifies that the threshold re-
quirements for bringing a challenge to com-
pliance under subpart H of this part are the
same as under any other provision of the
ADA. Except as otherwise required by exist-
ing law, a rebuttal of a public entity’s invo-
cation of this provision would not need to
show that a specific individual did not have
substantially equivalent access to the web
content or mobile app. Rather, the issue
would be whether the nonconformance is the
type of barrier that would affect the ability
of individuals with pertinent disabilities to
access the web content or mobile app in a
substantially equivalent manner. The same
principles would apply to informal dispute
resolution or agency investigations resolved
outside of court, for example. Certainly, the
revised standard would encompass a barrier
that actually does affect a specific individ-
ual’s access, so this revision does not narrow
the provision.

Second, the Department originally pro-
posed considering whether nonconformance
‘“‘prevent[s] a person with a disability’ from
using the web content or mobile app, but
§35.2056 instead considers whether mnon-
conformance would ‘“‘affect the ability of in-
dividuals with disabilities”” to use the web
content or mobile app. This revision is in-
tended to clarify what a public entity seek-
ing to invoke this provision needs to dem-
onstrate. The Department explained in the
NPRM that the purpose of this approach was
to provide equal access to people with dis-
abilities, and limit violations to those that
affect access.?2¢ But even when not entirely
prevented from using web content or mobile
app, an individual with disabilities can still
be denied equal access by impediments fall-
ing short of that standard. The language now
used in this provision more accurately re-
flects this reality and achieves the objective
proposed in the NPRM. As explained earlier
in the discussion of §35.205, under the lan-
guage in this provision, it would not be suffi-
cient for a public entity to show that non-
conformance would not completely block
people with disabilities from using the public
entity’s web content or a mobile app as de-
scribed in §35.205(a) through (d). In other
words, someone would not need to be en-
tirely prevented from using the web content
or mobile app before an entity could be con-
sidered out of compliance. Instead, the effect
of the nonconformance must be considered.
This does not mean that any effect on
usability, however slight, is sufficient to
prove a violation. Only nonconformance that
would affect the ability of individuals with
disabilities to do the activities in §35.205(a)

224 (.
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through (d) in a way that provides substan-
tially equivalent timeliness, privacy, inde-
pendence, and ease of use would prevent a
public entity from relying on this provision.

Third, the language proposed in the NPRM
considered whether a person with a dis-
ability would have substantially equivalent
‘‘ease of use.” The Department believed that
timeliness, privacy, and independence were
all components that affected whether ease of
use was substantially equivalent. Because
several commenters proposed explicitly
specifying these factors in addition to ‘‘ease
of use,” the Department is persuaded that
these factors warrant separate inclusion and
emphasis as aspects of user experience that
must be substantially equivalent. This speci-
ficity ensures clarity for public entities, in-
dividuals with disabilities, Federal agencies,
and courts about how to analyze an entity’s
invocation of this provision.

Therefore, the Department has added addi-
tional language to clarify that timeliness,
privacy, and independence are all important
concepts to consider when evaluating wheth-
er this provision applies. If a person with a
disability would need to take significantly
more time to successfully navigate web con-
tent or a mobile app that does not conform
to the technical standard because of the con-
tent or app’s nonconformance, that person is
not being provided with a substantially
equivalent experience to that of people with-
out disabilities. Requiring a person with a
disability to spend substantially more time
to do something is placing an additional bur-
den on them that is not imposed on others.
Privacy and independence are also crucial
components that can affect whether a person
with a disability would be prevented from
having a substantially equivalent experi-
ence. Adding this language to §35.205 ensures
consistency with the effective communica-
tion provision of the ADA.225 The Depart-
ment has included timeliness, privacy, and
independence in this provision for clarity
and to avoid unintentionally narrowing what
should be a fact-intensive analysis. However,
‘‘ease of use’” may also encompass other as-
pects of a user’s experience that are not ex-
pressly specified in the regulatory text, such
as safety risks incurred by people with dis-
abilities as a result of nonconformance.226
This language should be construed broadly
to allow for consideration of other ways in
which nonconformance would make the ex-

225 Section 35.160(b)(2).

226 See, e.g., W3C, Web Content Accessibility
Guidelines (WCAG) 2.1, Success Criterion 2.3.1.
Three Flashes or Below Threshold (June 5,
2018), hitps://www.w3.0rg/TR/2018/REC-
WCAG21-20180605/#three-flashes-or-below-
threshold [https:/perma.cc/A7TPI-WCQRY] (ad-
dressing aspects of content design that could
trigger seizures or other physical reactions).
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perience of users with disabilities more dif-
ficult or burdensome than the experience of
users without disabilities in specific sce-
narios.

JUSTIFICATION FOR THIS PROVISION

After carefully considering the various
public comments received, the Department
believes that a tailored approach is needed
for measuring compliance with a technical
standard in the digital space. The Depart-
ment also believes that the compliance
framework adopted in §35.205 is preferable to
any available alternatives because it strikes
the most appropriate balance between equal
access for individuals with disabilities and
feasibility for public entities.

The Need To Tailor a Compliance Approach for
the Digital Space

Most of the commenters who addressed the
question of what approach subpart H of this
part should take to assessing compliance
provided information that supported the De-
partment’s decision to tailor an approach for
measuring compliance that is specific to the
digital space (i.e., an approach that differs
from the approach that the Department has
taken for physical access). Only a few com-
menters believed that the Department
should require 100 percent conformance to
WCAG 2.1 Level AA, as is generally required
for newly constructed facilities.22” Com-
menters generally discussed two reasons why
a different approach was appropriate: dif-
ferences between the physical and digital
space and increased litigation risk.

First, many commenters, including com-
menters from State and local government
entities and trade groups representing public
accommodations, emphasized how the built
environment differs from the digital environ-
ment. These commenters agreed with the De-
partment’s suggestion in the NPRM that the
dynamic and interconnected nature of web
content and mobile apps could present
unique challenges for compliance.228

Digital content changes much more fre-
quently than buildings do. Every modifica-
tion to web content or a mobile app could
lead to some risk of falling out of perfect
conformance to WCAG 2.1 Level AA. Public
entities will need to address this risk much
more frequently under subpart H of this part
than they do under the ADA’s physical ac-
cess requirements, because web content and
mobile apps are updated much more often
than buildings are. By their very nature, web
content and mobile apps can easily be up-
dated often, while most buildings are de-
signed to last for years, if not decades, with-
out extensive updates.

227 Section 35.151(a) and (c).

22888 FR 51981.
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As such, State and local government enti-
ties trying to comply with their obligations
under subpart H of this part will need to
evaluate their compliance more frequently
than they evaluate the accessibility of their
buildings. But regular consideration of how
any change that they make to their web con-
tent or mobile app will affect conformance
to WCAG 2.1 Level AA and the resulting
iterative updates may still allow minor
nonconformances to escape notice. Given
these realities attending web content and
mobile apps, the Department believes that it
is likely to be more difficult for State and
local government entities to maintain per-
fect conformance to the technical standard
set forth in subpart H than it is to comply
with the ADA Standards. Commenters
agreed that maintaining perfect conform-
ance to the technical standard would be dif-
ficult.

Web content and content in mobile apps
are also more likely to be interconnected,
such that updates to some content may af-
fect the conformance of other content in un-
expected ways, including in ways that may
lead to technical nonconformance without
affecting the user experience for individuals
with disabilities. Thus, to maintain perfect
conformance, it would not necessarily be suf-
ficient for public entities to confirm the con-
formance of their new content; they would
also need to ensure that any updates do not
affect the conformance of existing content.
The same kind of challenge is unlikely to
occur in physical spaces.

Second, many commenters raised concerns
about the litigation risk that requiring per-
fect conformance to WCAG 2.1 Level AA
would pose. Commenters feared being sub-
jected to a flood of legal claims based on any
failure to conform to the technical standard,
however minor, and regardless of the im-
pact—or lack thereof—the nonconformance
has on accessibility. Commenters agreed
with the Department’s suggestion that due
to the dynamic, complex, and interconnected
nature of web content and mobile apps, a
public entity’s web content and mobile apps
may be more likely to be out of conformance
to WCAG 2.1 Level AA than its buildings are
to be out of compliance with the ADA Stand-
ards, leading to increased legal risk. Some
commenters even stated that 100 percent
conformance to WCAG 2.1 Level AA would be
unattainable or impossible to maintain.
Commenters also agreed with the Depart-
ment’s understanding that the prevalence of
automated web accessibility testing could
enable any individual to find evidence of
nonconformance to WCAG 2.1 Level AA even
where that individual has not experienced
any impact on access and the nonconform-
ance would not affect others’ access, with
the result that identifying instances of mere-
ly technical nonconformance to WCAG 2.1
Level AA is likely much easier than identi-
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fying merely technical noncompliance with
the ADA Standards.

Based on the comments it received, the De-
partment believes that if it does not imple-
ment a tailored approach to compliance
under subpart H of this part, the burden of
litigation under subpart H could become par-
ticularly challenging for public entities, en-
forcement agencies, and the courts. Though
many comments about litigation risk came
from public entities, commenters from some
disability advocacy organizations agreed
that subpart H should not encourage litiga-
tion about issues that do not affect a person
with a disability’s ability to equally use and
benefit from a website or mobile app, and
that liability should be limited. After con-
sidering the information commenters pro-
vided, the Department is persuaded that
measuring compliance as strictly 100 percent
conformance to WCAG 2.1 Level AA would
not be the most prudent approach, and that
an entity’s compliance obligations can be
limited under some narrow circumstances
without undermining the objective of ensur-
ing equal access to web content and mobile
apps in subpart H.

Reasons for Adopting This Compliance
Approach

The Department has carefully considered
many different approaches to defining when
a State or local government entity has met
its obligations under subpart H of this part.
Of all the approaches considered—including
those discussed in the NPRM as well as those
proposed by commenters—the Department
believes the compliance approach set forth
in §35.205 strikes the most appropriate bal-
ance between providing equal access for peo-
ple with disabilities and ensuring feasibility
for public entities, courts, and Federal agen-
cies. The Department believes that the ap-
proach set forth in subpart H is preferable to
all other approaches because it emphasizes
actual access, is consistent with existing
legal frameworks, and was supported by a
wide range of commenters.

Primarily, the Department has selected
this approach because it appropriately fo-
cuses on the experience of individuals with
disabilities who are trying to use public enti-
ties’ web content or mobile apps. By looking
at the effect of any nonconformance to the
technical standard, this approach will most
successfully implement the ADA’s goals of
‘“‘equality of opportunity” and ‘‘full partici-
pation.’”’229 It will also be consistent with
public entities’ existing regulatory obliga-
tions to provide individuals with disabilities
with an equal opportunity to participate in
and benefit from their services, obtain the

22942 U.S.C. 12101(a)(7).
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same result, and gain the same benefit.230
This approach ensures that nonconformance
to the technical standard can be addressed
when it affects these core promises of equal
access.

The Department heard strong support from
the public for ensuring that people with dis-
abilities have equal access to the same serv-
ices, programs, and activities as people with-
out disabilities, with equivalent timeliness,
privacy, independence, and ease of use. Simi-
larly, many commenters from disability ad-
vocacy organizations stated that the goal of
subpart H of this part should be to provide
access to people with disabilities that is
functionally equivalent to the access experi-
enced by people without disabilities. Other
disability advocates stressed that technical
compliance should not be prioritized over ef-
fective communication. Section 35.205 will
help to achieve these goals.

The Department believes that this ap-
proach will not have a detrimental impact
on the experience of people with disabilities
who are trying to use web content or mobile
apps. By its own terms, §35.205 would require
a public entity to demonstrate that any non-
conformance would not affect the ability of
individuals with disabilities to use the public
entity’s web content or mobile app in a man-
ner that provides substantially equivalent
timeliness, privacy, independence, and ease
of use. As discussed earlier in the analysis of
§35.205, it is likely that this will be a high
hurdle to clear. If nonconformance to the
technical standard would affect people with
disabilities’ ability to use the web content or
mobile app in this manner, this provision
will not apply, and a public entity will not
have met its obligations under subpart H of
this part. As noted earlier in this discussion,
full conformance to WCAG 2.1 Level AA is
the only definitive way for a public entity to
avoid reliance on §35.205.

This provision would nonetheless provide
public entities who have failed to conform to
WCAG 2.1 Level AA with a way to avoid the
prospect of liability for an error that is pure-
ly technical in nature and would not affect
accessibility in practice. This will help to
curtail the specter of potential liability for
every minor technical error, no matter how
insignificant. However, §35.205 is intended to
apply in rare circumstances and will require
a detailed analysis of the specific facts sur-
rounding the impact of each alleged instance
of nonconformance. As noted earlier, the De-
partment does not expect or intend that
§35.206 will excuse most nonconformance to
the technical standard.

The Department also believes this ap-
proach is preferable to the other approaches
considered because it is likely to be familiar
to people with disabilities and public enti-

230 See §35.130(b)(1)(ii) and (iii).
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ties, and this general consistency with title
IT’s regulatory framework (notwithstanding
some necessary differences from the physical
context as noted earlier in this discussion)
has important benefits. The existing regu-
latory framework similarly requires public
entities to provide equal opportunity to par-
ticipate in or benefit from services, pro-
grams, or activities;231 equal opportunity to
obtain the same result;232 full and equal en-
joyment of services, programs, and activi-
ties; 238 and communications with people
with disabilities that are as effective as com-
munications with others, which includes
consideration of timeliness, privacy, and
independence.23¢ The 1991 and 2010 ADA
Standards also allow designs or technologies
that result in substantially equivalent acces-
sibility and usability.235 Because of the con-
sistency between §35.206 and existing law,
the Department does not anticipate that the
requirements for bringing challenges to com-
pliance with subpart H of this part will be
radically different than the framework that
currently exists. Subpart H adds certainty
by establishing that conformance to WCAG
2.1 Level AA is generally sufficient for a pub-
lic entity to meet its obligations to ensure
accessibility of web content and mobile apps.
However, in the absence of perfect conform-
ance to WCAG 2.1 Level AA, the compliance
approach established by §35.206 keeps the
focus on equal access, as it is under current
law. Section 35.205 provides a limited degree
of flexibility to public entities without dis-
placing this part’s guarantee of equal access
for individuals with disabilities or upsetting
the existing legal framework.

Finally, this approach to compliance is
preferable to the other approaches the De-
partment considered because there was a no-
table consensus among public commenters
supporting it. A wide range of commenters,
including disability advocacy organizations,
trade groups representing public accom-
modations, accessibility experts, and State
and local government entities submitted
supportive comments. Even some of the com-
menters who opposed this approach noted
that it would be helpful if it was combined
with a clear technical standard, which the
Department has done. Commenters rep-
resenting a broad spectrum of interests seem
to agree with this approach, with several

231 Jd. §§35.130(b)(1)(i1) and 35.160(b)(1).

232 Id. §35.130(b)(1)(dii).

233 Jd. §35.130(0)(8).

234 Jd. §35.160(a)(1) and (b).

23528 CFR part 36, appendix D, at 1000 (2022)
(1991 ADA Standards); 36 CFR part 1191, ap-
pendix B, at 329 (2022) (2010 ADA Standards).
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commenters proposing very similar regu-
latory language. After considering the rel-
ative consensus among commenters, to-
gether with the other factors discussed here-
in, the Department has decided to adopt the
approach to defining compliance that is set
forth in §35.205.

ALTERNATIVE APPROACHES CONSIDERED

In addition to the approach set forth in
§35.205, the Department also considered com-
pliance approaches that would have allowed
isolated or temporary interruptions to con-
formance; required a numerical percentage
of conformance to the technical standard; or
allowed public entities to demonstrate com-
pliance either by establishing and following
certain specified accessibility policies and
practices or by showing organizational ma-
turity (i.e., that the entity has a sufficiently
robust accessibility program to consistently
produce accessible web content and mobile
apps). The Department also considered the
approaches that other States, Federal agen-
cies, and countries have taken, and other ap-
proaches suggested by commenters. After
carefully weighing all of these alternatives,
the Department believes the compliance ap-
proach adopted in §35.205 is the most appro-
priate framework for determining whether a
State or local government entity has met its
obligations under §35.200.

Isolated or Temporary Interruptions

As the Department noted in the NPRM,236
the current title II regulation does not pro-
hibit isolated or temporary interruptions in
service or access to facilities due to mainte-
nance or repairs.23” In response to the De-
partment’s question about whether it should
add a similar provision in subpart H of this
part, commenters generally supported in-
cluding an analogous provision in subpart H.
They noted that some technical difficulties
are inevitable, especially when updating web
content or mobile apps. Some commenters
elaborated that noncompliance with the
technical standard should be excused if it is
an isolated incident, as in one page out of
many; temporary, as in an issue with an up-
date that is promptly fixed; or through other
approaches to measuring compliance ad-
dressed in this section. A few commenters
stated that due to the continuously evolving
nature of web content and mobile apps, there
is even more need to include a provision re-
garding isolated or temporary interruptions
than there is in the physical space. Another
commenter suggested that entities should
prioritize emergency-related information by
making sure they have alternative methods
of communication in place in anticipation of

23688 FR 51981.
237 See §35.133(b).
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isolated or temporary interruptions that pre-
vent access to this content.

The Department has considered all of the
comments it received on this issue and,
based on those comments and its own inde-
pendent assessment, decided not to sepa-
rately excuse an entity’s isolated or tem-
porary noncompliance with §35.200(b) due to
maintenance or repairs in subpart H of this
part. Rather, as stated in §35.205, an entity’s
legal responsibility for an isolated or tem-
porary instance of nonconformance to WCAG
2.1 Level AA will depend on whether the iso-
lated or temporary instance of nonconform-
ance—as with any other nonconformance—
would affect the ability of individuals with
disabilities to use the public entity’s web
content or mobile app in a substantially
equivalent way.

The Department believes it is likely that
the approach set forth in §35.205 reduces the
need for a provision that would explicitly
allow for instances of isolated or temporary
noncompliance due to maintenance or re-
pairs, while simultaneously limiting the neg-
ative impact of such a provision on individ-
uals with disabilities. The Department be-
lieves this is true for two reasons.

First, to the extent isolated or temporary
noncompliance due to maintenance or re-
pairs occur that affect web content or mobile
apps, it logically follows from the require-
ments in subpart H of this part that these
interruptions should generally result in the
same impact on individuals with and without
disabilities after the compliance date be-
cause, in most cases, all users would be rely-
ing on the same content, and so interrup-
tions to that content would impact all users.
From the compliance date onward, acces-
sible web content and mobile apps and the
web content and mobile apps used by people
without disabilities should be one and the
same (with the rare exception of conforming
alternate versions provided for in §35.202).
Therefore, the Department expects that iso-
lated or temporary noncompliance due to
maintenance or repairs generally will affect
the ability of people with disabilities to use
web content or mobile apps to the same ex-
tent it will affect the experience of people
without disabilities. For example, if a
website is undergoing overnight mainte-
nance and so an online form is temporarily
unavailable, the form would already conform
to WCAG 2.1 Level AA, and so there would be
no separate feature or form for individuals
with disabilities that would be affected while
a form for people without disabilities is func-
tioning. In such a scenario, individuals with
and without disabilities would both be un-
able to access web content, such that there
would be no violation of subpart H of this
part.

Thus, the Department believes that a spe-
cific provision regarding isolated or tem-
porary noncompliance due to maintenance
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or repairs is less necessary than it is for
physical access. When there is maintenance
to a feature that provides physical access,
such as a broken elevator, access for people
with disabilities is particularly impacted. In
contrast, when there is maintenance to web
content or mobile apps, people with and
without disabilities will generally both be
denied access, such that no one is denied ac-
cess on the basis of disability.

Second, even to the extent isolated or tem-
porary noncompliance due to maintenance
or repairs affects only an accessibility fea-
ture, that noncompliance may fit the param-
eters laid out in §35.205 such that an entity
will be deemed to have complied with its ob-
ligations under §35.200. Section 35.205 does
not provide a blanket limitation that would
excuse all isolated or temporary noncompli-
ance due to maintenance or repairs, however.
The provision’s applicability would depend
on the particular circumstances of the inter-
ruption and its impact on people with dis-
abilities. It is possible that an interruption
that only affects an accessibility feature will
not satisfy the elements of §35.205 and an en-
tity will not be deemed in compliance with
§35.200. Even one temporary or isolated in-
stance of nonconformance could affect the
ability of individuals with disabilities to use
the web content with substantially equiva-
lent ease of use, depending on the -cir-
cumstances. As discussed in this section,
this will necessarily be a fact-specific anal-
ysis.

In addition to being less necessary than in
the physical access context, the Department
also believes a specific provision regarding
isolated or temporary interruptions due to
maintenance or repairs would have more det-
rimental incentives in the digital space by
discouraging public entities from adopting
practices that would reduce or avert the dis-
ruptions caused by maintenance and repair
that affect accessibility. Isolated or tem-
porary noncompliance due to maintenance
or repairs of features that provide physical
access would be necessary regardless of what
practices public entities put in place,238 and
the repairs and maintenance to those fea-
tures often cannot be done without inter-
rupting access specifically for individuals
with disabilities. For example, curb ramps
will need to be repaved and elevators will
need to be repaired because physical mate-
rials break down. In contrast, the Depart-
ment believes that, despite the dynamic na-
ture of web content and mobile apps, incor-
porating accessible design principles and
best practices will generally enable public
entities to anticipate and avoid many in-

238 See 28 CFR part 35, appendix B, at 705
(2022) (providing that it is impossible to
guarantee that mechanical devices will
never fail to operate).

28 CFR Ch. | (7-1-24 Edition)

stances of isolated or temporary noncompli-
ance due to maintenance or repairs—includ-
ing many isolated or temporary instances of
noncompliance that would have such a sig-
nificant impact that they would affect peo-
ple with disabilities’ ability to use web con-
tent or mobile apps in a substantially equiv-
alent way. Some of these best practices, such
as regular accessibility testing and remedi-
ation, would likely be needed for public enti-
ties to comply with subpart H of this part re-
gardless of whether the Department incor-
porated a provision regarding isolated or
temporary interruptions. And practices like
testing content before it is made available
will frequently allow maintenance and re-
pairs that affect accessibility to occur with-
out interrupting access, in a way that is
often impossible in physical spaces. The De-
partment declines to adopt a limitation for
isolated or temporary interruptions due to
maintenance or repairs. Such a limitation
may disincentivize public entities from im-
plementing processes that could prevent
many interruptions from affecting substan-
tially equivalent access.

Numerical Approach

The Department considered requiring a
certain numerical percentage of conform-
ance to the technical standard. This percent-
age could be a simple numerical calculation
based on the number of instances of non-
conformance across the public entity’s web
content or mobile app, or the percentage
could be calculated by weighting different
instances of nonconformance differently.
Weighted percentages of many different
types, including giving greater weight to
more important content, more frequently
accessed content, or more severe access bar-
riers, were considered.

When discussing a numerical approach in
the NPRM, the Department noted that the
approach seemed unlikely to ensure ac-
cess.239 Even if only a very small percentage
of content does not conform to the technical
standard, that could still block an individual
with a disability from accessing a service,
program, or activity. For example, even if
there was only one instance of nonconform-
ance, that single error could prevent an indi-
vidual with a disability from submitting an
application for public benefits. Commenters
agreed with this concern. As such, the De-
partment continues to believe that a per-
centage-based approach would not be suffi-
cient to advance the objective of subpart H
of this part to ensure equal access to State
and local government entities’ web content
and mobile apps. Commenters also agreed
with the Department that a percentage-

23988 FR 51982-51983.
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based standard would be difficult to imple-
ment because percentages would be chal-
lenging to calculate.

Based on the public comments it received
about this framework, which overwhelm-
ingly agreed with the concerns the Depart-
ment raised in the NPRM, the Department
continues to believe that adopting a percent-
age-based approach is not feasible. The De-
partment received a very small number of
comments advocating for this approach,
which were all from State and local govern-
ment entities. Even fewer commenters sug-
gested a framework for implementing this
approach (i.e., the percentage of conformance
that should be adopted or how that percent-
age should be calculated). Based on the very
limited information provided in support of a
percentage-based approach submitted from
commenters, as well as the Department’s
independent assessment, it would be chal-
lenging for the Department to articulate a
sufficient rationale for choosing a particular
percentage of conformance or creating a spe-
cific conformance formula. Nothing sub-
mitted in public comments meaningfully
changed the Department’s previous concerns
about calculating a percentage or specifying
a formula. For all of the reasons discussed,
the Department declines to adopt this ap-
proach.

Policy-Based Approach

The Department also considered allowing a
public entity to demonstrate compliance
with subpart H of this part by affirmatively
establishing and following certain robust
policies and practices for accessibility feed-
back, testing, and remediation. Under this
approach, the Department would have speci-
fied that nonconformance to WCAG 2.1 Level
AA does not constitute noncompliance with
subpart H if a public entity has established
certain policies for testing the accessibility
of its web content and mobile apps and reme-
diating inaccessible content, and the entity
can demonstrate that it follows those poli-
cies. Potential policies could also address ac-
cessibility training.

As the Department stated in the NPRM,
there were many ways to define the specific
policies that would have been deemed suffi-
cient under this approach.240 Though many
commenters supported the idea of a policy-
based approach, they suggested a plethora of
policies that should be required by subpart H
of this part. Commenters disagreed about
what type of testing should be required (i.e.,
automated, manual, or both), who should
conduct testing, how frequently testing
should be conducted, and how promptly any
nonconformance should be remediated. As
just one example of the broad spectrum of
policies proposed, the frequency of accessi-

240 Id. at 51983-51984.
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bility testing commenters suggested ranged
from every 30 days to every five years. A few
commenters suggested that no time frames
for testing or remediation should be speci-
fied in subpart H; rather, they proposed that
the nature of sufficient policies should de-
pend on the covered entity’s resources, the
characteristics of the content, and the com-
plexity of remediating the nonconformance.
Commenters similarly disagreed about
whether, when, and what Kkind of training
should be required. Commenters also sug-
gested requiring many additional policies
and practices, including mechanisms for pro-
viding accessibility feedback; accessibility
statements; third-party audits; certifications
of conformance; documentation of con-
tracting and procurement practices; adopt-
ing specific procurement practices; setting
certain budgets or staffing requirements; de-
veloping statewide panels of accessibility ex-
perts; and making accessibility policies,
feedback, reports, or scorecards publicly
available.

The Department declines to adopt a policy-
based approach because, based on the wide
range of policies and practices proposed by
commenters, there is not a sufficient ration-
ale that would justify adopting any specific
set of accessibility policies in the generally
applicable regulation in subpart H of this
part. Many of the policies commenters sug-
gested would require the Department to dic-
tate particular details of all public entities’
day-to-day operations in a way the Depart-
ment does not believe is appropriate or suffi-
ciently justified to do in subpart H. There
was no consensus among commenters about
what policies would be sufficient, and most
commenters did not articulate a specific
basis supporting why their preferred policies
were more appropriate than any other poli-
cies. In the absence of more specific ration-
ales or a clearer consensus among com-
menters or experts in the field about what
policies would be sufficient, the Department
does not believe it is appropriate to prescribe
what specific accessibility testing and reme-
diation policies all State and local govern-
ment entities must adopt to comply with
their obligations under subpart H. Based on
the information available to the Department
at this time, the Department’s adoption of
any such specific policies would be unsup-
ported by sufficient evidence that these poli-
cies will ensure accessibility, which could
cause significant harm. It would allow public
entities to comply with their legal obliga-
tions under subpart H based on policies
alone, even though those policies may fail to
provide equal access to online services, pro-
grams, or activities.

The Department also declines to adopt a
policy-based approach that would rely on the
type of general, flexible policies supported
by some commenters, in which the suffi-
ciency of public entities’ policies would vary
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depending on the factual circumstances. The
Department does not believe that such an
approach would give individuals with disabil-
ities sufficient certainty about what policies
and access they could expect. Such an ap-
proach would also fail to give public entities
sufficient certainty about how they should
meet their legal obligations under subpart H
of this part. If it adopted a flexible approach
suggested by commenters, the Department
might not advance the current state of the
law, because every public entity could
choose any accessibility testing and remedi-
ation policies it believed would be sufficient
to meet its general obligations, without con-
forming to the technical standard or ensur-
ing access. The Department has heard State
and local government entities’ desire for in-
creased clarity about their legal obligations,
and adopting a flexible standard would not
address that need.

Organizational Maturity

Another compliance approach that the De-
partment considered would have allowed an
entity to demonstrate compliance with sub-
part H of this part by showing organizational
maturity (i.e., that the organization has a
sufficiently robust program for web and mo-
bile app accessibility). As the Department
explained in the NPRM, while accessibility
conformance testing evaluates the accessi-
bility of a particular website or mobile app
at a specific point in time, organizational
maturity evaluates whether an entity has
developed the infrastructure mneeded to
produce accessible web content and mobile
apps consistently.24t

Commenters, including disability advocacy
organizations, State and local government
entities, trade groups representing public ac-
commodations, and accessibility experts
were largely opposed to using an organiza-
tional maturity approach to evaluate com-
pliance. Notably, one of the companies that
developed an organizational maturity model
the Department discussed in the NPRM did
not believe that an organizational maturity
model was an appropriate way to assess com-
pliance. Other commenters who stated that
they supported the organizational maturity
approach also seemed to be endorsing organi-
zational maturity as a best practice rather
than a legal framework, expressing that it
was not an appropriate substitute for con-
formance to a technical standard.

Misunderstandings about what an organi-
zational maturity framework is and how the
Department was proposing to use it that
were evident in several comments also dem-

241]d. at 51984; see also W3C, Accessibility
Maturity Model: Group Draft Note, §1.1: About
the Accessibility Maturity Model (Dec. 15, 2023),
hitps://www. w3.org/TR/maturity-model/ [https:/
perma.cc/UX4X-J4MF].

28 CFR Ch. | (7-1-24 Edition)

onstrated that the organizational maturity
approach raised in the NPRM was not suffi-
ciently clear to the public. For example, at
least one commenter conflated organiza-
tional maturity with the approach the De-
partment considered that would assess an or-
ganization’s policies. Another commenter
seemed to understand the Department’s con-
sideration of organizational maturity as
only recommending a best practice, even
though the Department was considering it as
legal requirement. Comments like these in-
dicate that the organizational maturity ap-
proach the Department considered to meas-
ure compliance would be confusing to the
public if adopted.

Among commenters that supported the or-
ganizational maturity approach, there was
no consensus about how organizational ma-
turity should be defined or assessed, or what
level of organizational maturity should be
sufficient to demonstrate compliance with
subpart H of this part. There are many ways
to measure organizational maturity, and it
is not clear to the Department that one or-
ganizational maturity model is more appro-
priate or more effective than any other. The
Department therefore declines to adopt an
organizational maturity approach in subpart
H Dbecause any organizational maturity
model for compliance with web accessibility
that the Department could develop or incor-
porate would not have sufficient justifica-
tion based on the facts available to the De-
partment at this time. As with the policy-
based approach discussed previously in this
appendix, if the Department were to allow
public entities to define their own organiza-
tional maturity approach instead of adopting
one specific model, this would not provide
sufficient predictability or certainty for peo-
ple with disabilities or public entities.

The Department also declines to adopt this
approach because commenters did not pro-
vide—and the Department is not aware of—
information or data to suggest that in-
creased organizational maturity reliably re-
sulted in increased conformance to WCAG 2.1
Level AA. Like the policy-based approach
discussed previously in this appendix, if the
Department were to adopt an organizational
maturity approach that was not sufficiently
rigorous, public entities would be able to
comply with subpart H of this part without
providing equal access. This would under-
mine the purpose of the part.

Other Federal, International, and State
Approaches

The Department also considered ap-
proaches to measuring compliance that have
been used by other agencies, other countries
or international organizations, and States,
as discussed in the NPRM.242 As to other

21288 FR 51980-51981.
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Federal agencies’ approaches, the Depart-
ment has decided not to adopt the Access
Board’s standards for section 508 compliance
for the reasons discussed in §35.200 of the
section-by-section analysis regarding the
technical standard. The Section 508 Stand-
ards require full conformance to WCAG 2.0
Level AA,243 but the Department has deter-
mined that requiring perfect conformance to
the technical standard set forth in subpart H
of this part would not be appropriate for the
reasons discussed elsewhere in this appendix.
Perfect conformance is less appropriate in
subpart H than under section 508 given the
wide variety of public entities covered by
title II of the ADA, many of which have
varying levels of resources, compared to the
relatively limited number of Federal agen-
cies that must follow section 508. For the
reasons stated in the section-by-section
analysis of §35.200 regarding compliance
time frame alternatives, the Department
also declines to adopt the tiered approach
that the Department of Transportation took
in its regulation on accessibility of air car-
rier websites, which required certain types of
content to be remediated more quickly.24
The Department has also determined that
none of the international approaches to eval-
uating compliance with web accessibility
laws that were discussed in the NPRM are
currently feasible to adopt in the United
States.245 The methodologies used by the Eu-
ropean Union and Canada require reporting
to government agencies. This would pose
counterproductive logistical and administra-
tive difficulties for regulated entities and
the Department. The Department believes
that the resources public entities would need
to spend on data collection and reporting
would detract from efforts to increase the
accessibility of web content and mobile apps.
Furthermore, reporting to Federal agencies
is not required under other subparts of the
ADA, and it is not clear to the Department
why such reporting would be more appro-
priate under subpart H of this part than
under others. New Zealand’s approach, which
requires testing and remediation, is similar
to the policy-based approach already dis-
cussed in this section, and the Department
declines to adopt that approach for the rea-
sons stated in that discussion. The approach
taken in the United Kingdom, where a gov-
ernment agency audits websites and mobile
apps, sends a report to the public entity, and
requires the entity to fix accessibility issues,
is similar to one method the Department
currently uses to enforce title II of the ADA,
including title II web and mobile app accessi-

24336 CFR 1194.1; id. at part 1194, appendix
A, section E205.4.

244 See 14 CFR 382.43.

24588 FR 51980.
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bility.24¢ Though the Department will con-
tinue to investigate complaints and enforce
the ADA, given constraints on its resources
and the large number of entities within its
purview to investigate, the Department is
unable to guarantee that it will conduct a
specific amount of enforcement under sub-
part H of this part on a particular schedule.

The Department has considered many
States’ approaches to assessing compliance
with their web accessibility laws247 and de-
clines to adopt these laws at the Federal
level. State laws like those in Florida, Illi-
nois, and Massachusetts, which do not speci-
fy how compliance will be measured or how
entities can demonstrate compliance, are es-
sentially requiring 100 percent compliance
with a technical standard. This approach is
not feasible for the reasons discussed earlier
in this section. In addition, this approach is
not feasible because of the large number and
wide variety of public entities covered by the
ADA, as compared with the relatively lim-
ited number of State agencies in a given
State. Laws like California’s, which require
entities covered by California’s law to cer-
tify or post evidence of compliance, would
impose administrative burdens on public en-
tities similar to those imposed by the inter-
national approaches discussed in the pre-
ceding paragraph. Some State agencies, in-
cluding in California, Minnesota, and Texas,
have developed assessment checklists,
trainings, testing tools, and other resources.
The Department will issue a small entity
compliance guide,248 which should help pub-
lic entities better understand their obliga-
tions. As discussed elsewhere in this appen-
dix, the Department may also provide fur-
ther guidance about best practices for a pub-
lic entity to meet its obligations under sub-
part H of this part. However, such resources
are not substitutes for clear and achievable
regulatory requirements. Some commenters
stated that regulations should not be com-
bined with best practices or guidance, and
further stated that testing methodologies
are more appropriate for guidance. The De-
partment agrees and believes State and local
government entities are best suited to deter-
mine how they will comply with the tech-
nical standard, depending on their needs and
resources.

The Department also declines to adopt a
model like the one used in Texas, which re-
quires State agencies to, among other steps,

246 See  §35.172(b) and (c) (describing the

process for compliance reviews). As noted,
however, the Department is unable to guar-
antee that it will conduct a specific amount
of enforcement under subpart H of this part
on a particular schedule.

24788 FR 51980-51981.

248 See Public Law 104-121, sec. 212, 110 Stat.
at 858.
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conduct tests with one or more accessibility
validation tools, establish an accessibility
policy that includes criteria for compliance
monitoring and a plan for remediation of
noncompliant items, and establish goals and
progress measurements for accessibility.249
This approach is one way States and other
public entities may choose to ensure that
they comply with subpart H of this part.
However, as noted in the discussion of the
policy-based approach, the Department is
unable to calibrate requirements that pro-
vide sufficient predictability and certainty
for every public entity while maintaining
sufficient flexibility. The Department de-
clines to adopt an approach like Texas’s for
the same reasons it declined to adopt a pol-
icy-based approach.

Commenters suggested a few additional
State and international approaches to com-
pliance that were not discussed in the
NPRM. Though the Department reviewed
and considered each of these approaches, it
finds that they are not appropriate to adopt
in subpart H of this part. First, Washington’s
accessibility policy 250 and associated stand-
ard?25! require agencies to develop policies
and processes to ensure compliance with the
technical standard, including implementing
and maintaining accessibility plans. As with
Texas’s law and a more general policy-based
approach, which are both discussed else-
where in this appendix, Washington’s ap-
proach would not provide sufficient speci-
ficity and certainty to ensure conformance
to a technical standard in the context of the
title II regulatory framework that applies to
a wide range of public entities; however, this
is one approach to achieving conformance
that entities could consider.

Additionally, one commenter suggested
that the Department look to the Accessi-
bility for Ontarians with Disabilities Act 252
and consider taking some of the steps to en-
sure compliance that the commenter states
Ontario has taken. Specifically, the com-
menter suggested requiring training on how
to create accessible content and creating an

2491 Tex. Admin. Code secs. 206.50, 213.21
(West 2023).

250 Wash. Tech. Sols., Policy 188—Accessi-
bility, hitps://watech. wa.gov/sites/default/files/
2023-09/188  Accessibility 2019
AS%252003% 2520 Approved.docx. A Perma ar-
chive link was unavailable for this citation.

251 Wash. Tech. Sols., Standard 188.10—Min-
imum Accessibility Standard, hittps://
watech.wa.gov/sites/default/files/2023-09/188.10
Min_Std 2019 AS Approved_ 03102020
1.doczx. A Perma archive link was unavailable
for this citation.

252 Accessibility for Ontarians With Disabil-
ities Act, 2005, S.0O. 2005, c. 11 (Can.), https:/
www.ontario.ca/laws/statute/05all [https://
perma.cc/V26 B-2NSG].
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advisory council that makes suggestions on
how to increase public education about the
law’s requirements. Though the Department
will consider providing additional guidance
to the public about how to comply with sub-
part H of this part, it declines to require
State and local government entities to pro-
vide training to their employees. This would
be part of a policy-based compliance ap-
proach, which the Department has decided
not to adopt for the reasons discussed. How-
ever, the Department notes that public enti-
ties will likely find that some training is
necessary and helpful to achieve compliance.
The Department also declines to require
State and local government entities to adopt
accessibility advisory councils because, like
training, this would be part of a policy-based
compliance approach. However, public enti-
ties remain free to do so if they choose.

Finally, a coalition of State Attorneys
General described how their States’ agencies
currently determine whether State websites
and other technology are accessible, and sug-
gested that the Department incorporate
similar practices into its compliance frame-
work. Some of these States have designated
agencies that conduct automated testing,
manual testing, or both, while others offer
online tools or require agencies to conduct
their own manual testing. Though some of
these approaches come from States not al-
ready discussed, including Hawaii, New Jer-
sey, and New York, the approaches com-
menters from these States discussed are
similar to other approaches the Department
has considered. These States have essen-
tially adopted a policy-based approach. As
noted elsewhere in this appendix, the Depart-
ment believes that it is more appropriate for
States and other regulated entities to de-
velop their own policies to ensure compli-
ance than it would be for the Department to
establish one set of compliance policies for
all public entities. Several State agencies
conduct regular audits, but as noted pre-
viously in this appendix, the Department
lacks the capacity to guarantee it will con-
duct a specific number of enforcement ac-
tions under subpart H of this part on a par-
ticular schedule. And as an agency whose
primary responsibility is law enforcement,
the Department is not currently equipped to
develop and distribute accessibility testing
software like some States have done. State
and local government entities may wish to
consider adopting practices similar to the
ones commenters described even though sub-
part H does not require them to do so.

Other Approaches Suggested by Commenters

Commenters also suggested many other ap-
proaches the Department should take to as-
sess and ensure compliance with subpart H of
this part. The Department has considered all
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of the commenters’ suggestions and declines
to adopt them at this time.

First, commenters suggested that public
entities should be permitted to provide what
they called an ‘‘accommodation’” or an
“‘equally effective alternative method of ac-
cess’”” when web content or mobile apps are
not accessible. Under the approach these
commenters envisioned, people with disabil-
ities would need to pursue an interactive
process where they discussed their access
needs with the public entity and the public
entity would determine how those needs
would be met. The Department believes that
adopting this approach would undermine a
core premise of subpart H of this part, which
is that web content and mobile apps will gen-
erally be accessible by default. That is, peo-
ple with disabilities typically will not need
to make a request to gain access to services,
programs, or activities offered online, nor
will they typically need to receive informa-
tion in a different format. If the Department
were to adopt the commenters’ suggestion,
the Department believes that subpart H
would not address the gaps in accessibility
highlighted in the need for the rulemaking
discussed in section III1.D.4 of the preamble
to the final rule, as the current state of the
law already requires public entities to pro-
vide reasonable modifications and effective
communication to people with disabilities.253
Under title II, individuals with disabilities
cannot be, by reason of such disability, ex-
cluded from participation in or denied the
benefits of the services, programs, or activi-
ties offered by State and local government
entities, including those offered via the web
and mobile apps.?5¢ One of the goals of the
ADA also includes reducing segregation.255
Accordingly, it is important for individuals
with disabilities to have access to the same
platforms as their neighbors and friends at
the same time, and the commenters’ pro-
posal would not achieve that objective.

Second, commenters suggested a process,
which is sometimes referred to as ‘‘notice
and cure,” by which a person with a dis-
ability who cannot access web content or a
mobile app would need to notify the public
entity that their web content or mobile app
was not accessible and give the public entity
a certain period of time to remediate the in-
accessibility before the entity could be con-
sidered out of compliance with subpart H of
this part. The Department is not adopting
this framework for reasons similar to those
discussed in relation to the ‘‘equally effec-
tive alternative’ approach rejected in the
previous paragraph. With subpart H, the De-
partment is ensuring that people with dis-
abilities generally will not have to request

253 Section 35.130(b)(7) and 35.160.
25442 U.S.C. 12132.
25542 U.S.C. 12101(a)(2) and (5).
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access to public entities’ web content and
content in mobile apps, nor will they typi-
cally need to wait to obtain that access.
Given the Department’s longstanding posi-
tion on the accessibility of online content,
discussed in section III.B and C of the pre-
amble to the final rule, public entities
should already be on notice of their obliga-
tions. If they are not, the final rule unques-
tionably puts them on notice.

Third, commenters suggested a flexible ap-
proach to compliance that would only re-
quire substantial compliance, good faith ef-
fort, reasonable efforts, or some similar con-
cept that would allow the meaning of com-
pliance to vary too widely depending on the
circumstances, and without a clear connec-
tion to whether those efforts result in actual
improvements to accessibility for people
with disabilities. The Department declines
to adopt this approach because it does not
believe such an approach would provide suffi-
cient certainty or predictability to State and
local government entities or individuals
with disabilities. Such an approach would
undermine the benefits of adopting a tech-
nical standard.

The Department has already built a series
of mechanisms into subpart H of this part
that are designed to make it feasible for pub-
lic entities to comply, including the delayed
compliance dates in §35.200(b), the excep-
tions in §35.201, the conforming alternate
version provision in §35.202, the fundamental
alteration or undue burdens limitations in
§35.204, and the compliance approach dis-
cussed here. In doing so, the Department has
allowed for several departures from the tech-
nical standard, but only under clearly de-
fined and uniform criteria, well-established
principles in the ADA or WCAG, or cir-
cumstances that would not affect substan-
tially equivalent access. Many of the ap-
proaches that commenters proposed are not
similarly cabined. Those approaches would
often allow public entities’ mere attempts to
achieve compliance to substitute for access.
The Department declines to adopt more
flexibility than it already has because it
finds that doing so would come at too great
a cost to accessibility and to the clarity of
the obligations in subpart H.

Fourth, several commenters proposed a
multi-factor or tiered approach to compli-
ance. For example, one commenter suggested
a three-tiered system where after one failed
accessibility test the public entity would in-
vestigate the problem, after multiple in-
stances of nonconformance they would enter
into a voluntary compliance agreement with
the Department, and if there were wide-
spread inaccessibility, the Department
would issue a finding of noncompliance and
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impose a deadline for remediation. Simi-
larly, another commenter proposed that en-
forcement occur only when two of three cri-
teria are met: errors are inherent to the con-
tent itself, errors are high impact or widely
prevalent, and the entity shows no evidence
of measurable institutional development re-
garding accessibility policy or practice with-
in a designated time frame. The Department
believes that these and other similar multi-
factor approaches to compliance would be
too complex for public entities to understand
and for the Department to administer. It
would also be extremely challenging for the
Department to define the parameters for
such an approach with an appropriate level
of precision and a sufficiently well-reasoned
justification.

Finally, many commenters proposed ap-
proaches to compliance that would expand
the Department’s role. Commenters sug-
gested that the Department grant exceptions
to the requirements in subpart H of this part
on a case-by-case basis; specify escalating
penalties; conduct accessibility audits, test-
ing, or monitoring; provide grant funding;
develop accessibility advisory councils; pro-
vide accessibility testing tools; specify ac-
ceptable accessibility testing software, re-
sources, or methodologies; provide a list of
accessibility contractors; and provide guid-
ance, technical assistance, or training.

With the exception of guidance and con-
tinuing to conduct accessibility testing as
part of compliance reviews or other enforce-
ment activities, the Department is not cur-
rently in a position to take any of the ac-
tions commenters requested. As described in
this section, the Department has limited en-
forcement resources. It is not able to review
requests for exceptions on a case-by-case
basis, nor is it able to conduct accessibility
testing or monitoring outside of compliance
reviews, settlement agreements, or consent
decrees. Civil penalties for noncompliance
with the ADA are set by statute and are not
permitted under title I1.256 Though the De-
partment sometimes seeks monetary relief
for individuals aggrieved under title II in its
enforcement actions, the appropriate
amount of relief is determined on a case-by-
case basis and would be challenging to estab-
lish in a generally applicable rule. The De-
partment does not currently operate a grant
program to assist public entities in com-
plying with the ADA, and, based on the
availability and allocation of the Depart-
ment’s current resources, it does not believe
that administering advisory committees
would be the best use of its resources. The
Department also lacks the resources and

256 See 42 U.S.C. 12188(b)(2)(C) (allowing civil
penalties under title III); see also 28 CFR
36.504(a)(3) (updating the civil penalty
amounts).
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technical expertise to develop and distribute
accessibility testing software.

The Department will issue a small entity
compliance guide25”7 and will continue to
consider what additional guidance or train-
ing it can provide that will assist public en-
tities in complying with their obligations.
However, the Department believes that so
long as public entities satisfy the require-
ments of subpart H of this part, it is appro-
priate to allow public entities flexibility to
select accessibility tools and contractors
that meet their individualized needs. Any
specific list of tools or contractors that the
Department could provide is unlikely to be
helpful given the rapid pace at which soft-
ware and contractor availability changes.
Public entities may find it useful to consult
other publicly available resources that can
assist in selecting accessibility evaluation
tools and experts.258 Resources for training
are also already available.25 State and local
government entities do not need to wait for
the Department’s guidance before consulting
with technical experts and using resources
that already exist.

PUBLIC COMMENTS ON OTHER ISSUES IN
RESPONSE TO THE NPRM

The Department received comments on a
variety of other issues in response to the
NPRM. The Department responds to the re-
maining issues not already addressed in this
section-by-section analysis.

Scope

The Department received some comments
that suggested that the Department should
take actions outside the scope of the rule-
making to improve accessibility for people
with disabilities. For example, the Depart-
ment received comments suggesting that the
rulemaking should: apply to all companies
or entities covered under title III of the
ADA; prohibit public entities from making
information or communication available
only via internet means; revise other por-
tions of the title II regulation like subpart B
of this part (general requirements); require
accessibility of all documents behind any
paywall regardless of whether title II ap-
plies; and address concerns about how the in-
creased use of web and mobile app tech-
nologies may affect individuals with electro-
magnetic sensitivity. While the Department

257 See Public Law 104-121, sec. 212, 110 Stat.
at 858.

258 See, e.g., W3C, Evaluating Web Accessi-
bility Overview, https:/www.w3.org/WAI/test-
evaluate/ [https://perma.cc/6RDS-X6AR] (Aug. 1,
2023).

259 See, e.g., W3C, Digital Accessibility Foun-
dations Free Online Course, https://www.w3.org/
WAI/courses/foundations-course/ [https://
perma.cc/KU9L-NU4H] (Oct. 24, 2023).
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recognizes that these are important accessi-
bility issues to people with disabilities
across the country, they are outside of the
scope of subpart H of this part, which focuses
on web and mobile app accessibility under
title II. Accordingly, these issues are not ad-
dressed in detail in subpart H.

The Department also received comments
recommending that this part cover a broader
range of technology in addition to web con-
tent and mobile apps, including technologies
that may be developed in the future. The De-
partment declines to broaden this part in
this way. If, for example, the Department
were to broaden the scope of the rulemaking
to cover an open-ended range of technology,
it would undermine one of the major goals of
the rulemaking, which is to adopt a tech-
nical standard State and local government
entities must adhere to and clearly specify
which content must comply with that stand-
ard. In addition, the Department does not
currently have sufficient information about
how technology will develop in the future,
and how WCAG 2.1 Level AA will (or will
not) apply to that technology, to enable the
Department to broaden the part to cover all
future technological developments. Also, the
Department has a long history of engaging
with the public and stakeholders about web
and mobile app accessibility and determined
that it was appropriate to prioritize regu-
lating in that area. However, State and local
government entities have existing obliga-
tions under title II of the ADA with respect
to services, programs, and activities offered
through other types of technology.260

Another commenter suggested that the
rulemaking should address operating sys-
tems. The commenter also suggested clari-
fying that public entities are required to en-
sure web content and mobile apps are acces-
sible, usable, and interoperable with assist-
ive technology. The Department understands
this commenter to be requesting that the
Department establish additional technical
standards in this part beyond WCAG 2.1
Level AA, such as technical standards re-
lated to software. As discussed in this sec-
tion and the section-by-section analysis of
§35.104, subpart H of this part focuses on web
content and mobile apps. The Department
also clarified in the section-by-section anal-
ysis of §35.200 why it believes WCAG 2.1
Level AA is the appropriate technical stand-
ard for subpart H.

Coordination With Other Federal and State
Entities

One commenter asked if the Department
has coordinated with State governments and
other Federal agencies that are working to
address web and mobile app accessibility to
ensure there is consistency with other gov-

260 See §§35.130(b)(1)(ii) and (b)(7) and 35.160.

Pt. 35, App. D

ernment accessibility requirements. Subpart
H of this part is being promulgated under
part A of title II of the ADA. The Depart-
ment’s analysis and equities may differ from
State and local government entities that
may also interpret and enforce other laws
addressing the rights of people with disabil-
ities. However, through the NPRM process,
the Department received feedback from the
public, including public entities, through
written comments and listening sessions. In
addition, the final rule and associated NPRM
were circulated to other Federal Government
agencies as part of the Executive Order 12866
review process. In addition, under Executive
Order 12250, the Department also coordinates
with other Federal agencies to ensure the
consistent and effective implementation of
section 504 of the Rehabilitation Act, which
prohibits discrimination on the basis of dis-
ability, and to ensure that such implementa-
tion is consistent with title II of the ADA
across the Federal Government.26! Accord-
ingly, the Department will continue to work
with other Federal agencies to ensure con-
sistency with its interpretations in the final
rule, in accordance with Executive Order
12250.

Impact on State Law

Some commenters discussed how this part
might impact State law, including one com-
ment that asked how a public entity should
proceed if it is subject to a State law that
provides greater protections than this part.
This part will preempt State laws affecting
entities subject to title IT of the ADA only to
the extent that those laws provide less pro-
tection for the rights of individuals with dis-
abilities.262 This part does not invalidate or
limit the remedies, rights, and procedures of
any State laws that provide greater or equal
protection for the rights of individuals with
disabilities. Moreover, the Department’s pro-
vision on equivalent facilitation at §35.203

261 Memorandum for Federal Agency Civil

Rights Directors and General Counsels, from
Kristen Clarke, Assistant Attorney General,
Civil Rights Division, U.S. Department of
Justice, Re: Executive Order 12250 Enforcement
and Coordination Updates (Jan. 20, 2023),
hitps://www.justice.gov/media/1284016/d1?inline
[Attps://perma.cc/AL6Q-QCE7]; Memorandum
for Federal Agency Civil Rights Directors
and General Counsels, from John M. Gore,
Acting Assistant Attorney General, Civil
Rights Division, U.S. Department of Justice,
Re: Coordination of Federal Agencies’ Imple-
mentation of Title II of the Americans with Dis-
abilities Act and Section 504 of the Rehabilita-
tion Act, Civil Rights Division, U.S. Depart-
ment of Justice (Apr. 24, 2018), htips:/
www.justice.gov/crt/page/file/1060321/download
[https://perma.cc/IQRIS-BVU?2].
262 See 42 U.S.C. 12201.
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provides that nothing prevents a public enti-
ty from using designs, methods, or tech-
niques as alternatives to those prescribed in
subpart H of this part, provided that such al-
ternatives result in substantially equivalent
or greater accessibility and usability. Ac-
cordingly, for example, if a State law re-
quires public entities in that State to con-
form to WCAG 2.2, nothing in subpart H
would prevent a public entity from con-
forming with that standard.

Preezxisting Technology

One public entity said that the Depart-
ment should permit public entities to con-
tinue to use certain older technologies, be-
cause some public entities have systems that
were developed several years ago with tech-
nologies that may not be able to comply
with this part. The commenter also added
that if a public entity is aware of the tech-
nical difficulties or need for remediation in
relation to recent maintenance, updates, or
repairs, more leniency should be given to the
public entity with respect to the compliance
time frame.

The Department believes it has balanced
the need to establish a workable standard for
public entities with the need to ensure acces-
sibility for people with disabilities in many
ways, such as by establishing delayed com-
pliance dates to give public entities time to
ensure their technologies can comply with
subpart H of this part. In addition, subpart H
provides some exceptions addressing older
content, such as the exceptions for archived
web content, preexisting conventional elec-
tronic documents, and preexisting social
media posts. The Department believes that
these exceptions will assist covered entities
in using their resources more efficiently.
Also, the Department notes that public enti-
ties will be able to rely on the fundamental
alteration or undue burdens and limitations
in subpart H where they can satisfy the re-
quirements of those provisions. Finally, the
Department discussed isolated or temporary
interruptions in §35.205 of the section-by-sec-
tion analysis, where it explained its decision
not to separately excuse an entity’s isolated
or temporary noncompliance with §35.200 due
to maintenance or repairs.

Overlays

Several comments expressed concerns
about public entities using accessibility
overlays and automated checkers.263 Subpart
H of this part sets forth a technical standard

263 See W3C, Overlay Capabilities Inventory:
Draft Community Group Report (Feb. 12, 2024),
hitps://allyedge.github.io/capabilities/  [https:/
perma.cc/2762-VIEV]; see also W3C, Draft Web
Accessibility Evaluation Tools List, https:/
www.w3.org/WAI/ER/tools/ [https://perma.cc/
QIME-Q3VW] (last visited Feb. 12, 2024).
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for public entities’ web content and mobile
apps. Subpart H does not address the inter-
nal policies or procedures that public enti-
ties might implement to conform to the
technical standard under subpart H.

ADA Coordinator

At least one commenter suggested that the
Department should require public entities to
hire an ADA Coordinator devoted specifi-
cally to web accessibility, similar to the re-
quirement in the existing title II regulation
at §35.107(a). The Department believes it is
important for public entities to have flexi-
bility in deciding how to internally oversee
their compliance with subpart H of this part.
However, nothing in subpart H would pro-
hibit a public entity from appointing an
ADA coordinator for web content and mobile
apps if the public entity believes taking such
an action would help it comply with subpart
H.

[AG Order No. 5919-2024, 89 FR 31338, Apr. 24,
2024]

PART  36—NONDISCRIMINATION
ON THE BASIS OF DISABILITY BY
PUBLIC ACCOMMODATIONS
ANSD IN COMMERCIAL FACILI-
TIE

Subpart A—General

Sec.

36.101
36.102
36.103

Purpose and broad coverage.
Application.

Relationship to other laws.
36.104 Definitions.

36.105 Definition of ‘“‘disability.”
36.106-36.199 [Reserved]

Subpart B—General Requirements

36.201
36.202
36.203
36.204
36.205

General.

Activities.

Integrated settings.

Administrative methods.

Association.

36.206 Retaliation or coercion.

36.207 Places of public accommodations lo-
cated in private residences.

36.208 Direct threat.

36.209 Illegal use of drugs.

36.210 Smoking.

36.211 Maintenance of accessible features.

36.212 Insurance.

36.213 Relationship of subpart B to subparts
C and D of this part.

36.214-36.299 [Reserved]

Subpart C—Specific Requirements

36.301 Eligibility criteria.
36.302 Modifications in policies, practices,
or procedures.
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