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§38.4

Educator, as defined in section
1131(n)(2) of Pub. L. 95-561 means an in-
dividual whose services are required, or
who is employed, in an education posi-
tion as defined in §38.3.

Employment contract means a signed
agreement executed by and between
the Bureau and the individual em-
ployee hired or converted under this
part, that specifies the position title,
period of employment, and compensa-
tion attached thereto.

Involuntary change in position means
the release of an employee from his/her
position instigated by a change in pro-
gram or other occurrence beyond the
control of the employee.

Local school board, as used in this
part and defined in section 1139(7) of
Pub. L. 95-561, means a body chosen in
accordance with the laws of the tribe
to be served or, in the absence of such
laws, the body elected by the parents of
the Indian children attending a Bu-
reau-operated school. In schools serv-
ing a substantial number of students
from different tribes, the members
shall be appointed by the governing
bodies of the tribes affected and the
number of such members shall be de-
termined by the Director in consulta-
tion with the affected tribes.

Probationary period means the exten-
sion of the appointed process during
which a person’s character and ability
to satisfactorily meet the requirements
of the position are reviewed.

School board means an Agency school
board or a local school board.

School supervisor means the Bureau
official in charge of a Bureau school
who reports to an Agency Super-
intendent for Education. In the case of
an off-reservation residential school(s),
and, in some cases, peripheral dor-
mitories and on-reservation day
schools, the school supervisor shall re-
port to the Area Education Programs
Administrator.

School term is that term which begins
usually in the last summer or fall and
ends in the Spring. It may be inter-
rupted by one or more vacations.

§38.4 Education positions.

(a) The Director shall establish the
kinds of positions required to carry out
the Bureau’s education function. No
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position will be established or contin-
ued for which:

(1) Funds are not available; or

(2) There is not a clearly demon-
strable need and intent for it to carry
out an education function.

(b) Positions established for regular
school operations will be restricted to
school term or program duration. Par-
ticular care shall be taken to insure
that year-long positions are not estab-
lished unless they are clearly required
and involve essential 12-month assign-
ments.

§38.5 Qualifications for educators.

(a) Qualifications related to positions.
Job qualification requirements shall be
at least equivalent to those established
by the appropriate licensing and cer-
tification authorities of the State in
which the position is located.

(b) Qualifications related to individuals.
An applicant for an education position
must establish that he/she meets the
requirements of the position by sub-
mitting an application and a college
transcript, as appropriate, to the local
school supervisor, Agency Super-
intendent for Education (ASE), Area
Education Programs Administrator
(AEPA), or Director and appearing for
an interview if requested by the official
involved. The applicant’s education
and experience will be subject to
verification by the ASE or the AEPA.
Employees who falsify experience and
employment history may be subject to
disciplinary action or discharge from
the position to which he/she is ap-
pointed.

(1) School boards may waive formal
education and State certification re-
quirements for tribal members who are
hired to teach tribal culture and lan-
guage.

(2) Tribal members appointed under
this waiver may not have their basic
pay rate set higher than the rate paid
to qualified educators in teaching posi-
tions at that school.

(c) Identification of qualified individ-
uals. The Director shall require each
ASE, AEPA, and other appropriate
local official in the education program
organization to maintain lists of quali-
fied and interviewed applicants for
each of the kinds of established posi-
tions. Applications on file shall be
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purged annually. Applicants whose
qualifications are established and who
indicate an interest in working in spec-
ified locations will be included on
those local applicant lists. The Direc-
tor shall maintain a national list of
qualified applicants for each of the
kinds of positions established. Appli-
cants whose qualifications are estab-
lished and who either do not indicate
an interest in a specific location or in-
dicate an interest in working in any lo-
cation will be entered on the national
list. The national list is a secondary
source of applicants.

(d) Special recruitment and training for
Indian educators. The Director shall re-
view annually the Bureau’s ‘‘Recruit-
ment of Indian Educators Program”
and update as necessary. The Director
will define individual training plans for
trainees and subsequent promotional
opportunities for advancement based
upon satisfactory job performance in
this program.

§38.6 Basic compensation for edu-
cators and education positions.

(a) Schedule of basic compensation
rates. The Director shall establish a
schedule for each pay level specified in
part 62 of the Bureau of Indian Affairs
Manual (BIAM). The schedule will be
revised at the same time as and be con-
sistent with rates in effect under the
General Schedule or Federal Wage Sys-
tem for individuals with comparable
qualifications, and holding comparable
positions.

(b) Range of pay rates for positions
within pay levels. The range of basic
compensation rates for positions as-
signed to each pay level will be con-
sistent with the General Schedule or
Federal Wage System rates that would
otherwise be applicable if the position
were classified under chapter 51 or sub-
chapter IV of chapter 53 of title 5 of the
United States Code (U.S.C.). The max-
imum pay shall not exceed step 10 of
the comparable General Schedule posi-
tion by more than ten percent.

(c) Schedule of compensation rates for
teachers and counselors. The basic com-
pensation for teachers and counselors,
including dormitory counselors and
homeliving counselors, shall be deter-
mined in accordance with rates set by
the Defense Department Overseas

§38.6

Teachers Pay and Personnel Practices
Act. The schedule used shall be the
current published schedule for the
school year beginning on or after July
1 of each year.

(d) Adjusting employee basic compensa-
tion rates. (1) Except for employees oc-
cupying positions of teachers and coun-
selors, including dormitory counselors
and homeliving counselors, adjust-
ments in an employee’s basic com-
pensation made in connection with
each contract renewal will be based on
the following:

(i) Contract renewal incentive—one
pay increment for each renewal, not to
exceed four increments, unless the edu-
cator is covered by a negotiated labor
union agreement.

(ii) Performance—employees whose
performance is rated ‘‘above satisfac-
tory’’; one pay increment; employees
whose performance is rated ‘out-
standing’’; two pay increments.

(2) Pay increments based on edu-
cation may be awarded as outlined in
62 BIAM.

(e) Special additions to basic compensa-
tion. The Director is authorized to es-
tablished the following special addi-
tions to rates of basic compensation:

(1) The Director may authorize pay-
ment of a staffing differential not ex-
ceeding 25 per centum of the rate of
basic compensation based on a for-
mally-documented request by an ASE
or AEPA. Such a staffing differential
shall only be authorized in writing
when the Director determines that:

(i) It is warranted by the geographic
isolation of the work site or other un-
usually difficult environmental work-
ing or living conditions and/or,

(ii) It is necessary as a recruitment
or retention incentive. This staffing
differential is to be computed on the
basic schedule rate before any other
additions are computed.

(2) Special rates may be established
for recruitment and retention applica-
ble only to a specific position or to spe-
cific types of positions in specific loca-
tions based on a formally documented
request by an ASE or AEPA and sub-
mitted to the Director for approval.
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