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§1002.85

REQUIREMENT OF NOTICE

§1002.85 Must the employee give ad-
vance notice to the employer of his
or her service in the uniformed
services?

(a) Yes. The employee, or an appro-
priate officer of the uniformed service
in which his or her service is to be per-
formed, must notify the employer that
the employee intends to leave the em-
ployment position to perform service
in the uniformed services, with certain
exceptions described below. In cases in
which an employee is employed by
more than one employer, the employee,
or an appropriate office of the uni-
formed service in which his or her serv-
ice is to be performed, must notify
each employer that the employee in-
tends to leave the employment position
to perform service in the uniformed
services, with certain exceptions de-
scribed below.

(b) The Department of Defense
USERRA regulations at 32 CFR 104.3
provide that an ‘‘appropriate officer”
can give notice on the employee’s be-
half. An ‘“‘appropriate officer’ is a com-
missioned, warrant, or non-commis-
sioned officer authorized to give such
notice by the military service con-
cerned.

(c) The employee’s notice to the em-
ployer may be either verbal or written.
The notice may be informal and does
not need to follow any particular for-
mat.

(d) Although USERRA does not speci-
fy how far in advance notice must be
given to the employer, an employee
should provide notice as far in advance
as 1is reasonable wunder the cir-
cumstances. In regulations promul-
gated by the Department of Defense
under USERRA, 32 CFR 104.6(a)(2)(1)(B),
the Defense Department ‘‘strongly rec-
ommends that advance notice to civil-
ian employers be provided at least 30
days prior to departure for uniformed
service when it is feasible to do so.”

§1002.86 When is the employee ex-
cused from giving advance notice of
service in the uniformed services?

The employee is required to give ad-
vance notice of pending service unless
giving such notice is prevented by mili-
tary necessity, or is otherwise impos-
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sible or unreasonable under all the cir-
cumstances.

(a) Only a designated authority can
make a determination of ‘‘military ne-
cessity,” and such a determination is
not subject to judicial review. Guide-
lines for defining ‘‘military necessity”’
appear in regulations issued by the De-
partment of Defense at 32 CFR 104.3. In
general, these regulations cover situa-
tions where a mission, operation, exer-
cise or requirement is classified, or
could be compromised or otherwise ad-
versely affected by public knowledge.
In certain cases, the Secretary of
Homeland Security, in consultation
with the Secretary of Defense, can
make a determination that giving of
notice by intermittent disaster-re-
sponse appointees of the National Dis-
aster Medical System is precluded by
“military necessity.” See 42 TU.S.C.
300hh-11(e)(3)(B).

(b) It may be impossible or unreason-
able to give advance notice under cer-
tain circumstances. Such cir-
cumstances may include the unavail-
ability of the employee’s employer or
the employer’s representative, or a re-
quirement that the employee report for
uniformed service in an extremely
short period of time.

§1002.87 Is the employee required to
get permission from his or her em-
ployer before leaving to perform
service in the uniformed services?

No. The employee is not required to
ask for or get his or her employer’s
permission to leave to perform service
in the uniformed services. The em-
ployee is only required to give the em-
ployer notice of pending service.

§1002.88 Is the employee required to
tell his or her civilian employer
that he or she intends to seek reem-
ployment after completing wuni-
formed service before the employee
leaves to perform service in the uni-
formed services?

No. When the employee leaves the
employment position to begin a period
of service, he or she is not required to
tell the civilian employer that he or
she intends to seek reemployment after
completing uniformed service. Even if
the employee tells the employer before
entering or completing uniformed serv-
ice that he or she does not intend to
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