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§1002.194

the promotion or eligibility for pro-
motion must be made effective as of
the date it would have occurred had
employment not been interrupted by
uniformed service.

§1002.194 Can the application of the
escalator principle result in ad-
verse consequences when the em-
ployee is reemployed?

Yes. The Act does not prohibit lawful
adverse job consequences that result
from the employee’s restoration on the
seniority ladder. Depending on the cir-
cumstances, the escalator principle
may cause an employee to be reem-
ployed in a higher or lower position,
laid off, or even terminated. For exam-
ple, if an employee’s seniority or job
classification would have resulted in
the employee being laid off during the
period of service, and the layoff contin-
ued after the date of reemployment, re-
employment would reinstate the em-
ployee to layoff status. Similarly, the
status of the reemployment position
requires the employer to assess what
would have happened to such factors as
the employee’s opportunities for ad-
vancement, working conditions, job lo-
cation, shift assignment, rank, respon-
sibility, and geographical location, if
he or she had remained continuously
employed. The reemployment position
may involve transfer to another shift
or location, more or less strenuous
working conditions, or changed oppor-
tunities for advancement, depending
upon the application of the escalator
principle.

§1002.195 What other factors can de-
termine the reemployment posi-
tion?

Once the employee’s escalator posi-
tion is determined, other factors may
allow, or require, the employer to re-
employ the employee in a position
other than the escalator position.
These factors, which are explained in
§§1002.196 through 1002.199, are:

(a) The length of the employee’s most
recent period of uniformed service;

(b) The employee’s qualifications;
and,

(c) Whether the employee has a dis-
ability incurred or aggravated during
uniformed service.
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§1002.196 What is the employee’s re-
employment position if the period
of service was less than 91 days?

Following a period of service in the
uniformed services of less than 91 days,
the employee must be reemployed ac-
cording to the following priority:

(a) The employee must be reem-
ployed in the escalator position. He or
she must be qualified to perform the
duties of this position. The employer
must make reasonable efforts to help
the employee become qualified to per-
form the duties of this position.

(b) If the employee is not qualified to
perform the duties of the escalator po-
sition after reasonable efforts by the
employer, the employee must be reem-
ployed in the position in which he or
she was employed on the date that the
period of service began. The employee
must be qualified to perform the duties
of this position. The employer must
make reasonable efforts to help the
employee become qualified to perform
the duties of this position.

(c) If the employee is not qualified to
perform the duties of the escalator po-
sition or the pre-service position, after
reasonable efforts by the employer, he
or she must be reemployed in any other
position that is the nearest approxima-
tion first to the escalator position and
then to the pre-service position. The
employee must be qualified to perform
the duties of this position. The em-
ployer must make reasonable efforts to
help the employee become qualified to
perform the duties of this position.

§1002.197 What is the reemployment
position if the employee’s period of
service in the uniformed services
was more than 90 days?

Following a period of service of more
than 90 days, the employee must be re-
employed according to the following
priority:

(a) The employee must be reem-
ployed in the escalator position or a
position of like seniority, status, and
pay. He or she must be qualified to per-
form the duties of this position. The
employer must make reasonable efforts
to help the employee become qualified
to perform the duties of this position.
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(b) If the employee is not qualified to
perform the duties of the escalator po-
sition or a like position after reason-
able efforts by the employer, the em-
ployee must be reemployed in the posi-
tion in which he or she was employed
on the date that the period of service
began or in a position of like seniority,
status, and pay. The employee must be
qualified to perform the duties of this
position. The employer must make rea-
sonable efforts to help the employee
become qualified to perform the duties
of this position.

(c) If the employee is not qualified to
perform the duties of the escalator po-
sition, the pre-service position, or a
like position, after reasonable efforts
by the employer, he or she must be re-
employed in any other position that is
the nearest approximation first to the
escalator position and then to the pre-
service position. The employee must be
qualified to perform the duties of this
position. The employer must make rea-
sonable efforts to help the employee
become qualified to perform the duties
of this position.

§1002.198 What efforts must the em-
ployer make to help the employee
become qualified for the reemploy-
ment position?

The employee must be qualified for
the reemployment position. The em-
ployer must make reasonable efforts to
help the employee become qualified to
perform the duties of this position. The
employer is not required to reemploy
the employee on his or her return from
service if he or she cannot, after rea-
sonable efforts by the employer, qual-
ify for the appropriate reemployment
position.

(a)() ‘“‘Qualified”” means that the em-
ployee has the ability to perform the
essential tasks of the position. The em-
ployee’s inability to perform one or
more non-essential tasks of a position
does not make him or her unqualified.

(2) Whether a task is essential de-
pends on several factors, and these fac-
tors include but are not limited to:

(i) The employer’s judgment as to
which functions are essential;

(ii) Written job descriptions devel-
oped before the hiring process begins;

(iii) The amount of time on the job
spent performing the function;

§1002.210

(iv) The consequences of not requir-
ing the individual to perform the func-
tion;

(v) The terms of a collective bar-
gaining agreement;

(vi) The work experience of past in-
cumbents in the job; and/or

(vii) The current work experience of
incumbents in similar jobs.

(b) Only after the employer makes
reasonable efforts, as defined in
§1002.5(i), may it determine that the
employee is not qualified for the reem-
ployment position. These reasonable
efforts must be made at no cost to the
employee.

§1002.199 What priority must the em-
ployer follow if two or more return-
ing employees are entitled to reem-
ployment in the same position?

If two or more employees are entitled
to reemployment in the same position
and more than one employee has re-
ported or applied for employment in
that position, the employee who first
left the position for uniformed service
has the first priority on reemployment
in that position. The remaining em-
ployee (or employees) is entitled to be
reemployed in a position similar to
that in which the employee would have
been reemployed according to the rules
that normally determine a reemploy-
ment position, as set out in §§1002.196
and 1002.197.

SENIORITY RIGHTS AND BENEFITS

§1002.210 What seniority rights does
an employee have when reemployed
following a period of uniformed
service?

The employee is entitled to the se-
niority and seniority-based rights and
benefits that he or she had on the date
the uniformed service began, plus any
seniority and seniority-based rights
and benefits that the employee would
have attained if he or she had remained
continuously employed. In determining
entitlement to seniority and seniority-
based rights and benefits, the period of
absence from employment due to or ne-
cessitated by uniformed service is not
considered a break in employment. The
rights and benefits protected by
USERRA upon reemployment include
those provided by the employer and
those required by statute. For example,
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