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§1002.194

the promotion or eligibility for pro-
motion must be made effective as of
the date it would have occurred had
employment not been interrupted by
uniformed service.

§1002.194 Can the application of the
escalator principle result in ad-
verse consequences when the em-
ployee is reemployed?

Yes. The Act does not prohibit lawful
adverse job consequences that result
from the employee’s restoration on the
seniority ladder. Depending on the cir-
cumstances, the escalator principle
may cause an employee to be reem-
ployed in a higher or lower position,
laid off, or even terminated. For exam-
ple, if an employee’s seniority or job
classification would have resulted in
the employee being laid off during the
period of service, and the layoff contin-
ued after the date of reemployment, re-
employment would reinstate the em-
ployee to layoff status. Similarly, the
status of the reemployment position
requires the employer to assess what
would have happened to such factors as
the employee’s opportunities for ad-
vancement, working conditions, job lo-
cation, shift assignment, rank, respon-
sibility, and geographical location, if
he or she had remained continuously
employed. The reemployment position
may involve transfer to another shift
or location, more or less strenuous
working conditions, or changed oppor-
tunities for advancement, depending
upon the application of the escalator
principle.

§1002.195 What other factors can de-
termine the reemployment posi-
tion?

Once the employee’s escalator posi-
tion is determined, other factors may
allow, or require, the employer to re-
employ the employee in a position
other than the escalator position.
These factors, which are explained in
§§1002.196 through 1002.199, are:

(a) The length of the employee’s most
recent period of uniformed service;

(b) The employee’s qualifications;
and,

(c) Whether the employee has a dis-
ability incurred or aggravated during
uniformed service.
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§1002.196 What is the employee’s re-
employment position if the period
of service was less than 91 days?

Following a period of service in the
uniformed services of less than 91 days,
the employee must be reemployed ac-
cording to the following priority:

(a) The employee must be reem-
ployed in the escalator position. He or
she must be qualified to perform the
duties of this position. The employer
must make reasonable efforts to help
the employee become qualified to per-
form the duties of this position.

(b) If the employee is not qualified to
perform the duties of the escalator po-
sition after reasonable efforts by the
employer, the employee must be reem-
ployed in the position in which he or
she was employed on the date that the
period of service began. The employee
must be qualified to perform the duties
of this position. The employer must
make reasonable efforts to help the
employee become qualified to perform
the duties of this position.

(c) If the employee is not qualified to
perform the duties of the escalator po-
sition or the pre-service position, after
reasonable efforts by the employer, he
or she must be reemployed in any other
position that is the nearest approxima-
tion first to the escalator position and
then to the pre-service position. The
employee must be qualified to perform
the duties of this position. The em-
ployer must make reasonable efforts to
help the employee become qualified to
perform the duties of this position.

§1002.197 What is the reemployment
position if the employee’s period of
service in the uniformed services
was more than 90 days?

Following a period of service of more
than 90 days, the employee must be re-
employed according to the following
priority:

(a) The employee must be reem-
ployed in the escalator position or a
position of like seniority, status, and
pay. He or she must be qualified to per-
form the duties of this position. The
employer must make reasonable efforts
to help the employee become qualified
to perform the duties of this position.
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