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sponsored by State or local govern-
ments or religious organizations for 
their employees. 

(c) USERRA covers multiemployer 
plans maintained pursuant to one or 
more collective bargaining agreements 
between employers and employee orga-
nizations. USERRA applies to multi-
employer plans as they are defined in 
ERISA at 29 U.S.C. 1002(37). USERRA 
contains provisions that apply specifi-
cally to multiemployer plans in certain 
situations. 

§ 1002.164 What health plan coverage 
must the employer provide for the 
employee under USERRA? 

If the employee has coverage under a 
health plan in connection with his or 
her employment, the plan must permit 
the employee to elect to continue the 
coverage for a certain period of time as 
described below: 

(a) When the employee is performing 
service in the uniformed services, he or 
she is entitled to continuing coverage 
for himself or herself (and dependents 
if the plan offers dependent coverage) 
under a health plan provided in connec-
tion with the employment. The plan 
must allow the employee to elect to 
continue coverage for a period of time 
that is the lesser of: 

(1) The 24-month period beginning on 
the date on which the employee’s ab-
sence for the purpose of performing 
service begins; or, 

(2) The period beginning on the date 
on which the employee’s absence for 
the purpose of performing service be-
gins, and ending on the date on which 
he or she fails to return from service or 
apply for a position of employment as 
provided under sections 1002.115–123 of 
these regulations. 

(b) USERRA does not require the em-
ployer to establish a health plan if 
there is no health plan coverage in con-
nection with the employment, or, 
where there is a plan, to provide any 
particular type of coverage. 

(c) USERRA does not require the em-
ployer to permit the employee to ini-
tiate new health plan coverage at the 
beginning of a period of service if he or 
she did not previously have such cov-
erage. 

§ 1002.165 How does the employee 
elect continuing health plan cov-
erage? 

USERRA does not specify require-
ments for electing continuing cov-
erage. Health plan administrators may 
develop reasonable requirements ad-
dressing how continuing coverage may 
be elected, consistent with the terms of 
the plan and the Act’s exceptions to 
the requirement that the employee 
give advance notice of service in the 
uniformed services. For example, the 
employee cannot be precluded from 
electing continuing health plan cov-
erage under circumstances where it is 
impossible or unreasonable for him or 
her to make a timely election of cov-
erage. 

§ 1002.166 How much must the em-
ployee pay in order to continue 
health plan coverage? 

(a) If the employee performs service 
in the uniformed service for fewer than 
31 days, he or she cannot be required to 
pay more than the regular employee 
share, if any, for health plan coverage. 

(b) If the employee performs service 
in the uniformed service for 31 or more 
days, he or she may be required to pay 
no more than 102% of the full premium 
under the plan, which represents the 
employer’s share plus the employee’s 
share, plus 2% for administrative costs. 

(c) USERRA does not specify require-
ments for methods of paying for con-
tinuing coverage. Health plan adminis-
trators may develop reasonable proce-
dures for payment, consistent with the 
terms of the plan. 

§ 1002.167 What actions may a plan ad-
ministrator take if the employee 
does not elect or pay for continuing 
coverage in a timely manner? 

The actions a plan administrator 
may take regarding the provision or 
cancellation of an employee’s con-
tinuing coverage depend on whether 
the employee is excused from the re-
quirement to give advance notice, 
whether the plan has established rea-
sonable rules for election of continu-
ation coverage, and whether the plan 
has established reasonable rules for the 
payment for continuation coverage. 

(a) No notice of service and no election 
of continuation coverage: If an employer 
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provides employment-based health cov-
erage to an employee who leaves em-
ployment for uniformed service with-
out giving advance notice of service, 
the plan administrator may cancel the 
employee’s health plan coverage upon 
the employee’s departure from employ-
ment for uniformed service. However, 
in cases in which an employee’s failure 
to give advance notice of service was 
excused under the statute because it 
was impossible, unreasonable, or pre-
cluded by military necessity, the plan 
administrator must reinstate the em-
ployee’s health coverage retroactively 
upon his or her election to continue 
coverage and payment of all unpaid 
amounts due, and the employee must 
incur no administrative reinstatement 
costs. In order to qualify for an excep-
tion to the requirement of timely elec-
tion of continuing health care, an em-
ployee must first be excused from giv-
ing notice of service under the statute. 

(b) Notice of service but no election of 
continuing coverage: Plan administra-
tors may develop reasonable require-
ments addressing how continuing cov-
erage may be elected. Where health 
plans are also covered under the Con-
solidated Omnibus Budget Reconcili-
ation Act of 1985, 26 U.S.C. 4980B 
(COBRA), it may be reasonable for a 
health plan administrator to adopt 
COBRA-compliant rules regarding elec-
tion of continuing coverage, as long as 
those rules do not conflict with any 
provision of USERRA or this rule. If an 
employer provides employment-based 
health coverage to an employee who 
leaves employment for uniformed serv-
ice for a period of service in excess of 
30 days after having given advance no-
tice of service but without making an 
election regarding continuing cov-
erage, the plan administrator may can-
cel the employee’s health plan cov-
erage upon the employee’s departure 
from employment for uniformed serv-
ice, but must reinstate coverage with-
out the imposition of administrative 
reinstatement costs under the fol-
lowing conditions: 

(1) Plan administrators who have de-
veloped reasonable rules regarding the 
period within which an employee may 
elect continuing coverage must permit 
retroactive reinstatement of uninter-
rupted coverage to the date of depar-

ture if the employee elects continuing 
coverage and pays all unpaid amounts 
due within the periods established by 
the plan; 

(2) In cases in which plan administra-
tors have not developed rules regarding 
the period within which an employee 
may elect continuing coverage, the 
plan must permit retroactive reinstate-
ment of uninterrupted coverage to the 
date of departure upon the employee’s 
election and payment of all unpaid 
amounts at any time during the period 
established in section 1002.164(a). 

(c) Election of continuation coverage 
without timely payment: Health plan ad-
ministrators may adopt reasonable 
rules allowing cancellation of coverage 
if timely payment is not made. Where 
health plans are covered under COBRA, 
it may be reasonable for a health plan 
administrator to adopt COBRA-compli-
ant rules regarding payment for con-
tinuing coverage, as long as those rules 
do not conflict with any provision of 
USERRA or this rule. 

§ 1002.168 If the employee’s coverage 
was terminated at the beginning of 
or during service, does his or her 
coverage have to be reinstated 
upon reemployment? 

(a) If health plan coverage for the 
employee or a dependent was termi-
nated by reason of service in the uni-
formed services, that coverage must be 
reinstated upon reemployment. An ex-
clusion or waiting period may not be 
imposed in connection with the rein-
statement of coverage upon reemploy-
ment, if an exclusion or waiting period 
would not have been imposed had cov-
erage not been terminated by reason of 
such service. 

(b) USERRA permits a health plan to 
impose an exclusion or waiting period 
as to illnesses or injuries determined 
by the Secretary of Veterans Affairs to 
have been incurred in, or aggravated 
during, performance of service in the 
uniformed services. The determination 
that the employee’s illness or injury 
was incurred in, or aggravated during, 
the performance of service may only be 
made by the Secretary of Veterans Af-
fairs or his or her representative. Other 
coverage, for injuries or illnesses that 
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