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the individual’s entry into or advance-
ment in the business world; and 

(iii) In the totality, the incidents of 
bias or discriminatory conduct that 
negatively impacted the individual’s 
entry into or advancement in the busi-
ness world establish chronic and sub-
stantial social disadvantage. 

(d) Socially disadvantaged group inclu-
sion—(1) General. Representatives of an 
identifiable group whose members be-
lieve that the group has suffered chron-
ic racial or ethnic prejudice or cultural 
bias may petition SBA to be included 
as a presumptively socially disadvan-
taged group under paragraph (b)(1) of 
this section. Upon presentation of sub-
stantial evidence that members of the 
group have been subjected to racial or 
ethnic prejudice or cultural bias be-
cause of their identity as group mem-
bers and without regard to their indi-
vidual qualities, SBA will publish a no-
tice in the FEDERAL REGISTER that it 
has received and is considering such a 
request, and that it will consider public 
comments. 

(2) Standards to be applied. In deter-
mining whether a group has made an 
adequate showing that it has suffered 
chronic racial or ethnic prejudice or 
cultural bias for the purposes of this 
section, SBA must determine that: 

(i) The group has suffered prejudice, 
bias, or discriminatory practices; 

(ii) Those conditions have resulted in 
economic deprivation for the group of 
the type which Congress has found ex-
ists for the groups named in the Small 
Business Act; and 

(iii) Those conditions have produced 
impediments in the business world for 
members of the group over which they 
have no control and which are not com-
mon to small business owners gen-
erally. 

(3) Procedure. The notice published 
under paragraph (d)(1) of this section 
will authorize a specified period for the 
receipt of public comments supporting 
or opposing the petition for socially 
disadvantaged group status. If appro-
priate, SBA may hold hearings. SBA 
may also conduct its own research rel-
ative to the group’s petition. 

(4) Decision. In making a final deci-
sion that a group should be considered 
presumptively disadvantaged, SBA 
must find that a preponderance of the 

evidence demonstrates that the group 
has met the standards set forth in 
paragraph (d)(2) of this section based 
on SBA’s consideration of the group pe-
tition, the comments from the public, 
and any independent research it per-
forms. SBA will advise the petitioners 
of its final decision in writing, and pub-
lish its conclusion as a notice in the 
FEDERAL REGISTER. If appropriate, SBA 
will amend paragraph (b)(1) of this sec-
tion to include a new group. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009; 76 FR 8254, Feb. 11, 
2011; 81 FR 48579, July 25, 2016; 88 FR 26204, 
Apr. 27, 2023] 

§ 124.104 Who is economically dis-
advantaged? 

(a) General. Economically disadvan-
taged individuals are socially disadvan-
taged individuals whose ability to com-
pete in the free enterprise system has 
been impaired due to diminished cap-
ital and credit opportunities as com-
pared to others in the same or similar 
line of business who are not socially 
disadvantaged. 

(b) Submission of narrative and finan-
cial information. (1) Each individual 
claiming economic disadvantage must 
submit personal financial information. 

(2) When married, an individual 
claiming economic disadvantage must 
submit separate financial information 
for his or her spouse, unless the indi-
vidual and the spouse are legally sepa-
rated. SBA will consider a spouse’s fi-
nancial situation in determining an in-
dividual’s access to credit and capital 
where the spouse has a role in the busi-
ness (e.g., an officer, employee or direc-
tor) or has lent money to, provided 
credit support to, or guaranteed a loan 
of the business. SBA does not take into 
consideration community property 
laws when determining economic dis-
advantage. 

(c) Factors to be considered. In consid-
ering diminished capital and credit op-
portunities, SBA will examine factors 
relating to the personal financial con-
dition of any individual claiming dis-
advantaged status, including income 
for the past three years (including bo-
nuses and the value of company stock 
received in lieu of cash), personal net 
worth, and the fair market value of all 
assets, whether encumbered or not. An 



486 

13 CFR Ch. I (1–1–24 Edition) § 124.104 

individual who exceeds any one of the 
thresholds set forth in this paragraph 
for personal income, net worth or total 
assets will generally be deemed to have 
access to credit and capital and not 
economically disadvantaged. 

(1) Transfers within two years. (i) Ex-
cept as set forth in paragraph (c)(1)(ii) 
of this section, SBA will attribute to 
an individual claiming disadvantaged 
status any assets which that individual 
has transferred to an immediate family 
member, or to a trust a beneficiary of 
which is an immediate family member, 
for less than fair market value, within 
two years prior to a concern’s applica-
tion for participation in the 8(a) BD 
program or within two years of a Par-
ticipant’s annual program review, un-
less the individual claiming disadvan-
taged status can demonstrate that the 
transfer is to or on behalf of an imme-
diate family member for that individ-
ual’s education, medical expenses, or 
some other form of essential support. 

(ii) SBA will not attribute to an indi-
vidual claiming disadvantaged status 
any assets transferred by that indi-
vidual to an immediate family member 
that are consistent with the customary 
recognition of special occasions, such 
as birthdays, graduations, anniver-
saries, and retirements. 

(iii) In determining an individual’s 
access to capital and credit, SBA may 
consider any assets that the individual 
transferred within such two-year pe-
riod described by paragraph (c)(1)(i) of 
this section that SBA does not consider 
in evaluating the individual’s assets 
and net worth (e.g., transfers to char-
ities). 

(2) Net worth. The net worth of an in-
dividual claiming disadvantage must 
be less than $850,000. In determining 
such net worth, SBA will exclude the 
ownership interest in the applicant or 
Participant and the equity in the pri-
mary personal residence (except any 
portion of such equity which is attrib-
utable to excessive withdrawals from 
the applicant or Participant). Exclu-
sions for net worth purposes are not ex-
clusions for asset valuation or access 
to capital and credit purposes. 

(i) A contingent liability does not re-
duce an individual’s net worth. 

(ii) Funds invested in an Individual 
Retirement Account (IRA) or other of-

ficial retirement account will not be 
considered in determining an individ-
ual’s net worth. In order to properly as-
sess whether funds invested in a retire-
ment account may be excluded from an 
individual’s net worth, SBA may re-
quire the individual to provide infor-
mation about the terms and restric-
tions of the account to SBA and certify 
that the retirement account is legiti-
mate. 

(iii) The personal net worth of an in-
dividual claiming to be an Alaska Na-
tive will include assets and income 
from sources other than an Alaska Na-
tive Corporation and exclude any of the 
following which the individual receives 
from any Alaska Native Corporation: 
cash (including cash dividends on stock 
received from an ANC) to the extent 
that it does not, in the aggregate, ex-
ceed $2,000 per individual per annum; 
stock (including stock issued or dis-
tributed by an ANC as a dividend or 
distribution on stock); a partnership 
interest; land or an interest in land (in-
cluding land or an interest in land re-
ceived from an ANC as a dividend or 
distribution on stock); and an interest 
in a settlement trust. 

(3) Personal income for the past three 
years. (i) SBA will presume that an in-
dividual is not economically disadvan-
taged if his or her adjusted gross in-
come averaged over the three pre-
ceding years exceeds $400,000. The pre-
sumption may be rebutted by a show-
ing that this income level was unusual 
and not likely to occur in the future, 
that losses commensurate with and di-
rectly related to the earnings were suf-
fered, or by evidence that the income is 
not indicative of lack of economic dis-
advantage. 

(ii) Income received from an appli-
cant or Participant that is an S cor-
poration, LLC or partnership will be 
excluded from an individual’s income 
where the applicant or Participant pro-
vides documentary evidence dem-
onstrating that the income was rein-
vested in the firm or used to pay taxes 
arising in the normal course of oper-
ations of the firm. Losses from the S 
corporation, LLC or partnership, how-
ever, are losses to the company only, 
not losses to the individual, and cannot 
be used to reduce an individual’s per-
sonal income. 
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(4) Fair market value of all assets. An 
individual will generally not be consid-
ered economically disadvantaged if the 
fair market value of all his or her as-
sets (including his or her primary resi-
dence and the value of the applicant/ 
Participant firm) exceeds $6.5 million. 
The only assets excluded from this de-
termination are funds excluded under 
paragraph (c)(2)(ii) of this section as 
being invested in a qualified IRA ac-
count. 

[63 FR 35739, June 30, 1998, as amended at 76 
FR 8254, Feb. 11, 2011; 81 FR 48580, July 25, 
2016; 85 FR 27660, May 11, 2020; 87 FR 69154, 
Nov. 17, 2022; 88 FR 26204, Apr. 27, 2023] 

§ 124.105 What does it mean to be un-
conditionally owned by one or more 
disadvantaged individuals? 

An applicant or Participant must be 
at least 51 percent unconditionally and 
directly owned by one or more socially 
and economically disadvantaged indi-
viduals who are citizens of the United 
States, except for concerns owned by 
Indian tribes, Alaska Native Corpora-
tions, Native Hawaiian Organizations, 
or Community Development Corpora-
tions (CDCs). See § 124.3 for definition of 
unconditional ownership; and §§ 124.109, 
124.110, and 124.111, respectively, for 
special ownership requirements for 
concerns owned by Indian tribes, ANCs, 
Native Hawaiian Organizations, and 
CDCs. 

(a) Ownership must be direct. Owner-
ship by one or more disadvantaged in-
dividuals must be direct ownership. An 
applicant or Participant owned prin-
cipally by another business entity or 
by a trust (including employee stock 
ownership trusts) that is in turn owned 
and controlled by one or more dis-
advantaged individuals does not meet 
this requirement. However, ownership 
by a trust, such as a living trust, may 
be treated as the functional equivalent 
of ownership by a disadvantaged indi-
vidual where the trust is revocable, and 
the disadvantaged individual is the 
grantor, a trustee, and the sole current 
beneficiary of the trust. 

(b) Ownership of a partnership. In the 
case of a concern which is a partner-
ship, at least 51 percent of every class 
of partnership interest must be uncon-
ditionally owned by one or more indi-
viduals determined by SBA to be so-

cially and economically disadvantaged. 
The ownership must be reflected in the 
concern’s partnership agreement. 

(c) Ownership of a limited liability com-
pany. In the case of a concern which is 
a limited liability company, at least 51 
percent of each class of member inter-
est must be unconditionally owned by 
one or more individuals determined by 
SBA to be socially and economically 
disadvantaged. 

(d) Ownership of a corporation. In the 
case of a concern which is a corpora-
tion, at least 51 percent of each class of 
voting stock outstanding and 51 per-
cent of the aggregate of all stock out-
standing must be unconditionally 
owned by one or more individuals de-
termined by SBA to be socially and 
economically disadvantaged. 

(e) Stock options’ effect on ownership. 
In determining unconditional owner-
ship, SBA will disregard any 
unexercised stock options or similar 
agreements held by disadvantaged indi-
viduals. However, any unexercised 
stock options or similar agreements 
(including rights to convert non-voting 
stock or debentures into voting stock) 
held by non-disadvantaged individuals 
will be treated as exercised, except for 
any ownership interests which are held 
by investment companies licensed 
under the Small Business Investment 
Act of 1958. 

(f) Dividends and distributions. One or 
more disadvantaged individuals must 
be entitled to receive: 

(1) At least 51 percent of the annual 
distribution of dividends paid on the 
stock of a corporate applicant concern; 

(2) 100 percent of the value of each 
share of stock owned by them in the 
event that the stock is sold; and 

(3) At least 51 percent of the retained 
earnings of the concern and 100 percent 
of the unencumbered value of each 
share of stock owned in the event of 
dissolution of the corporation. 

(g) Ownership of another current or 
former Participant by an immediate fam-
ily member. (1) An individual may not 
use his or her disadvantaged status to 
qualify a concern if that individual has 
an immediate family member who is 
using or has used his or her disadvan-
taged status to qualify another concern 
for the 8(a) BD program and any of the 
following circumstances exist: 
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