AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§648.11

(2) A vessel issued a limited access
Atlantic mackerel permit intending to
land more than 20,000 1b (9.07 mt) of At-
lantic mackerel must notify NMFS of
the time and place of offloading at
least 6 hr prior prior to arrival, or, if
fishing ends less than 6 hours before ar-
rival, immediately upon leaving the
fishing grounds. The Regional Adminis-
trator may adjust the prior notifica-
tion minimum time through publica-
tion in the FEDERAL REGISTER con-
sistent with the Administrative Proce-
dure Act.

(0) Longfin squid VMS notification re-
quirement. A vessel issued a Tier 1 or
Tier 2 longfin squid moratorium permit
intending to harvest, possess, or land
more than 2,500 1b (1.13 mt) of longfin
squid on that trip must notify NMFS
by declaring a longfin squid trip before
leaving port at the start of each trip.

(p) Illex squid VMS notification require-
ment. A vessel issued an Illex squid
moratorium permit intending to har-
vest, possess, or land 10,000 1b (4,536 kg)
or more of Iller squid on that trip must
notify NMFS by declaring an Illex
squid trip before leaving port at the
start of each trip.

[74 FR 20530, May 4, 2009]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §648.10, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§648.11 Monitoring coverage.

(a) Coverage. The Regional Adminis-
trator may request any vessel holding
a permit for Atlantic sea scallops,
Northeast multispecies, monkfish,
skates, Atlantic mackerel, squid,
butterfish, scup, black sea bass, blue-
fish, spiny dogfish, Atlantic herring,
tilefish, Atlantic surfclam, ocean qua-
hog, or Atlantic deep-sea red crab; or a
moratorium permit for summer floun-
der; to carry a fisheries observer. A
vessel holding a permit for Atlantic sea
scallops is subject to the additional re-
quirements specific in paragraph (g) of
this section. Also, any vessel or vessel
owner/operator that fishes for, catches
or lands hagfish, or intends to fish for,
catch, or land hagfish in or from the
exclusive economic zone must carry a
fisheries observer when requested by
the Regional Administrator in accord-
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ance with the requirements of this sec-
tion. The requirements of this section
do not apply to vessels with only a
Federal private recreational tilefish
permit.

(b) Facilitating coverage. If requested
by the Regional Administrator or their
designees, including observers, mon-
itors, and NMFS staff, to be sampled
by an observer or monitor, it is the re-
sponsibility of the vessel owner or ves-
sel operator to arrange for and facili-
tate observer or monitor placement.
Owners or operators of vessels selected
for observer or monitor coverage must
notify the appropriate monitoring serv-
ice provider before commencing any
fishing trip that may result in the har-
vest of resources of the respective fish-
ery. Notification procedures will be
specified in selection letters to vessel
owners or permit holder letters.

(c) Safety waivers. The Regional Ad-
ministrator may waive the require-
ment to be sampled by an observer or
monitor if the facilities on a vessel for
housing the observer or monitor, or for
carrying out observer or monitor func-
tions, are so inadequate or unsafe that
the health or safety of the observer or
monitor, or the safe operation of the
vessel, would be jeopardized.

(d) Vessel requirements associated with
coverage. An owner or operator of a ves-
sel on which an observer or monitor is
embarked must:

(1) Provide accommodations and food
that are equivalent to those provided
to the crew.

(2) Allow the observer or monitor ac-
cess to and use of the vessel’s commu-
nications equipment and personnel
upon request for the transmission and
receipt of messages related to the ob-
server’s or monitor’s duties.

(3) Provide true vessel locations, by
latitude and longitude or loran coordi-
nates, as requested by the observer or
monitor, and allow the observer or
monitor access to and use of the ves-
sel’s navigation equipment and per-
sonnel upon request to determine the
vessel’s position.

(4) Notify the observer or monitor in
a timely fashion of when fishing oper-
ations are to begin and end.

(5) Allow for the embarking and de-
barking of the observer or monitor, as
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specified by the Regional Adminis-
trator, ensuring that transfers of ob-
servers or monitors at sea are accom-
plished in a safe manner, via small
boat or raft, during daylight hours as
weather and sea conditions allow, and
with the agreement of the observers or
monitors involved.

(6) Allow the observer or monitor free
and unobstructed access to the vessel’s
bridge, working decks, holding bins,
weight scales, holds, and any other
space used to hold, process, weigh, or
store fish.

(7) Allow the observer or monitor to
inspect and copy any the vessel’s log,
communications log, and records asso-
ciated with the catch and distribution
of fish for that trip.

(e) Vessel requirements associated with
protected species. The owner or operator
of a vessel issued a summer flounder
moratorium permit, a scup morato-
rium permit, a black sea bass morato-
rium permit, a bluefish permit, a spiny
dogfish permit, an Atlantic herring
permit, an Atlantic deep-sea red crab
permit, a skate permit, or a tilefish
permit, if requested by the observer or
monitor, also must:

(1) Notify the observer or monitor of
any sea turtles, marine mammals,
summer flounder, scup, black sea bass,
bluefish, spiny dogfish, Atlantic her-
ring, Atlantic deep-sea red crab,
tilefish, skates (including discards) or
other specimens taken by the vessel.

(2) Provide the observer or monitor
with sea turtles, marine mammals,
summer flounder, scup, black sea bass,
bluefish, spiny dogfish, Atlantic her-
ring, Atlantic deep-sea red crab,
skates, tilefish, or other specimens
taken by the vessel.

(f) Coverage funded from outside
sources. NMFS may accept observer or
monitor coverage funded by outside
sources if:

(1) All coverage conducted by such
observers or monitors is determined by
NMF'S to be in compliance with NMFS’
observer or monitor guidelines and pro-
cedures.

(2) The owner or operator of the ves-
sel complies with all other provisions
of this part.

(3) The observer or monitor is ap-
proved by the Regional Administrator.

§648.11

(g) Industry-funded monitoring pro-
grams. Fishery management plans
(FMPs) managed by the New England
Fishery Management Council (New
England Council), including Atlantic
Herring, Atlantic Salmon, Atlantic Sea
Scallops, Deep-Sea Red Crab, North-
east Multispecies, and Northeast Skate
Complex, may include industry-funded
monitoring programs (IFM) to supple-
ment existing monitoring required by
the Standard Bycatch Reporting Meth-
odology (SBRM), Endangered Species
Act, and the Marine Mammal Protec-
tion Act. IFM programs may use ob-
servers, monitors, including at-sea
monitors and portside samplers, and
electronic monitoring to meet specified
IFM coverage targets. The ability to
meet IFM coverage targets may be con-
strained by the availability of Federal
funding to pay NMFS cost responsibil-
ities associated with IFM.

(1) Guiding principles for new IFM pro-
grams. The Council’s development of an
IFM program must consider or include
the following:

(i) A clear need or reason for the data
collection;

(ii) Objective design criteria;

(iii) Cost of data collection should
not diminish net benefits to the nation
nor threaten continued existence of the
fishery;

(iv) Seek less data intensive methods
to collect data necessary to assure con-
servation and sustainability when as-
sessing and managing fisheries with
minimal profit margins;

(v) Prioritize the use of modern tech-
nology to the extent practicable; and

(vi) Incentives for reliable self-re-
porting.

(2) Process to implement and revise new
IFM programs. New IFM programs shall
be developed via an amendment to a
specific FMP. IFM programs imple-
mented in an FMP may be revised via
a framework adjustment. The details of
an IFM program may include, but are
not limited to:

(i) Level and type of coverage target;

(ii) Rationale for level and type of
coverage;

(iii) Minimum level of coverage nec-
essary to meet coverage goals;

(iv) Consideration of waivers if cov-
erage targets cannot be met;
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(v) Process for vessel notification and
selection;

(vi) Cost collection and administra-
tion;

(vii) Standards for monitoring serv-
ice providers; and

(viii) Any other measures necessary
to implement the industry-funded
monitoring program.

(8) NMF'S cost responsibilities. IFM pro-
grams have two types of costs, NMFS
and industry costs. Cost responsibil-
ities are delineated by the type of cost.
NMFS cost responsibilities include the
following:

(i) The labor and facilities associated
with training and debriefing of mon-
itors;

(ii) NMFS-issued gear (e.g., electronic
reporting aids used by human monitors
to record trip information);

(iii) Certification of monitoring serv-
ice providers and individual observers
or monitors; performance monitoring
to maintain certificates;

(iv) Developing and executing vessel
selection;

(v) Data processing (including elec-
tronic monitoring video audit, but ex-
cluding service provider electronic
video review); and

(vi) Costs associated with liaison ac-
tivities between service providers, and
NMFS, Coast Guard, New England
Council, sector managers, and other
partners.

(vii) The industry is responsible for
all other costs associated with IFM
programs.

(4) Prioritization process to cover NMFS
IFM cost responsibilities. (i) Available
Federal funding refers to any funds in
excess of those allocated to meet
SBRM requirements or the existing
IFM programs in the Atlantic Sea
Scallop and Northeast Multispecies
FMPs that may be used to cover NMFS
cost responsibilities associated with
IFM coverage targets. If there is no
available Federal funding in a given
year to cover NMFS IFM cost respon-
sibilities, then there shall be no IFM
coverage during that year. If there is
some available Federal funding in a
given year, but not enough to cover all
of NMFS cost responsibilities associ-
ated with IFM coverage targets, then
the New England Council will prioritize
available Federal funding across IFM
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programs during that year. Existing
IFM programs for Atlantic sea scallops
and Northeast multispecies fisheries
shall mnot be included in this
prioritization process.

(ii) Programs with IFM coverage tar-
gets shall be prioritized using an equal
weighting approach, such that any
available Federal funding shall be di-
vided equally among programs.

(iii) After NMFS determines the
amount of available Federal funding
for the next fishing year, NMFS shall
provide the New England Council with
the estimated IFM coverage levels for
the next fishing year. The estimated
IFM coverage levels would be based on
the equal weighting approach and
would include the rationale for any de-
viations from the equal weighting ap-
proach. The New England Council may
recommend revisions and additional
considerations to the Regional Admin-
istrator and Science and Research Di-
rector.

(A) If available Federal funding ex-
ceeds that needed to pay all of NMFS
cost responsibilities for administering
IFM programs, the New England Coun-
cil may request NMFS to use available
funding to help offset industry cost re-
sponsibilities through reimbursement.

(B) [Reserved]

(iv) Revisions to the prioritization
process may be made via a framework
adjustment to all New England FMPs.

(v) Revisions to the weighting ap-
proach for the New England Council-
led prioritization process may be made
via a framework adjustment to all New
England FMPs or by the New England
Council considering a new weighting
approach at a public meeting, where
public comment is accepted, and re-
questing NMFS to publish a notice or
rulemaking revising the weighting ap-
proach. NMFS shall implement revi-
sions to the weighting approach in a
manner consistent with the Adminis-
trative Procedure Act.

(6) IFM program monitoring service pro-
vider requirements. IFM monitoring
service provider requirements shall be
consistent with requirements in para-
graph (h) of this section and observer
or monitor requirements shall be con-
sistent with requirements in paragraph
(i) of this section.
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(6) Monitoring set-aside. The New Eng-
land Council may develop a monitoring
set-aside program for individual FMPs
that would devote a portion of the an-
nual catch limit for a fishery to help
offset the industry cost responsibilities
for monitoring coverage, including ob-
servers, at-sea monitors, portside sam-
plers, and electronic monitoring.

(i) The details of a monitoring set-
aside program may include, but are not
limited to:

(A) The basis for the monitoring set-
aside;

(B) The amount of the set-aside (e.g.,
quota, days at sea);

(C) How the set-aside is allocated to
vessels required to pay for monitoring
(e.g., an increased trip limit, differen-
tial days at sea counting, additional
trips, an allocation of the quota);

(D) The process for vessel notifica-
tion;

(E) How funds are collected and ad-
ministered to cover the industry’s
costs of monitoring; and

(F) Any other measures necessary to
develop and implement a monitoring
set-aside.

(ii) The New England Council may
develop new monitoring set-asides and
revise those monitoring set-asides via a
framework adjustment to the relevant
FMP.

(h) Monitoring service provider ap-
proval and responsibilities—(1) General.
An entity seeking to provide moni-
toring services, including services for
IFM Programs described in paragraph
(g) of this section, must apply for and
obtain approval from NMFS following
submission of a complete application.
Monitoring services include providing
observers, monitors (at-sea monitors
and portside samplers), and/or elec-
tronic monitoring. A list of approved
monitoring service providers shall be
distributed to vessel owners and shall
be posted on the NMFS Fisheries Sam-
pling Branch (FSB) website: https:/
www.fisheries.noaa.gov/resource/data/ob-
server-providers-northeast-and-mid-atian-
tic-programs.

(2) [Reserved]

(3) Contents of application. An applica-
tion to become an approved monitoring
service provider shall contain the fol-
lowing:

§648.11

(i) Identification of the management,
organizational structure, and owner-
ship structure of the applicant’s busi-
ness, including identification by name
and general function of all controlling
management interests in the company,
including but not limited to owners,
board members, officers, authorized
agents, and staff. If the applicant is a
corporation, the articles of incorpora-
tion must be provided. If the applicant
is a partnership, the partnership agree-
ment must be provided.

(ii) The permanent mailing address,
phone and fax numbers where the
owner(s) can be contacted for official
correspondence, and the current phys-
ical location, business mailing address,
business telephone and fax numbers,
and business email address for each of-
fice.

(iii) A statement, signed under pen-
alty of perjury, from each owner or
owners, board members, and officers, if
a corporation, that they are free from
a conflict of interest as described under
paragraph (h)(6) of this section.

(iv) A statement, signed under pen-
alty of perjury, from each owner or
owners, board members, and officers, if
a corporation, describing any criminal
conviction(s), Federal contract(s) they
have had and the performance rating
they received on the contracts, and
previous decertification action(s) while
working as an observer or monitor or
monitoring service provider.

(v) A description of any prior experi-
ence the applicant may have in placing
individuals in remote field and/or ma-
rine work environments. This includes,
but is not limited to, recruiting, hir-
ing, deployment, and personnel admin-
istration.

(vi) A description of the applicant’s
ability to carry out the responsibilities
and duties of a monitoring service pro-
vider as set out under paragraph (h)(5)
of this section, and the arrangements
to be used.

(vii) Evidence of holding adequate in-
surance to cover injury, liability, and
accidental death for any observers,
monitors (at-sea or dockside/roving
monitors), or electronic monitoring
provider staff who provide electronic
monitoring services onboard vessels,
whether contracted or directly em-
ployed by the service provider, during

651



§648.11

their period of employment (including
during training).

(A) A monitoring service provider
must hold insurance specified at
§600.748(b) and (c) of this chapter.

(B) An electronic monitoring service
provider must hold Worker’s Com-
pensation and commercial general 1li-
ability coverage for electronic moni-
toring provider staff. The minimum
combined coverage required is $1 mil-
lion.

(C) Upon request by a vessel owner,
operator, or vessel manager, a moni-
toring service provider must provide a
certificate of insurance, or other evi-
dence, that demonstrates they have the
required coverages under paragraphs
(h)(3)(vii)(A) and (B) of this section as
appropriate.

(viii) Proof that its observers or mon-
itors, whether contracted or employed
by the service provider, are com-
pensated with salaries that meet or ex-
ceed the U.S. Department of Labor
(DOL) guidelines for observers. Observ-
ers shall be compensated as Fair Labor
Standards Act (FLSA) non-exempt em-
ployees. Monitoring service providers
shall provide any other benefits and
personnel services in accordance with
the terms of each observer’s or mon-
itor’s contract or employment status.

(ix) The names of its fully equipped
certified observers, monitors, or video
reviewers on staff; or a list of its train-
ing candidates (with resumes) and a re-
quest for an appropriate NMFS-cer-
tified training class. All training class-
es have a minimum class size of eight
individuals, which may be split among
multiple vendors requesting training.
Requests for training classes with
fewer than eight individuals will be de-
layed until further requests make up
the full training class size.

(x) An Emergency Action Plan (EAP)
describing its response to an emer-
gency with an observer, monitor, or
electronic monitoring provider staff on
a vessel at sea or in port, including,
but not limited to, personal injury,
death, harassment, or intimidation.
The EAP shall include communications
protocol and appropriate contact infor-
mation in an emergency.

(4) Application evaluation. (i) NMFS
shall review and evaluate each applica-
tion submitted under paragraph (h)(3)
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of this section. Issuance of approval as
a monitoring service provider shall be
based on completeness of the applica-
tion, and a determination by NMFS of
the applicant’s ability to perform the
duties and responsibilities of a moni-
toring service provider, as dem-
onstrated in the application informa-
tion. A decision to approve or deny an
application shall be made by NMFS
within 15 business days of receipt of
the application by NMFS.

(ii) If NMFS approves the applica-
tion, the monitoring service provider’s
name will be added to the list of ap-
proved monitoring service providers
found on the NMFS/FSB website and in
any outreach information to the indus-
try. Approved monitoring service pro-
viders shall be notified in writing and
provided with any information perti-
nent to its participation in the ob-
server or monitor programs.

(iii) An application shall be denied if
NMF'S determines that the information
provided in the application is not com-
plete or the evaluation criteria are not
met. NMFS shall notify the applicant
in writing of any deficiencies in the ap-
plication or information submitted in
support of the application. An appli-
cant who receives a denial of his or her
application may present additional in-
formation to rectify the deficiencies
specified in the written denial, pro-
vided such information is submitted to
NMFS within 30 days of the applicant’s
receipt of the denial notification from
NMFS. In the absence of additional in-
formation, and after 30 days from an
applicant’s receipt of a denial, a moni-
toring service provider is required to
resubmit an application containing all
of the information required under the
application process specified in para-
graph (h)(3) of this section to be re-con-
sidered for being added to the list of
approved monitoring service providers.

(5) Responsibilities of monitoring service
providers—To maintain an approved
monitoring service provider status, a
monitoring service provider, including
electronic monitoring service pro-
viders, must demonstrate an ability to
provide or support the following moni-
toring services:

(i) Certified observers or monitors. Pro-
vide observers or monitors that have
passed a NMFS-certified Observer or
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Monitor Training class pursuant to
paragraph (i) of this section for deploy-
ment in a fishery when contacted and
contracted by the owner, operator, or
vessel manager of a fishing vessel, un-
less the monitoring service provider re-
fuses to deploy an observer or monitor
on a requesting vessel for any of the
reasons specified at paragraph
(h)(5)(viii) of this section.

(ii) Support for observers, monitors, or
electronic monitoring provider staff. En-
sure that each of its observers, mon-
itors, or electronic monitoring provider
staff procures or is provided with the
following:

(A) All necessary transportation,
lodging costs and support for arrange-
ments and logistics of travel for ob-
servers, monitors, or electronic moni-
toring provider staff to and from the
initial location of deployment, to all
subsequent vessel assignments, to any
debriefing locations, and for appear-
ances in Court for monitoring-related
trials as necessary;

(B) Lodging, per diem, and any other
services necessary for observers, mon-
itors, or electronic monitoring provider
staff assigned to a fishing vessel or to
attend an appropriate NMFS training
class;

(C) The required observer, monitor,
or electronic monitoring equipment, in
accordance with equipment require-
ments, prior to any deployment and/or
prior to certification training; and

(D) Individually assigned commu-
nication equipment, in working order,
such as a mobile phone, for all nec-
essary communication. A monitoring
service provider may alternatively
compensate observers or monitors for
the use of the observer’s or monitor’s
personal mobile phone, or other device,
for communications made in support
of, or necessary for, the observer’s or
monitor’s duties.

(iii) Deployment logistics. (A) Assign
an available observer or monitor to a
vessel upon request. For service pro-
viders contracted to meet the require-
ments of the Northeast multispecies
monitoring program in paragraph (1) of
this section, assign available at-sea
monitors, electronic monitoring pro-
vider staff, and other approved at-sea
monitoring mechanisms fairly and eq-
uitably in a manner that represents
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fishing activities within each sector
throughout the fishing year without
regard to any sector manager or vessel
representative preference.

(B) Enable an owner, operator, or
manager of a vessel to secure moni-
toring coverage or electronic moni-
toring technical support when re-
quested, 24 hours per day, 7 days per
week via a telephone or other notifica-
tion system that is monitored a min-
imum of four times daily to ensure
rapid response to industry requests.

(iv) Observer deployment limitations.
(A) A candidate observer’s first several
deployments and the resulting data
shall be immediately edited and ap-
proved after each trip by NMFS prior
to any further deployments by that ob-
server. If data quality is considered ac-
ceptable, the observer would be cer-
tified.

(B) For the purpose of coverage to
meet SBRM requirements in §648.18,
unless alternative arrangements are
approved by NMFS, a monitoring serv-
ice provider must not deploy any ob-
server on the same vessel for more
than two consecutive multi-day trips,
and not more than twice in any given
month for multi-day deployments.

(C) For the purpose of coverage to
meet IFM requirements in this section,
a monitoring service provider may de-
ploy any observer or monitor on the
same vessel for more than two consecu-
tive multi-day trips and more than
twice in any given month for multi-day
deployments.

(v) Communications with observers and
monitors. A monitoring service provider
must have an employee responsible for
observer or monitor activities on call
24 hours a day to handle emergencies
involving observers or monitors or
problems concerning observer or mon-
itor logistics, whenever observers or
monitors are at sea, stationed portside,
in transit, or in port awaiting vessel
assignment.

(vi) Observer and monitor training re-
quirements. Ensure all observers and
monitors attend and complete a NMFS-
certified Observer or Monitor Training
class. Requests for training must be
submitted to NMFS 45 calendar days in
advance of the requested training. The
following information must be sub-
mitted to NMFS at least 15 business
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days prior to the beginning of the pro-
posed training: A list of observer or
monitor candidates; candidate re-
sumes, cover letters and academic
transcripts; and a statement signed by
the candidate, under penalty of per-
jury, that discloses the candidate’s
criminal convictions, if any. A medical
report certified by a physician for each
candidate is required 7 business days
prior to the first day of training. CPR/
First Aid certificates and a final list of
training candidates with candidate
contact information (email, phone,
number, mailing address and emer-
gency contact information) are due 7
business days prior to the first day of
training. NMFS may reject a candidate
for training if the candidate does not
meet the minimum qualification re-
quirements as outlined by NMFS min-
imum eligibility standards for observ-
ers or monitors as described on the Na-
tional Observer Program website:
hitps://www.fisheries.noaa.gov/topic/fish-
ery-observerst#tbecome-an-observer.

(vii) Reports and requirements—(A) De-
ployment reports. (1) Report to NMFS
when, where, to whom, and to what
vessel an observer or monitor has been
deployed, as soon as practicable, and
according to requirements outlined by
NMFS. The deployment report must be
available and accessible to NMFS elec-
tronically 24 hours a day, 7 days a
week.

(2) Ensure that the raw (unedited)
data collected by the observer or mon-
itor is provided to NMFS at the speci-
fied time per program. Electronic data
submission protocols will be outlined
in training and may include accessing
Government websites via personal com-
puters/devices or submitting data
through Government issued elec-
tronics.

(B) Safety refusals. Report to NMFS
any trip or landing that has been re-
fused due to safety issues (e.g., failure
to hold a valid U.S. Coast Guard
(USCG) Commercial Fishing Vessel
Safety Examination Decal or to meet
the safety requirements of the observ-
er’s or monitor’s safety checklist)
within 12 hours of the refusal.

(C) Biological samples. Ensure that bi-
ological samples, including whole ma-
rine mammals, sea turtles, sea birds,
and fin clips or other DNA samples, are
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stored/handled properly and trans-
ported to NMFS within 5 days of land-
ing. If transport to NMFS Observer
Training Facility is not immediately
available then whole animals requiring
freezing shall be received by the near-
est NMFS freezer facility within 24
hours of vessel landing.

(D) Debriefing. Ensure that the ob-
server, monitor, or electronic moni-
toring provider staff remains available
to NMFS, either in-person or via
phone, at NMFS’ discretion, including
NMFS Office of Law Enforcement, for
debriefing for at least 2 weeks fol-
lowing any monitored trip/offload or
electronic monitoring trip report sub-
mission. If requested by NMFS, an ob-
server or monitor that is at sea during
the 2-week period must contact NMFS
upon his or her return. Monitoring
service providers must pay for travel
and land hours for any requested
debriefings.

(B) Availability report. The monitoring
service provider must report to NMFS
any inability to respond to an industry
request for observer or monitor cov-
erage due to the lack of available ob-
servers or monitors as soon as prac-
ticable. Availability report must be
available and accessible to NMFS elec-
tronically 24 hours a day, 7 days a
week.

(F) Incident reports. Report possible
observer, monitor, or electronic moni-
toring provider staff harassment, dis-
crimination, concerns about vessel
safety, or marine casualty; concerns
with possible electronic monitoring
system tampering, data loss, or catch
handling protocols; or observer or mon-
itor illness or injury; or other events as
specified by the Regional Adminis-
trator; and any information, allega-
tions, or reports regarding observer,
monitor, or electronic monitoring pro-
vider staff conflict of interest or
breach of the standards of behavior, to
NMFS within 12 hours of the event or
within 12 hours of learning of the
event.

(G) Status report. (1) Provide NMFS
with an updated list of contact infor-
mation for all observers or monitors
that includes the identification num-
ber, name, mailing address, email ad-
dress, phone numbers, homeports or
fisheries/trip types assigned, and must
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include whether or not the observer or
monitor is ‘in service,” indicating
when the observer or monitor has re-
quested leave and/or is not currently
working for an industry-funded pro-
gram.

(2) Place any federally contracted ob-
server not actively deployed on a vessel
for 30 days on Leave of Absence (LLOA)
status (or as specified by NMFS) ac-
cording to most recent Information
Technology Security Guidelines.

(3) Ensure federally contracted ob-
servers on LOA for 90 days or more
conduct an exit interview with NMFS
and return any NMFS issued gear and
Common Access Card (CAC), unless al-
ternative arrangements are approved
by NMFS. NMFS requires 2-week ad-
vance notification when a federally
contracted observer is leaving the pro-
gram so that an exit interview may be
arranged and gear returned.

(H) Vessel contract. Submit to NMFS,
if requested, a copy of each type of
signed and valid contract (including all
attachments, appendices, addendums,
and exhibits incorporated into the con-
tract) between the monitoring service
provider and those entities requiring
monitoring services.

(I) Observer, monitor, or electronic mon-
itoring provider staff contract. Submit to
NMFS, if requested, a copy of each
type of signed and valid contract (in-
cluding all attachments, appendices,
addendums, and exhibits incorporated
into the contract) between the moni-
toring service provider and specific ob-
servers, monitors, or electronic moni-
toring provider staff.

(J) Additional information. Submit to
NMFS, if requested, copies of any in-
formation developed and/or used by the
monitoring service provider and dis-
tributed to vessels, observers, mon-
itors, or electronic monitoring provider
staff such as informational pamphlets,
payment notification, daily rate of
monitoring or review services, descrip-
tion of observer or monitor duties, etc.

(K) Discard estimates. Estimate dis-
cards for each trip and provide such in-
formation to the sector manager and
NMFS when providing monitoring serv-
ices to meet catch estimation and/or
at-sea or electronic monitoring service
requirements in paragraph (1) of this
section.
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(L) Data system. If contracted to meet
the requirements of the groundfish sec-
tor monitoring program in paragraph
(1) of this section, maintain an elec-
tronic monitoring system to record, re-
tain, and distribute to NMFS upon re-
quest for a minimum of 12 months after
receiving notice from NMFS that catch
data are finalized for the fishing year,
the following information:

(I) The number of at-sea monitor de-
ployments and other approved moni-
toring equipment deployments or video
reviews, including any refusal to pro-
vide service when requested and rea-
sons for such refusals;

(2) Incident/non-compliance reports
(e.g., failure to offload catch);

(3) Vessel hail reports and landings
records;

(4) Electronic monitoring data and
reports; and

(5) A means to protect the confiden-
tiality and privacy of data submitted
by vessels, as required by the Magnu-
son-Stevens Act.

(M) Data retention. Ensure that elec-
tronic monitoring data and reports are
retained for a minimum of 12 months
after catch data are finalized for the
fishing year. NMFS will notify moni-
toring service providers of the catch
data finalization date each year. The
electronic monitoring service provider
must provide NMFS access to elec-
tronic monitoring data or reports upon
request.

(N) Software requirements. Provide
NMFS with all software necessary for
accessing, viewing, and interpreting
the data generated by the electronic
monitoring system, including submit-
ting the agency’s secondary review
data to the application programming
interface and maintenance releases to
correct errors in the software or en-
hance software functionality. The soft-
ware must:

(1) Support a ‘‘dual user’” system that
allows NMFS to complete and submit
secondary reviews to the application
programming interface.

(2) Allow for the export or download
of electronic monitoring data in order
for the agency to make a copy if nec-
essary.

(0) Software training. Provide soft-
ware training for NMFS staff.
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(P) Facilitation. Provide the following
to NMFS upon request:

(I) Assistance in electronic moni-
toring system operations, diagnosing/
resolving technical issues, and recov-
ering lost or corrupted data;

(2) Responses to inquiries related to
data summaries, analyses, reports, and
operational issues; and

(3) Access to video reviewers for de-
briefing sessions.

(Q) Litigation support. Provide tech-
nical and expert information substan-
tiating electronic monitoring system
data, testing procedures, error rates,
peer review or other issues raised in
litigation, including but not limited to,
a brief summary of the litigation and
any court findings on the reliability of
the technology.

(viii) Refusal to deploy an observer or
monitor. (A) A monitoring service pro-
vider may refuse to deploy an observer
or monitor on a requesting fishing ves-
sel if the monitoring service provider
does not have an available observer or
monitor within the required time and
must report all refusals to NMFS/FSB.

(B) A monitoring service provider
may refuse to deploy an observer or
monitor on a requesting fishing vessel
if the monitoring service provider has
determined that the requesting vessel
is inadequate or unsafe pursuant to the
reasons described at §600.746.

(C) The monitoring service provider
may refuse to deploy an observer or
monitor on a fishing vessel that is oth-
erwise eligible to carry an observer or
monitor for any other reason, includ-
ing failure to pay for previous moni-
toring deployments, provided the moni-
toring service provider has received
prior written confirmation from NMFS
authorizing such refusal.

(6) Limitations on conflict of interest. A
monitoring service provider:

(i) Must not have a direct or indirect
interest in a fishery managed under
Federal regulations, including, but not
limited to, a fishing vessel, fish dealer,
and/or fishery advocacy group (other
than providing monitoring services);

(ii) Must assign observers or mon-
itors without regard to any preference
by representatives of vessels other
than when an observer or monitor will
be deployed for the trip that was se-
lected for coverage; and
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(iii) Must not solicit or accept, di-
rectly or indirectly, any gratuity, gift,
favor, entertainment, loan, or anything
of monetary value from anyone who
conducts fishing or fishing related ac-
tivities that are regulated by NMFS, or
who has interests that may be substan-
tially affected by the performance or
nonperformance of the official duties of
monitoring service providers.

(7)) Removal of monitoring service pro-
vider from the list of approved service pro-
viders. A monitoring service provider
that fails to meet the requirements,
conditions, and responsibilities speci-
fied in paragraphs (h)(5) and (6) of this
section shall be notified by NMFS, in
writing, that it is subject to removal
from the list of approved monitoring
service providers. Such notification
shall specify the reasons for the pend-
ing removal. A monitoring service pro-
vider that has received notification
that it is subject to removal from the
list of approved monitoring service
providers may submit written informa-
tion to rebut the reasons for removal
from the list. Such rebuttal must be
submitted within 30 days of notifica-
tion received by the monitoring service
provider that the monitoring service
provider is subject to removal and
must be accompanied by written evi-
dence rebutting the basis for removal.
NMFS shall review information rebut-
ting the pending removal and shall no-
tify the monitoring service provider
within 15 days of receipt of the rebuttal
whether or not the removal is war-
ranted. If no response to a pending re-
moval is received by NMFS, the moni-
toring service provider shall be auto-
matically removed from the list of ap-
proved monitoring service providers.
The decision to remove the monitoring
service provider from the list, either
after reviewing a rebuttal, or if no re-
buttal is submitted, shall be the final
decision of NMFS and the Department
of Commerce. Removal from the list of
approved monitoring service providers
does not necessarily prevent such mon-
itoring service provider from obtaining
an approval in the future if a new ap-
plication is submitted that dem-
onstrates that the reasons for removal
are remedied. Observers and monitors
under contract with observer moni-
toring service provider that has been
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removed from the list of approved serv-
ice providers must complete their as-
signed duties for any fishing trips on
which the observers or monitors are de-
ployed at the time the monitoring
service provider is removed from the
list of approved monitoring service
providers. A monitoring service pro-
vider removed from the list of approved
monitoring service providers is respon-
sible for providing NMFS with the in-
formation required in paragraph
(h)(5)(vii) of this section following com-
pletion of the trip. NMFS may con-
sider, but is not limited to, the fol-
lowing in determining if a monitoring
service provider may remain on the list
of approved monitoring service pro-
viders:

(i) Failure to meet the requirements,
conditions, and responsibilities of mon-
itoring service providers specified in
paragraphs (h)(5) and (6) of this section;

(ii) Evidence of conflict of interest as
defined under paragraph (h)(6) of this
section;

(iii) Evidence of criminal convictions
related to:

(A) Embezzlement, theft, forgery,
bribery, falsification or destruction of
records, making false statements, or
receiving stolen property; or

(B) The commission of any other
crimes of dishonesty, as defined by
state law or Federal law, that would
seriously and directly affect the fitness
of an applicant in providing monitoring
services under this section; and

(iv) Unsatisfactory performance rat-
ings on any Federal contracts held by
the applicant; and

(v) Evidence of any history of decer-
tification as either an observer, mon-
itor, video reviewer, or monitoring
service provider.

(1) Observer, monitor, or video reviewer
certification—(1) Requirements. To be
certified as an observer, or monitor, or
video reviewer, a monitoring service
provider employee or contractor must
meet the criteria in paragraphs (i)(1)
through (3) of this section for observ-
ers, or paragraphs (i)(1), (2), and (4) of
this section for monitors, and para-
graphs (i)(1), (2), and (b) of this section
for video reviewers, respectively. Ob-
servers are deemed to have satisfied
the basic minimum eligibility require-
ments if they meet the NMFS National
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Minimum Eligibility Standards for ob-
servers specified at the National Ob-
server Program website: hittps:/
www.fisheries.noaa.gov/topic/fishery-ob-
servers#tbecome-an-observer.

(2) Training. In order to provide ob-
server or monitor services and be de-
ployed on any fishing vessel, a can-
didate observer or monitor must have
passed an appropriate NMFS-certified
Observer or Monitor Training course
and must adhere to all NMFS program
standards and policies. In order to per-
form electronic monitoring video re-
view, a candidate video reviewer must
have passed an appropriate NMFS-cer-
tified Video Review Training course
and must adhere to all NMFS program
standards and policies. NMFS will im-
mediately notify any candidate that
fails training and the monitoring serv-
ice provider. Observer or monitor
training may include an observer train-
ing trip, as part of the observer’s train-
ing, aboard a fishing vessel with a
trainer. Contact NMFS for the required
number of program specific observer
and monitor training certification
trips for full certification following
training.

(3) Observer requirements. All observ-
ers must:

(i) Have a valid NMFS fisheries ob-
server certification pursuant to para-
graph (i)(1) of this section;

(ii) Be physically and mentally capa-
ble of carrying out the responsibilities
of an observer on board fishing vessels,
pursuant to standards established by
NMFS. Such standards shall be pro-
vided to each approved monitoring
service provider.

(iii) Have successfully completed all
NMFS-required training and briefings
for observers before deployment, pursu-
ant to paragraph (i)(2) of this section;

(iv) Hold a current Red Cross (or
equivalence) CPR/First Aid certifi-
cation;

(v) Accurately record their sampling
data, write complete reports, and re-
port accurately any observations rel-
evant to conservation of marine re-
sources or their environment; and

(vi) Report unsafe sampling condi-
tions, pursuant to paragraph (m)(6) of
this section.

(4) Monitor requirements. All monitors
must:
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(i) Hold a high school diploma or
legal equivalent;

(ii) Have a valid NMFS certification
pursuant to paragraph (i)(1) of this sec-
tion;

(iii) Be physically and mentally capa-
ble of carrying out the responsibilities
of a monitor on board fishing vessels,
pursuant to standards established by
NMFS. Such standards shall be pro-
vided to each approved monitoring
service provider.

(iv) Have successfully completed all
NMFS-required training and briefings
for monitors before deployment, pursu-
ant to paragraph (i)(2) of this section;

(v) Hold a current Red Cross (or
equivalence) CPR/First Aid certifi-
cation if the monitor is to be employed
as an at-sea monitor;

(vi) Accurately record their sampling
data, write complete reports, and re-
port accurately any observations rel-
evant to conservation of marine re-
sources or their environment; and

(vii) Report unsafe sampling condi-
tions, pursuant to paragraph (m)(6) of
this section.

(5) Video reviewer requirements.
video reviewers must:

(i) Hold a high school diploma or
legal equivalent;

(ii) Have a valid NMFS certification
pursuant to paragraph (i)(1) of this sec-
tion; and

(iii) Accurately record sampling
data, write complete reports, and re-
port accurately any observations rel-
evant to conservation of marine re-
sources or their environment.

(6) Probation and decertification.
NMFS may review observer, monitor,
and video reviewer certifications and
issue observer, monitor, and video re-
viewer certification probations and/or
decertifications as described in NMFS
policy.

() Issuance of decertification. Upon de-
termination that decertification is
warranted under paragraph (i)(6) of this
section, NMF'S shall issue a written de-
cision to decertify the observer, mon-
itor, or video reviewer to the observer,
monitor, or video reviewer and ap-
proved monitoring service provider via
certified mail at the observer’s, mon-
itor’s, or video reviewer’s most current
address provided to NMFS. The deci-
sion shall identify whether a certifi-

All
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cation is revoked and shall identify the
specific reasons for the action taken.
Decertification is effective imme-
diately as of the date of issuance, un-
less the decertification official notes a
compelling reason for maintaining cer-
tification for a specified period and
under specified conditions. Decertifica-
tion is the final decision of NMFS and
the Department of Commerce and may
not be appealed.

(j) Coverage. In the event that a ves-
sel is requested by the Regional Ad-
ministrator to carry a fisheries ob-
server pursuant to paragraph (a) of this
section and is also selected to carry an
at-sea monitor as part of an approved
sector at-sea monitoring program spec-
ified in paragraph (1) of this section for
the same trip, only the fisheries ob-
server is required to go on that par-
ticular trip. Vessels using electronic
monitoring to satisfy the groundfish
sector monitoring program require-
ment must comply with their vessel
monitoring plan on all trips, including
a trip that has been selected to carry,
or a trip that carries, a fisheries ob-
server.

(k) Atlantic sea scallop observer pro-
gram—(1) General. Unless otherwise
specified, owners, operators, and/or
managers of vessels issued a Federal
scallop permit under §648.4(a)(2), and
specified in paragraph (a) of this sec-
tion, must comply with this section
and are jointly and severally respon-
sible for their vessel’s compliance with
this section. To facilitate the deploy-
ment of at-sea observers, all sea scal-
lop vessels issued limited access, LAGC
IFQ, and LAGC NGOM permits are re-
quired to comply with the additional
notification requirements specified in
paragraph (k)(2) of this section. When
NMFS notifies the vessel owner, oper-
ator, and/or manager of any require-
ment to carry an observer on a speci-
fied trip in either an Access Area, Open
Area, or NGOM as specified in para-
graph (k)(3) of this section, the vessel
may not fish for, take, retain, possess,
or land any scallops without carrying
an observer. Vessels may only embark
on a scallop trip without an observer if
the vessel owner, operator, and/or man-
ager has been notified that the vessel
has received a waiver of the observer
requirement for that trip pursuant to
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paragraphs (kK)(3) and (k)(4)(ii) of this
section.

(2) Vessel notification procedures—(i)
Limited access vessels. Limited access
vessel owners, operators, or managers
shall notify NMFS by telephone not
more than 10 days prior to the begin-
ning of any scallop trip of the time,
port of departure, open area, NGOM, or
specific Sea Scallop Access Area to be
fished, and whether fishing as a scallop
dredge, scallop trawl, or general cat-
egory vessel.

(ii) LAGC IFQ vessels. LAGC IFQ ves-
sel owners, operators, or managers
must notify the NMFS/FSB by tele-
phone by 0001 hr of the Thursday pre-
ceding the week (Sunday through Sat-
urday) that they intend to start any
open area or access area scallop trip
and must include the port of departure,
open area or specific Sea Scallop Ac-
cess Area to be fished, and whether
fishing as a scallop dredge, scallop
trawl vessel. If selected, up to two trips
that start during the specified week
(Sunday through Saturday) can be se-
lected to be covered by an observer.
NMFS/FSB must be notified by the
owner, operator, or vessel manager of
any trip plan changes at least 48 hr
prior to vessel departure.

(iii) LAGC wvessels fishing NGOM.
LAGC IFQ and NGOM vessel owners,
operators, or managers must notify the
NMFS by telephone by 0001 hr of the
Thursday preceding the week (Sunday
through Saturday) that they intend to
start a NGOM scallop trip and must in-
clude the port of departure. NMFS may
select up to two trips to be covered by
an observer during the specified week
(Sun-Sat). The owner, operator, or ves-
sel manager must notify NMFS of any
trip plan changes at least 48 hr prior to
vessel departure.

(3) Selection of scallop trips for observer
coverage. Based on predetermined cov-
erage levels for various permit cat-
egories and areas of the scallop fishery
that are provided by NMFS in writing
to all observer service providers ap-
proved pursuant to paragraph (h) of
this section, NMFS shall notify the
vessel owner, operator, or vessel man-
ager whether the vessel must carry an
observer, or if a waiver has been grant-
ed, for the specified scallop trip, within
24 hr of the vessel owner’s, operator’s,
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or vessel manager’s notification of the
prospective scallop trip, as specified in
paragraph (k)(2) of this section. Any re-
quest to carry an observer may be
waived by NMFS. All waivers for ob-
server coverage shall be issued to the
vessel by VMS so as to have on-board
verification of the waiver. A vessel
may not fish in an area with an ob-
server waiver confirmation number
that does not match the scallop trip
plan that was called in to NMFS. Con-
firmation numbers for trip notification
calls are only valid for 48 hr from the
intended sail date.

(4) Procurement of observer services by
scallop vessels. (i) An owner of a scallop
vessel required to carry an observer
under paragraph (k)(3) of this section
must arrange for carrying an observer
that has passed a NMFS-certified Ob-
server Training class certified by
NMFS from an observer service pro-
vider approved by NMFS under para-
graph (h) of this section. The owner,
operator, or vessel manager of a vessel
selected to carry an observer must con-
tact the observer service provider and
must provide at least 48-hr notice in
advance of the fishing trip for the pro-
vider to arrange for observer deploy-
ment for the specified trip. The ob-
server service provider will notify the
vessel owner, operator, or manager
within 18 hr whether they have an
available observer. A list of approved
observer service providers shall be
posted on the NMFS/FSB website:
hitps://www.fisheries.noaa.gov/resource/
data/observer-providers-northeast-and-
mid-atlantic-programs. The observer
service provider may take up to 48 hr
to arrange for observer deployment for
the specified scallop trip.

(ii) An owner, operator, or vessel
manager of a vessel that cannot pro-
cure an observer within 48 hr of the ad-
vance notification to the provider due
to the unavailability of an observer
may request a waiver from NMFS from
the requirement for observer coverage
for that trip, but only if the owner, op-
erator, or vessel manager has con-
tacted all of the available observer
service providers to secure observer
coverage and no observer is available.
NMF'S shall issue such a waiver within
24 hr, if the conditions of this para-
graph (k)(4)(ii) are met. A vessel may
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not begin the trip without being issued
a waiver.

(5) Cost of coverage. Owners of scallop
vessels shall be responsible for paying
the cost of the observer for all scallop
trips on which an observer is carried
onboard the vessel, regardless of
whether the vessel lands or sells sea
scallops on that trip, and regardless of
the availability of set-aside for an in-
creased possession limit or reduced
DAS accrual rate. The owners of ves-
sels that carry an observer may be
compensated with a reduced DAS ac-
crual rate for limited access open area
scallop trips or additional scallop
catch per day for limited access Sea
Scallop Access Area trips or additional
catch per open area or access area trip
for LAGC IFQ trips or additional catch
per NGOM trip in order to help defray
the cost of the observer, under the pro-
gram specified in §§648.53 and 648.60.

(i) Observer service providers shall
establish the daily rate for observer
coverage on a scallop vessel on an Ac-
cess Area trip or open area DAS or IFQ
trip or NGOM trip consistent with
paragraphs (kK)(5)(i)(A) and (B), respec-
tively, of this section.

(A) Access Area trips. (1) For purposes
of determining the daily rate for an ob-
served scallop trip on a limited access
vessel in a Sea Scallop Access Area
when that specific Access Area’s ob-
server set-aside specified in
§648.60(d)(1) has not been fully utilized,
a service provider may charge a vessel
owner for no more than the time an ob-
server boards a vessel until the vessel
disembarks (dock to dock), where
“day’’ is defined as a 24-hr period, or
any portion of a 24-hr period, regard-
less of the calendar day. For example,
if a vessel with an observer departs on
July 1 at 10 p.m. and lands on July 3 at
1 a.m., the time at sea equals 27 hr,
which would equate to 2 full ‘“days.”

(2) For purposes of determining the
daily rate in a specific Sea Scallop Ac-
cess Area for an observed scallop trip
on a limited access vessel taken after
NMFS has announced the industry-
funded observer set-aside in that spe-
cific Access Area has been fully uti-
lized, a service provider may charge a
vessel owner for no more than the time
an observer boards a vessel until the
vessel disembarks (dock to dock),
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where ‘‘day’”’ is defined as a 24-hr pe-
riod, and portions of the other days
would be pro-rated at an hourly charge
(taking the daily rate divided by 24).
For example, if a vessel with an ob-
server departs on July 1 at 10 p.m. and
lands on July 3 at 1 a.m., the time
spent at sea equals 27 hr, which would
equate to 1 day and 3 hr.

(3) For purposes of determining the
daily rate in a specific Sea Scallop Ac-
cess Area for observed scallop trips on
an LAGC vessel, regardless of the sta-
tus of the industry-funded observer set-
aside, a service provider may charge a
vessel owner for no more than the time
an observer boards a vessel until the
vessel disembarks (dock to dock),
where ‘‘day’” is defined as a 24-hr pe-
riod, and portions of the other days
would be pro-rated at an hourly charge
(taking the daily rate divided by 24).
For example, if a vessel with an ob-
server departs on July 1 at 10 p.m. and
lands on July 3 at 1 a.m., the time
spent at sea equals 27 hr, which would
equate to 1 day and 3 hr.

(B) Open area scallop trips. For pur-
poses of determining the daily rate for
an observed scallop trip for DAS or
LAGC IFQ open area trips, regardless
of the status of the industry-funded ob-
server set-aside, a service provider
shall charge dock to dock where ‘‘day”’
is defined as a 24-hr period, and por-
tions of the other days would be pro-
rated at an hourly charge (taking the
daily rate divided by 24). For example,
if a vessel with an observer departs on
the July 1st at 10 p.m. and lands on
July 3rd at 1 a.m., the time at sea
equals 27 hr, so the provider would
charge 1 day and 3 hr.

(C) NGOM scallop trips. For purposes
of determining the daily rate in the
NGOM for observed scallop trips on a
limited access or LAGC vessel, regard-
less of the status of the industry-fund-
ed observer set-aside, a service pro-
vider may charge a vessel owner for no
more than the time an observer boards
a vessel until the vessel disembarks
(dock to dock), where ‘‘day’’ is defined
as a 24-hr period, and portions of the
other days would be pro-rated at an
hourly charge (taking the daily rate di-
vided by 24). For example, if a vessel
with an observer departs on July 1 at 10
p.m. and lands on July 3 at 1 a.m., the
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time spent at sea equals 27 hr, which
would equate to 1 day and 3 hr.

(ii) NMFS shall determine any re-
duced DAS accrual rate and the
amount of additional pounds of scal-
lops on Sea Scallop Access Area, LAGC
IFQ, and NGOM trips based on the eco-
nomic conditions of the scallop fishery,
as determined by best available infor-
mation. Vessel owners and observer
service providers shall be notified
through the Small Entity Compliance
Guide of any DAS accrual rate changes
and any changes in additional pounds
of scallops determined by the Regional
Administrator to be necessary. NMFS
shall notify vessel owners and observer
providers of any adjustments.

(iii) Owners of scallop vessels shall
pay observer service providers for ob-
server services within 45 days of the
end of a fishing trip on which an ob-
server deployed.

(6) Coverage and cost requirements.
When the available set-aside for ob-
server coverage is exhausted, vessels
shall still be required to carry an ob-
server as specified in this section, and
shall be responsible for paying for the
cost of the observer, but shall not be
authorized to harvest additional
pounds or fish at a reduced DAS ac-
crual rate.

(1) NE multispecies observer coverage—
(1) Groundfish sector monitoring program
goals and objectives. The primary goal of
the at-sea/electronic monitoring pro-
gram is to verify area fished, as well as
catch and discards by species and gear
type, in the most cost-effective means
practicable. The following goals and
objectives of groundfish monitoring
programs are equally-weighted sec-
ondary goals by which monitoring pro-
grams established for the NE multispe-
cies are to be designed to be consistent
with:

(i) Improve documentation of catch:

(A) Determine total catch and effort,
for each sector and common pool, of
target or regulated species and ocean
pout; and

(B) Achieve coverage level sufficient
to minimize effects of potential moni-
toring bias to the extent possible while
maintaining as much flexibility as pos-
sible to enhance fleet viability.

(ii) Reduce the cost of monitoring:
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(A) Streamline data management and
eliminate redundancy;

(B) Explore options for cost-sharing
and deferment of cost to industry; and

(C) Recognize opportunity costs of in-
sufficient monitoring.

(iii) Incentivize reducing discards:

(A) Determine discard rate by small-
est possible strata while maintaining
cost-effectiveness; and

(B) Collect information by gear type
to accurately calculate discard rates.

(iv) Provide additional data streams
for stock assessments:

(A) Reduce management and/or bio-
logical uncertainty; and

(B) Perform biological sampling if it
may be used to enhance accuracy of
mortality or recruitment calculations.

(v) Enhance safety of monitoring pro-
gram.

(vi) Perform periodic review of moni-
toring program for effectiveness.

(2) Sector monitoring programs. A sec-
tor must develop and implement an at-
sea and/or electronic monitoring pro-
gram that may be approved by NMFS
as both sufficient to monitor catch,
discards, and use of sector ACE; and as
consistent with the sector monitoring
program goals and objectives. The de-
tails of any at-sea or electronic moni-
toring program must be specified in the
sector’s operations plan, pursuant to
§648.87(b)(2)(xi), and must meet the
operational standards specified in para-
graph (1)(10) of this section. Maximized
retention electronic monitoring and
audit electronic monitoring models,
meeting the requirements in paragraph
(1)(10) of this section, may be used in
place of at-sea monitoring to ensure a
sector’s monitoring programs may be
approved. Other types of electronic
monitoring may be used in place of at-
sea monitors if the technology is
deemed sufficient by NMFS, in a man-
ner consistent with the Administrative
Procedure Act, for a specific trip type
based on gear type and area fished. The
Regional Administrator will approve or
disapprove at-sea/electronic programs
as part of a sector’s operations plans in
a manner consistent with the Adminis-
trative Procedure Act.

(3) Pre-trip notification. For the pur-
pose of selecting vessels for observer or
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at-sea monitor deployment, as in-
structed by the Regional Adminis-
trator, the owner, operator, or man-
ager of a vessel (i.e., vessel manager or
sector manager) issued a limited access
NE multispecies permit that is fishing
under a NE multispecies DAS or on a
sector trip, as defined in this part,
must provide advance notice to NMFS
at least 48 hr prior to departing port on
any trip declared into the NE multispe-
cies fishery pursuant to §648.10 or
§648.85 of the following: The vessel
name, permit number, and sector to
which the vessel belongs, if applicable;
contact name and telephone number
for coordination of observer or at-sea
monitor deployment; date, time, and
port of departure; and the vessel’s trip
plan, including area to be fished,
whether a monkfish DAS will be used,
and gear type to be used, unless other-
wise specified in this paragraph (1) or
notified by the Regional Adminis-
trator. For trips lasting 48 hr or less in
duration from the time the vessel
leaves port to begin a fishing trip until
the time the vessel returns to port
upon the completion of the fishing trip,
the vessel owner, operator, or manager
may make a weekly notification rather
than trip-by-trip calls. For weekly pre-
trip notification, a vessel must notify
NMFS by 0001 hr of the Friday pre-
ceding the week (Sunday through Sat-
urday) that it intends to complete at
least one NE multispecies DAS or sec-
tor trip during the following week and
provide the vessel’s trip-plans for that
week, including each trip’s date, time,
port of departure, area to be fished,
whether a monkfish DAS will be used,
and gear type to be used. Pre-trip noti-
fication calls must be made no more
than 10 days in advance of each fishing
trip. The vessel owner, operator, or
manager must notify NMFS of any trip
plan changes at least 24 hr prior to ves-
sel departure from port. A vessel may
not begin the trip without being issued
either an observer notification, an at-
sea monitor notification, or a waiver
by NMFS.

(4) Vessel selection for observer or at-sea
monitor coverage. NMF'S shall notify the
vessel owner, operator, or manager
whether the vessel must carry an ob-
server or at-sea monitor for the speci-
fied trip within 24 hr of the vessel own-
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er’s, operator’s or manager’s pre-trip
notification of the prospective trip, as
specified in paragraph (1)(2) of this sec-
tion. All pre-trip notifications shall be
issued a unique confirmation number.
A vessel may not fish on a NE multi-
species DAS or sector trip with an ob-
server waiver confirmation number
that does not match the vessel’s trip
plan that was called in to NMFS. Con-
firmation numbers and the vessel’s ob-
server or observer waiver status for
pre-trip notification calls remain valid
for 48 hr from the intended sail date.
After a trip begins, that trip’s con-
firmation number and observer or ob-
server waiver status remains valid
until the trip ends. If a trip is inter-
rupted and the vessel returns to port
due to bad weather or other -cir-
cumstance beyond the operator’s con-
trol, the vessel’s observer or observer
waiver status and confirmation number
for the interrupted trip remains the
same if the vessel departs within 48 hr
from the vessel’s return to port. If the
layover time is greater than 48 hr, the
vessel owner, operator, or manager
must provide a new pre-trip notifica-
tion. If an observer or at-sea monitor is
assigned to a particular trip, a vessel
may not leave port without the at-sea
monitor on board, unless NMFS issues
a waiver. If a vessel is using electronic
monitoring to comply with the moni-
toring requirements of this part, it
may not leave port without an oper-
ational electronic monitoring system
on board, unless NMFS issues a waiver.

(5) Sector monitoring coverage levels.
Coverage levels for an at-sea or elec-
tronic monitoring program, including
video review requirements, shall be
specified by NMFS, pursuant to para-
graph (1)(6)(i) of this section.

(i) At-sea monitoring coverage target.
The at-sea monitoring coverage target
for the sector monitoring program will
be set as a percentage of all eligible
sector trips based on available Federal
funding for NMFS and industry cost re-
sponsibilities as defined in paragraph
(2)(3) of this section. Sectors are re-
sponsible for industry costs for at-sea
monitoring coverage up to the cov-
erage target for all trips not observed
by a Northeast Fishery Observer Pro-
gram observer. In fishing years 2022,
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2023, 2024, and 2025, the at-sea moni-
toring (ASM) coverage target will be
set at the highest level that available
Federal funding for NMFS and industry
cost responsibilities supports, up to 100
percent of trips. Beginning in fishing
year 2026, the target coverage will be
set at 40 percent of trips, unless re-
placed by the New England Fishery
Management Council after a review, as
detailed in paragraph (1)(6)(v) of this
section. In the absence of available
Federal funds sufficient to fund both
NMFS costs and industry costs associ-
ated with a coverage target of at least
40 percent of all sector trips, sectors
must pay the industry’s costs for cov-
erage necessary to achieve a 40-percent
coverage target. As an example, if,
after paying NMFS costs, available
Federal funding is sufficient only to
fund industry costs for 15-percent cov-
erage, sectors must pay the industry
costs for the remaining 25-percent cov-
erage to achieve a 40-percent coverage
target. Any coverage provided by the
Northeast Fisheries Observer Program
through deployment of an observer
would be deducted from the industry’s
cost responsibility. To ensure coverage
is both sufficient to monitor sector
catch, discards, and sector ACE; and
consistent with sector monitoring
goals and objectives, at-sea monitoring
coverage may be higher than the at-sea
monitoring coverage target, up to 100
percent of all eligible trips, if available
Federal funding is sufficient for NMFS
and industry cost responsibilities, re-
spectively. NMFS will announce the
coverage target at least 3 weeks before
the annual sector enrollment deadline
set by NMF'S, if Federal funding infor-
mation is available. NMFS will deter-
mine, and announce, EM video review
rates separately from the ASM cov-
erage target. NMFS may evaluate and
modify video review rates on a regular
basis.

(i1) Gear-based exclusion from the at-
sea monitoring program. A sector vessel
that notifies NMFS of its intent to ex-
clusively fish using gillnets with a
mesh size of 10-inch (25.4-cm) or greater
in either the Inshore Georges Bank
(GB) Stock Area, as defined at
§648.10(k)(3)(ii), and/or the Southern
New England (SNE) Broad Stock Area,
as defined at §648.10(k)(3)(iv), is not
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subject to the coverage level for at-sea
monitoring specified in paragraph
(1)(5)([1) of this section provided that
the trip is limited to the Inshore GB
and/or SNE Broad Stock Areas and
that the vessel only uses gillnets with
a mesh size of 10-inches (25.4-cm) or
greater. When on such a trip, other
gear may be on board provided that it
is stowed and not available for imme-
diate use as defined in §648.2. A sector
trip fishing with 10-inch (25.4-cm) mesh
or larger gillnets will still be subject to
at-sea monitoring coverage if the trip
declares its intent to fish in any part of
the trip in the Gulf of Maine (GOM)

Stock area, as defined at
§648.10(k)(3)(i), or the Offshore GB
Stock Area, as defined at
§648.10(k)(3)(iii). Vessels wusing elec-

tronic monitoring to satisfy the sector
monitoring requirement in this section
must have their system turned on and
comply with their vessel monitoring
plan on all trips, including a trip that
is limited to the Inshore GB and/or
SNE Broad Stock Areas where the ves-
sel only uses gillnets with a mesh size
of 10-inches (25.4-cm) or greater.

(iii) Geographic exclusion from the at-
sea monitoring program. Vessels fishing
exclusively west of 71°30' W Longitude
on a sector trip are excluded from the
requirement to carry an at-sea mon-
itor. Vessels on a trip excluded from
the at-sea monitoring requirement
under this paragraph (1)(5)(iii) must
comply with the VMS declaration re-
quirements at §648.10(2)(3), and the
transiting requirements at §648.81(e)
when east of 71°30' W Longitude. Ves-
sels using electronic monitoring to sat-
isfy the sector monitoring requirement
in this section must have their system
turned on and comply with their vessel
monitoring plan on all trips, including
trips fishing exclusively west of 71°30'
W Longitude.

(iv) Waivers. In addition to the safety
waivers in paragraph (c) of this section,
NMFS may issue a waiver for a sector
trip exempting the vessel from the sec-
tor monitoring program coverage re-
quirements for the following reasons.

(A) Funding waivers. NMFS will issue
a waiver for a sector trip exempting
the vessel from the sector monitoring
program coverage requirements if cov-
erage is unavailable due to insufficient
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funding for NMFS cost responsibilities
as defined in paragraph (g)(3) of this
section.

(B) Logistics waivers. NMFS may issue
a waiver for a sector trip exempting
the vessel from the sector monitoring
program coverage requirements in this
section for logistical and technical rea-
sons, including, but not limited to: No
monitor is available; the assigned ob-
server is unable to make the trip; the
trip will have no fishing effort; and
electronic monitoring system technical
problems.

(C) Set-only trip waivers. Vessels on a
set-only trip, as defined at §648.2, are
excluded from the groundfish sector
monitoring program requirements in
paragraph (1) of this section. If a vessel
is using electronic monitoring to com-
ply with the monitoring requirements
of this part, that vessel may turn off
its cameras on a set-only trip.

(v) Review of exclusions from the at-sea
monitoring program. A New England
Fishery Management Council review of
the exclusions from the at-sea moni-
toring program in paragraphs (1)(5)(ii)
and (iii) of this section will evaluate
whether the exclusions continue to
meet the intent of the New England
Fishery Management Council to ex-
clude trips with little catch of regu-
lated species and ocean pout. The re-
view will be conducted using complete
data from 2 fishing years once the data
are available (fishing years 2022 and
2023) and every 3 years after the initial
review.

(6) Groundfish sector monitoring pro-
gram review. A New England Fishery
Management Council review of the NE
multispecies monitoring program will
evaluate whether the monitoring pro-
gram is meeting the goal of improved
accuracy of catch data, while maxi-
mizing value and minimizing costs of
the program, using complete data from
2 fishing years once the data are avail-
able (fishing years 2022 and 2023) and
periodically after the initial review.
The review process should be flexible
and general, and include establishing
metrics and indicators of how well the
monitoring program improved accu-
racy while maximizing value and mini-
mizing costs.

(7) Hail reports. For the purposes of
the monitoring requirements specified
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in paragraph (1)(2) of this section, sec-
tor vessels must submit all hail reports
for a sector trip in which the NE multi-
species catch applies against the ACE
allocated to a sector, as specified in
this part, to their respective con-
tracted monitoring service providers.
The mechanism and timing of the
transmission of such hail reports must
be consistent with instructions pro-
vided by the Regional Administrator
for any at-sea or electronic monitoring
program required by paragraph (1)(2) of
this section, or specified in the annual
sector operations plan, consistent with
§648.87(b)(b).

(8) Notification of monitoring service
provider change. If, for any reason, a
sector decides to change approved serv-
ice providers used to provide at-sea or
electronic monitoring services required
in paragraph (1)(2) of this section, the
sector manager must first inform
NMFS in writing in advance of the ef-
fective date of the change in approved
monitoring service providers in con-
junction with the submission of the
next weekly sector catch report speci-
fied in §648.87(b)(1)(v)(B). A sector may
use more than one monitoring service
provider at any time, provided any
monitoring service provider employed
by or contracted with a sector meets
the standards specified in paragraph
(b)(4) of this section.

(9) Discards. A sector vessel may not
discard any legal-sized regulated spe-
cies or ocean pout allocated to sectors
pursuant to §648.87(b)(1)(i), unless oth-
erwise required pursuant to §648.86(1).
Discards of undersized regulated spe-
cies or ocean pout by a sector vessel
must be reported to NMFS consistent
with the reporting requirements speci-
fied in §648.87(b)(1)(v). Discards shall
not be included in the information used
to calculate a vessel’s PSC, as de-
scribed in §648.87(b)(1)(i)(E), but shall
be counted against a sector’s ACE for
each regulated species allocated to a
sector.

(10) Sector monitoring program oper-
ational standards. In addition to the
monitoring service provider standards
specified in paragraph (h)(5) of this sec-
tion, any at-sea/electronic monitoring
program developed as part of a sector’s
yvearly operations plan pursuant to
paragraph (1)(2) of this section must
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meet the following operational stand-
ards to be approved by NMFS:

(i) Vessel requirements—(A) Electronic
monitoring system requirements. A vessel
owner or operator using electronic
monitoring to meet sector monitoring
requirements in this section must do
the following:

(I) Ensure that the electronic moni-
toring system is fully operational for
every sector trip, which means it is op-
erating, recording, and retaining the
recording for the duration of every
trip. A vessel may not fish without a
fully operational electronic monitoring
system, unless issued a waiver by
NMF'S for that trip;

(2) Conduct a system check of the
electronic monitoring system prior to
departing on a fishing trip. An elec-
tronic monitoring system check must
show that the electronic monitoring
system is fully operational and the
amount of video storage space avail-
able to record the fishing trip;

(3) Maintain clear and unobstructed
camera views at all times. Ensure
lighting is sufficient in all cir-
cumstances to illuminate catch so that
catch and discards are visible and may
be identified and quantified as re-
quired; and

(4) Ensure no person tampers with,
disconnects, or destroys any part of the
electronic monitoring system, associ-
ated equipment, or recorded data.

(B) Vessel monitoring plan requirements
for electronic monitoring vessels. A vessel
must have a NMFS-approved vessel
monitoring plan to use electronic mon-
itoring to meet sector monitoring re-
quirements in this section. NMFS will
approve a vessel monitoring plan that
sufficiently describes how the elec-
tronic monitoring system is configured
on a particular vessel applying for ap-
proval and how the fishing and moni-
toring operations will be conducted in
a manner to effectively monitor catch
in accordance with the EM program re-
quirements and standards in this sec-
tion. Vessels must submit vessel moni-
toring plans and revisions to vessel
monitoring plans for NMFS review and
approval, as instructed by the Regional
Administrator.

(I) The vessel monitoring plan must
be onboard the vessel at all times.
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(2) The vessel owner, operator and
crew must comply with all catch han-
dling protocols and other requirements
described in the vessel monitoring
plan, including sorting catch and proc-
essing any discards within view of the
cameras and consistent with the vessel
monitoring plan.

(3) Modifications to any vessel moni-
toring plan must be approved by NMFS
prior to such vessel fishing under the
conditions of the new vessel moni-
toring plan.

(4) A vessel owner or operator using
electronic monitoring to meet sector
monitoring requirements in this sec-
tion must submit all electronic moni-
toring data to the monitoring service
provider in accordance with the elec-
tronic monitoring program require-
ments in this section, or as otherwise
instructed by the Regional Adminis-
trator.

(5) A vessel owner or operator must
make the electronic monitoring sys-
tem, associated equipment, electronic
monitoring data, or vessel monitoring
plan available to NMFS for inspection,
upon request.

(6) A vessel owner or operator using
electronic monitoring to meet sector
monitoring requirements in this sec-
tion must turn on its camera for 100
percent of sector trips.

(7) A vessel owner or operator using
electronic monitoring to meet sector
monitoring requirements in this sec-
tion must comply with the require-
ments in paragraphs (1)(10)(i)(A) and
(B) of this section or the Regional Ad-
ministrator may withdraw approval for
the vessel to use electronic monitoring.

(8) The Regional Administrator may
revise vessel monitoring plan require-
ments and approval standards in this
section consistent with the Adminis-
trative Procedure Act. Any revisions
will be published on the agency’s
website.

(C) Safety hazards. The operator of a
sector vessel must detail and identify
any safety hazards to any at-sea mon-
itor assigned pursuant to paragraph
(1)(2) of this section prior to leaving
port. A vessel may not begin a trip if it
has failed a review of safety issues pur-
suant to paragraph (1)(10)(ii)(D) of this
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section, until the identified safety defi-
ciency has been resolved, pursuant to
§600.746(i) of this chapter.

(D) Dockside monitoring. Vessels using
maximized retention electronic moni-
toring must participate in either an
independent third party dockside moni-
toring program approved by NMFS, or
the dockside monitoring program oper-
ated by NMF'S, as instructed by NMFS.

(I) The vessel operator and crew may
not begin offloading unless a dockside
monitor is present or NMFS has issued
the trip a waiver from the dockside
monitoring program.

(2) The vessel operator and crew must
allow the dockside monitor access to
the fish hold immediately following
the offload in order to confirm all allo-
cated groundfish were offloaded unless
NMFS has issued the trip a waiver
from the dockside monitoring program.

(BE) Retention of fish. Vessels using
maximized retention electronic moni-
toring must retain all fish from each
allocated regulated species, regardless
of length.

(i1) Sector monitoring plan monitoring
service provider requirements. In addition
to the monitoring service provider
standards in paragraph (h) of this sec-
tion, sector monitoring plans must in-
clude the following operational re-
quirements for any monitoring pro-
vider contracted to meet sector moni-
toring program requirements in this
paragraph (1):

(A) At-sea monitoring report. Within 48
hours of the completion of a trip, or as
otherwise instructed by the Regional
Administrator, electronic submission
to NMFS and the sector a report de-
tailing the area fished and the amount
of each species kept and discarded. A
standard format for submission shall
be specified by NMFS and distributed
to all monitoring service providers and
sectors. NMFS will accept only moni-
toring data that passes automated
NMFS data quality checks.

(B) Electronic monitoring report. A re-
port detailing area fished and the
amount of each species discarded must
be submitted electronically in a stand-
ard acceptable form to the appropriate
sector and NMFS within 10 business
days of a trip being selected for video
review, or as otherwise instructed by
the Regional Administrator. The for-
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mat for submission shall be specified
by NMFS and distributed to all moni-
toring service providers and sectors.
NMFS will accept only monitoring
data that passes automated NMFS data
quality checks.

(C) Vessel feedback report. A report
must be submitted to the vessel owner
following a trip with detailed feedback
on the vessel operator’s and crew’s
catch handling, camera maintenance,
and vessel monitoring plan compliance.
A copy must be submitted to NMFS
upon request.

(D) Safety hacards. Completion by an
at-sea monitor of a pre-trip vessel safe-
ty checklist provided by NMFS before
an at-sea monitor can leave port on-
board a vessel on a sector trip. If the
vessel fails a review of safety issues
pursuant to this paragraph
(1)(10)(ii)(D), an at-sea monitor cannot
be deployed on that vessel for that trip.

(BE) Gear. Provision of all equipment
specified by the Northeast Fisheries
Science Center to each at-sea monitor
before the at-sea monitor may be de-
ployed on a vessel. A list of such equip-
ment is available from the Northeast
Fisheries Science Center upon request.
This gear shall be inspected by NMFS
upon the completion of training re-
quired pursuant to paragraph (i)(2) of
this section.

(F) Adjustment to service provider re-
quirements and approval standards. The
Regional Administrator may revise
monitoring service provider require-
ments and approval standards in this
section consistent with the Adminis-
trative Procedure Act.

(iii) Sector requirements. Each sector
shall monitor catch by participating
sector vessels to ensure that ACEs are
not exceeded during the fishing year,
as specified in this paragraph
(1)(10)(iii). The sector shall summarize
trips validated by dealer reports; over-
see the use of electronic monitoring
equipment and review of associated
data; maintain a database of VTR,
dealer, observer, and electronic moni-
toring reports; determine all species
landings by stock areas; apply discard
estimates to landings; deduct catch
from ACEs allocated to sectors; and re-
port sector catch on a weekly basis to
NMFS, as required in paragraph
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(b)(1)(v) of this section. Unless other-
wise specified in this paragraph (1)(10),
all catches of stocks allocated to sec-
tors by vessels on a sector trip shall be
deducted from the sector’s ACE for
each regulated species stock regardless
of the fishery the vessel was partici-
pating in when the fish was caught. For
the purposes of this paragraph (1)(10),
any regulated species or ocean pout
caught using gear capable of catching
NE multispecies (i.e., gear not listed as
exempted gear under this part) would
be deducted from a sector’s ACE if such
catch contributed to the specification
of PSC, as described in
§648.87(b)(1)(i1)(E), and would not apply
to another ACL sub-component pursu-
ant to §648.90(a)(4). For example, any
regulated species or ocean pout landed
while fishing for or catching skates or
monkfish pursuant to the regulations
in this chapter for those fisheries
would be deducted from the sector’s
ACE for each stock because such regu-
lated species or ocean pout were caught
while also operating under a NE multi-
species DAS. However, for example, if a
sector vessel is issued a limited access
General Category Atlantic Sea Scallop
permit and fishes for scallops under the
provisions specific to that permit, any
yellowtail flounder caught by the ves-
sel on such trips would be deducted
from the appropriate non-groundfish
component, such as the other sub-com-
ponent or the appropriate yellowtail
flounder stock’s ACL specified for the
Atlantic Sea Scallop fishery and not
from the yellowtail flounder ACE for
the sector.

(iv) Dealer requirements. Federally
permitted NE multispecies dealers
must allow dockside monitors access to
their premises, scales, and any fish re-
ceived from vessels participating in the
maximized retention electronic moni-
toring program for the purpose of col-
lecting fish species and weights of fish
received by the dealer, fish Ilength
measurements, and the collection of
age structures such as otoliths or
scales.

(A) Facilitation. Federally permitted
NE multispecies dealers must facilitate
dockside monitoring for vessels par-
ticipating in a maximized retention
electronic monitoring program, includ-
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ing, but not limited to, the following
requirements:

(I) Provide a safe sampling station,
including shelter from weather, for
dockside monitors to conduct their du-
ties and process catch, that is equiva-
lent to the accommodations provided
to the dealer’s staff.

(2) Allow dockside monitors access to
bathrooms equivalent to the accom-
modations provided to the dealer’s
staff.

(3) Allow dockside monitors access to
any facilities for washing equipment
with fresh water that are provided to
the dealer’s staff.

(B) Processing, sorting, labeling, and re-
porting. Federally permitted NE multi-
species dealers must process, and may
possess, fish for vessels participating in
a maximized retention electronic mon-
itoring program consistent with and
including, but not limited to, the fol-
lowing requirements:

(1) Offload from vessels participating
in the maximized retention monitoring
program all fish below the minimum
size specified at §648.83, report fish
below the minimum size specified at
§648.83 by species, and provide the
dockside monitor access to those fish
below the minimum size at the safe
sampling station.

(2) Sort by species all unmarketable
fish from other fish, when identifiable
to species.

(3) Clearly identify, mark, or label all
containers with fish below the min-
imum size specified in §648.83 as con-
taining undersized fish, the fishing ves-
sel from which they were offloaded, and
the date of offloading.

(4) Report all fish below the min-
imum size specified in §648.83, and all
unmarketable fish, as instructed by
NMFS.

(v) Adjustment to operational stand-
ards. The at-sea/electronic monitoring
operational standards specified in para-
graph (1)(10) of this section may be re-
vised by the Regional Administrator in
a manner consistent with the Adminis-
trative Procedure Act.

(m) Atlantic herring monitoring cov-
erage—(1) Monitoring requirements. (i) In
addition to the requirement for any
vessel holding an Atlantic herring per-
mit to carry an observer described in
paragraph (a) of this section, vessels
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issued a Category A or B Herring Per-
mit are subject to industry-funded
monitoring (IFM) requirements in this
section on declared Atlantic herring
trips, unless the vessel is carrying an
observer to fulfill Standard Bycatch
Reporting Methodology requirements
in §648.18. An owner of a midwater
trawl vessel, required to carry an ob-
server when fishing in Northeast Multi-
species Closed Areas at §648.202(b), may
purchase an IFM high volume fisheries
(HVF) observer to access Closed Areas
on a trip-by-trip basis. General require-
ments for IFM programs in New Eng-
land Council FMPs are specified in
paragraph (g) of this section. Possible
IFM monitoring for the Atlantic her-
ring fishery includes observers, at-sea
monitors, and electronic monitoring
and portside samplers, as defined in
§648.2.

(A) IFM HVF observers shall collect
the following information:

(I) Fishing gear information (e.g.,
size of nets, mesh sizes, and gear con-
figurations);

(2) Tow-specific information (e.g.,
depth, water temperature, wave height,
and location and time when fishing be-
gins and ends);

(3) Species, weight, and disposition of
all retained and discarded catch (fish,
sharks, crustaceans, invertebrates, and
debris) on observed hauls;

(4) Species, weight, and disposition of
all retained catch on unobserved hauls;

(5) Actual catch weights whenever
possible, or alternatively, weight esti-
mates derived by sub-sampling;

(6) Whole specimens, photos, length
information, and biological samples
(e.g., scales, otoliths, and/or vertebrae
from fish, invertebrates, and incidental
takes);

(7) Information on interactions with
protected species, such as sea turtles,
marine mammals, and sea birds; and

(8) Vessel trip costs (i.e., operational
costs for trip including food, fuel, oil,
and ice).

(B) IFM HVF at-sea monitors shall
collect the following information:

(I) Fishing gear information (e.g.,
size of nets, mesh sizes, and gear con-
figurations);

(2) Tow-specific information (e.g.,
depth, water temperature, wave height,
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and location and time when fishing be-
gins and ends);

(3) Species, weight, and disposition of
all retained and discarded catch (fish,
sharks, crustaceans, invertebrates, and
debris) on observed hauls;

(4) Species, weight, and disposition of
all retained catch on unobserved hauls;

(5) Actual catch weights whenever
possible, or alternatively, weight esti-
mates derived by sub-sampling;

(6) Length data, along with whole
specimens and photos to verify species
identification, on retained and dis-
carded catch;

(7) Information on and biological
samples from interactions with pro-
tected species, such as sea turtles, ma-
rine mammals, and sea birds; and

(8) Vessel trip costs (i.e., operational
costs for trip including food, fuel, oil,
and ice).

(9) The New England Council may
recommend that at-sea monitors col-
lect additional biological information
upon request. Revisions to the duties of
an at-sea monitor, such that additional
biological information would be col-
lected, may be done via a framework
adjustment. At-sea monitor duties may
also be revised to collect additional bi-
ological information by considering
the issue at a public meeting, where
public comment is accepted, and re-
questing NMFS to publish a notice or
rulemaking revising the duties for at-
sea monitors. NMFS shall implement
revisions to at-sea monitor duties in
accordance with the APA.

(C) IFM Portside samplers shall col-
lect the following information:

(1) Species, weight, and disposition of
all retained catch (fish, sharks, crusta-
ceans, invertebrates, and debris) on
sampled trips;

(2) Actual catch weights whenever
possible, or alternatively, weight esti-
mates derived by sub-sampling; and

(3) Whole specimens, photos, length
information, and biological samples
(i.e., scales, otoliths, and/or vertebrae
from fish, invertebrates, and incidental
takes).

(i1) Vessels issued a Category A or B
Herring Permit are subject to IFM at-
sea monitoring coverage. If the New
England Council determines that elec-
tronic monitoring, used in conjunction
with portside sampling, is an adequate
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substitute for at-sea monitoring on
vessels fishing with midwater trawl
gear, and it is approved by the Re-
gional Administrator as specified in
paragraph (m)(1)(iii) of this section,
then owners of vessels issued a Cat-
egory A or B Herring Permit may
choose either IFM at-sea monitoring
coverage or IFM electronic monitoring
and IFM portside sampling coverage,
pursuant with requirements in para-
graphs (h) and (i) of this section. Once
owners of vessels issued a Category A
or B Herring Permit may choose an
IFM monitoring type, vessel owners
must select one IFM monitoring type
per fishing year and notify NMFS of
their selected IFM monitoring type via
selection form six months in advance
of the beginning of the SBRM year (Oc-
tober 31). NMFS will provide vessels
owners with selection forms no later
than September 1 in advance of the be-
ginning of the SBRM year.

(A) In a future framework adjust-
ment, the New England Council may
consider if electronic monitoring and
portside sampling coverage is an ade-
quate substitute for at-sea monitoring
coverage for Atlantic herring vessels
that fish with purse seine and/or bot-
tom trawl gear.

(B) IFM coverage targets for the At-
lantic herring fishery are calculated by
NMFS, in consultation with New Eng-
land Council staff.

(C) If IFM coverage targets do not
match for the Atlantic herring and At-
lantic mackerel fisheries, then the
higher IFM coverage target would
apply on trips declared into both fish-
eries.

(D) Vessels intending to land less
than 50 mt of Atlantic herring are ex-
empt from IFM requirements, provided
that the vessel requests and is issued a
waiver prior to departing on that trip,
consistent with paragraphs
(m)(2)(iii)(B) and (m)(3) of this section.
Vessels issued a waiver must land less
than 50 mt of Atlantic herring on that
trip.

(B) A wing vessel (i.e., midwater
trawl vessel pair trawling with another
midwater trawl vessel) is exempt from
IFM requirements on a trip, provided
the wing vessel does not possess or land
any fish on that trip and requests and
is issued a waiver prior to departing on
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that trip, consistent with paragraphs
(m)(2)(iii)(C) and (m)(3) of this section.

(F) Two years after implementation
of IFM in the Atlantic herring fishery,
the New England Council will examine
the results of any increased coverage in
the Atlantic herring fishery and con-
sider if adjustments to the IFM cov-
erage targets are warranted.

(iii) Electronic monitoring and port-
side sampling coverage may be used in
place of at-sea monitoring coverage in
the Atlantic herring fishery, if the
electronic monitoring technology is
deemed sufficient by the New England
Council. The Regional Administrator,
in consultation with the New England
Council, may approve the use of elec-
tronic monitoring and portside sam-
pling for the Atlantic herring fishery
in a manner consistent with the Ad-
ministrative Procedure Act, with final
measures published in the FEDERAL
REGISTER. A vessel electing to use elec-
tronic monitoring and portside sam-
pling in lieu of at-sea monitoring must
develop a vessel monitoring plan to im-
plement an electronic monitoring and
portside sampling program that NMFS
determines is sufficient for monitoring
catch, discards and slippage events.
The electronic monitoring and portside
sampling program shall be reviewed
and approved by NMFS as part of a ves-
sel’s monitoring plan on a yearly basis
in a manner consistent with the Ad-
ministrative Procedure Act.

(iv) Owners, operators, or managers
of vessels issued a Category A or B Her-
ring Permit are responsible for their
vessel’s compliance with IFM require-
ments. When NMFS notifies a vessel
owner, operator, or manager of the re-
quirement to have monitoring cov-
erage on a specific declared Atlantic
herring trip, that vessel may not fish
for, take, retain, possess, or land any
Atlantic herring without the required
monitoring coverage. Vessels may only
embark on a declared Atlantic herring
trip without the required monitoring
coverage if the vessel owner, operator,
and/or manager has been notified that
the vessel has received a waiver for the
required monitoring coverage for that
trip, pursuant to paragraphs
(m)(2)(iii)(B) and (C) and (m)(3) of this
section.
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(v) To provide the required IFM cov-
erage aboard declared Atlantic herring
trips, observers and monitors must
hold a high volume fisheries certifi-
cation from NMFS.

(2) Pre-trip notification. (i) At least 48
hr prior to the beginning of any trip on
which a vessel may harvest, possess, or
land Atlantic herring, the owner, oper-
ator, or manager of a vessel issued a
limited access herring permit (i.e., Cat-
egory A, B, or C) or a vessel issued an
open access herring permit (Category D
or E) fishing with midwater trawl gear
in Management Areas 1A, 1B, and/or 3,
as defined in §648.200(f)(1) and (3), or a
vessel acting as a herring carrier must
notify NMFS/FSB of the trip.

(ii) The notification to NMFS/FSB
must include the following informa-
tion: Vessel name or permit number;
email and telephone number for con-
tact; the date, time, and port of depar-
ture; trip length; and gear type.

(iii) For vessels issued a Category A
or B Herring Permit, the trip notifica-
tion must also include the following re-
quests, if appropriate:

(A) For IFM observer coverage
aboard vessels fishing with midwater
trawl gear to access the Northeast
Multispecies Closed Areas, consistent
with requirements at §648.202(b), at any
point during the trip;

(B) For a waiver of IFM requirements
on a trip that shall land less than 50 mt
of Atlantic herring; and

(C) For a waiver of IFM requirements
on trip by a wing vessel as described in
paragraph (m)(1)(ii)(E) of this section.

(iv) Trip notification must be pro-
vided no more than 10 days in advance
of each fishing trip. The vessel owner,
operator, or manager must notify
NMFS/FSB of any trip plan changes at
least 12 hr prior to vessel departure
from port.

(3) Selection of trips for monitoring cov-
erage. NMF'S shall notify the owner, op-
erator, and/or manager of a vessel with
an Atlantic herring permit whether a
declared Atlantic herring trip requires
coverage by a NMFS-funded observer
or whether a trip requires IFM cov-
erage. NMFS shall also notify the
owner, operator, and/or manager of ves-
sel if a waiver has been granted, either
for the NMFS-funded observer or for
IFM coverage, as specified in para-
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graph (m)(2) of this section. All waivers
for monitoring coverage shall be issued
to the vessel by VMS so that there is
an on-board verification of the waiver.
A waiver is invalid if the fishing behav-
ior on that trip is inconsistent with the
terms of the waiver.

(4) Procurement of monitoring services
by Atlantic herring vessels. (i) An owner
of an Atlantic herring vessel required
to have monitoring under paragraph
(m)(3) of this section must arrange for
monitoring by an observer from a mon-
itoring service provider approved by
NMFS under paragraph (h) of this sec-
tion. The owner, operator, or vessel
manager of a vessel selected for moni-
toring must contact a monitoring serv-
ice provider prior to the beginning of
the trip and the monitoring service
provider will notify the vessel owner,
operator, or manager whether moni-
toring is available. A list of approved
monitoring service providers shall be
posted on the NMFS website: https:/
www.fisheries.noaa.gov/resource/data/ob-
server-providers-northeast-and-mid-atian-
tic-programs.

(ii) An owner, operator, or vessel
manager of a vessel that cannot pro-
cure monitoring due to the unavail-
ability of monitoring may request a
waiver from NMFS/FSB from the re-
quirement for monitoring on that trip,
but only if the owner, operator, or ves-
sel manager has contacted all of the
available monitoring service providers
to secure monitoring and no moni-
toring is available. NMFS/FSB shall
issue a waiver, if the conditions of this
paragraph (m)(4)(ii) are met. A vessel
without monitoring coverage may not
begin a declared Atlantic herring trip
without having been issued a waiver.

(iii) Vessel owners shall pay service
providers for monitoring services with-
in 45 days of the end of a fishing trip
that was monitored.

(5) Vessels working cooperatively. When
vessels issued limited access herring
permits are working cooperatively in
the Atlantic herring fishery, including
pair trawling, purse seining, and trans-
ferring herring at-sea, each vessel must
provide to observers or monitors, when
requested, the estimated weight of
each species brought on board and the
estimated weight of each species re-
leased on each tow.
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(6) Sampling requirements for NMFS-
certified observer and monitors. In addi-
tion to the requirements in paragraphs
(d)(1) through (7) of this section, an
owner or operator of a vessel issued a
limited access herring permit on which
an observer or monitor is embarked
must provide observers or monitors:

(i) A safe sampling station adjacent
to the fish deck, including: A safety
harness, if footing is compromised and
grating systems are high above the
deck; a safe method to obtain samples;
and a storage space for baskets and
sampling gear.

(i) Reasonable assistance to enable
observers or monitors to carry out
their duties, including but not limited
to assistance with: Obtaining and sort-
ing samples; measuring decks, codends,
and holding bins; collecting bycatch
when requested by the observers or
monitors; and collecting and carrying
baskets of fish when requested by the
observers or monitors.

(iii) Advance notice when pumping
will be starting; when sampling of the
catch may begin; and when pumping is
coming to an end.

(iv) Visual access to the net, the
codend of the net, and the purse seine
bunt and any of its contents after
pumping has ended and before the
pump is removed from the net. On
trawl vessels, the codend including any
remaining contents must be brought on
board, unless bringing the codend on
board is not possible. If bringing the
codend on board is not possible, the
vessel operator must ensure that the
observer or monitor can see the codend
and its contents as clearly as possible
before releasing its contents.

() Measures to address slippage. (i) No
vessel issued a limited access herring
permit may slip catch, as defined at
§648.2, except in the following cir-
cumstances:

(A) The vessel operator has deter-
mined, and the preponderance of avail-
able evidence indicates that, there is a
compelling safety reason; or

(B) A mechanical failure, including
gear damage, precludes bringing some
or all of the catch on board the vessel
for inspection; or

(C) The vessel operator determines
that pumping becomes impossible as a
result of spiny dogfish clogging the
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pump intake. The vessel operator shall
take reasonable measures, such as
strapping and splitting the net, to re-
move all fish which can be pumped
from the net prior to release.

(i1) Vessels may make test tows with-
out pumping catch on board if the net
is re-set without releasing its contents
provided that all catch from test tows
is available to the observer to sample
when the next tow is brought on board
for sampling.

(iii) If a vessel issued any limited ac-
cess herring permit slips catch, the
vessel operator must report the slip-
page event on the Atlantic herring
daily VMS catch report and indicate
the reason for slipping catch. Addition-
ally, the vessel operator must complete
and sign a Released Catch Affidavit de-
tailing: The vessel name and permit
number; the VTR serial number; where,
when, and the reason for slipping
catch; the estimated weight of each
species brought on board or slipped on
that tow. A completed affidavit must
be submitted to NMFS within 48 hr of
the end of the trip.

(iv) If a vessel issued a Category A or
B Herring permit slips catch for any of
the reasons described in paragraph
(m)(7)(i) of this section when an ob-
server or monitor is aboard, the vessel
operator must move at least 15 nm
(27.78 km) from the location of the slip-
page event before deploying any gear
again, and must stay at least 15 nm
(27.78 km) away from the slippage
event location for the remainder of the
fishing trip.

(v) If a vessel issued a Category A or
B Herring permit slips catch for any
reason on a trip selected by NMFS for
portside sampling, pursuant to para-
graph (m)(3) of this section, the vessel
operator must move at least 15 nm
(27.78 km) from the location of the slip-
page event before deploying any gear
again, and must stay at least 15 nm
(27.78 km) away from the slippage
event location for the remainder of the
fishing trip.

(vi) If catch is slipped by a vessel
issued a Category A or B Herring per-
mit for any reason not described in
paragraph (m)(7)(i) of this section when
an observer or monitor is aboard, the
vessel operator must immediately ter-
minate the trip and return to port. No
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fishing activity may occur during the
return to port.

(n) Atlantic mackerel, squid, and
butterfish observer coverage—(1) Pre-trip
notification. (i) A vessel issued a limited
access Atlantic mackerel permit, as
specified at §648.4(a)(5)(iii), must, for
the purposes of observer deployment,
have a representative provide notice to
NMFS of the vessel name, vessel per-
mit number, contact name for coordi-
nation of observer deployment, tele-
phone number or email address for con-
tact; and the date, time, port of depar-
ture, gear type, and approximate trip
duration, at least 48 hr, but no more
than 10 days, prior to beginning any
fishing trip, unless it complies with the
possession restrictions in paragraph
(n)(1)(iii) of this section.

(ii) A vessel that has a representative
provide notification to NMFS as de-
scribed in paragraph (n)(1)(i) of this
section may only embark on an Atlan-
tic mackerel trip without an observer
if a vessel representative has been noti-
fied by NMFS that the vessel has re-
ceived a waiver of the observer require-
ment for that trip. NMFS shall notify
a vessel representative whether the
vessel must carry an observer, or if a
waiver has been granted, for the spe-
cific Atlantic mackerel trip, within 24
hr of the vessel representative’s notifi-
cation of the prospective Atlantic
mackerel trip, as specified in para-
graph (n)(1)(i) of this section. Any re-
quest to carry an observer may be
waived by NMFS. A vessel that fishes
with an observer waiver confirmation
number that does not match the Atlan-
tic mackerel trip plan that was called
in to NMF'S is prohibited from fishing
for, possessing, harvesting, or landing
Atlantic mackerel except as specified
in paragraph (n)(1)(iii) of this section.
Confirmation numbers for trip notifi-
cation calls are only valid for 48 hr
from the intended sail date.

(iii) A vessel issued a limited access
Atlantic mackerel permit, as specified
in §648.4(a)(5)(iii), that does not have a
representative provide the trip notifi-
cation required in paragraph (n)(1)(i) of
this section is prohibited from fishing
for, possessing, harvesting, or landing
more than 20,000 1b (9.07 mt) of Atlantic
mackerel per trip at any time, and may
only land Atlantic mackerel once on
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any calendar day, which is defined as
the 24-hr period beginning at 0001 hours
and ending at 2400 hours.

(iv) If a vessel issued a limited access
Atlantic mackerel permit, as specified
in §648.4(a)(b)(iii), intends to possess,
harvest, or land more than 20,000 1b
(9.07 mt) of Atlantic mackerel per trip
or per calendar day, and has a rep-
resentative notify NMFS of an upcom-
ing trip, is selected by NMFS to carry
an observer, and then cancels that trip,
the representative is required to pro-
vide notice to NMFS of the vessel
name, vessel permit number, contact
name for coordination of observer de-
ployment, and telephone number or
email address for contact, and the in-
tended date, time, and port of depar-
ture for the cancelled trip prior to the
planned departure time. In addition, if
a trip selected for observer coverage is
cancelled, then that vessel is required
to carry an observer, provided an ob-
server is available, on its next trip.

(2) Sampling requirements for limited
access Atlantic mackerel and longfin
squid/butterfish moratorium permit hold-
ers. In addition to the requirements in
paragraphs (d)(1) through (7) of this
section, an owner or operator of a ves-
sel issued a limited access Atlantic
mackerel or longfin squid/butterfish
moratorium permit on which an ob-
server is embarked must provide ob-
servers:

(i) A safe sampling station adjacent
to the fish deck, including: A safety
harness, if footing is compromised and
grating systems are high above the
deck; a safe method to obtain samples;
and a storage space for baskets and
sampling gear.

(i) Reasonable assistance to enable
observers to carry out their duties, in-
cluding but not limited to assistance
with: Obtaining and sorting samples;
measuring decks, codends, and holding
bins; collecting bycatch when re-
quested by the observers; and col-
lecting and carrying baskets of fish
when requested by the observers.

(iii) Advance notice when pumping
will be starting; when sampling of the
catch may begin; and when pumping is
coming to an end.

(3) Measures to address slippage. (i) No
vessel issued a limited access Atlantic
mackerel permit or a longfin squid/
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butterfish moratorium permit may slip
catch, as defined at §648.2, except in
the following circumstances:

(A) The vessel operator has deter-
mined, and the preponderance of avail-
able evidence indicates that, there is a
compelling safety reason; or

(B) A mechanical failure, including
gear damage, precludes bringing some
or all of the catch on board the vessel
for sampling and inspection; or

(C) The vessel operator determines
that pumping becomes impossible as a
result of spiny dogfish clogging the
pump intake. The vessel operator shall
take reasonable measures, such as
strapping and splitting the net, to re-
move all fish that can be pumped from
the net prior to release.

(ii) If a vessel issued any limited ac-
cess Atlantic mackerel permit slips
catch, the vessel operator must report
the slippage event on the Atlantic
mackerel and longfin squid daily VMS
catch report and indicate the reason
for slipping catch. Additionally, vessels
issued a limited Atlantic mackerel per-
mit or a longfin squid/butterfish mora-
torium permit, the vessel operator
must complete and sign a Released
Catch Affidavit detailing: The vessel
name and permit number; the VTR se-
rial number; where, when, and the rea-
son for slipping catch; the estimated
weight of each species brought on
board or slipped on that tow. A com-
pleted affidavit must be submitted to
NMFS within 48 hr of the end of the
trip.

(iii) If a vessel issued a limited access
Atlantic mackerel permit slips catch
for any of the reasons described in
paragraph (n)(3)(i) of this section, the
vessel operator must move at least 15
nm (27.8 km) from the location of the
slippage event before deploying any
gear again, and must stay at least 15
nm (27.8 km) from the slippage event
location for the remainder of the fish-
ing trip.

(iv) If catch is slipped by a vessel
issued a limited access Atlantic mack-
erel permit for any reason not de-
scribed in paragraph (n)(3)(i) of this
section, the vessel operator must im-
mediately terminate the trip and re-
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turn to port. No fishing activity may
occur during the return to port.

[85 FR 7431, Feb. 7, 2020, as amended at 86 FR
26882, May 6, 2020; 85 FR 43152, July 15, 2020;
85 FR 47112, Aug. 4, 2020; 86 FR 1823, Jan. 11,
2021; 87 FR 18283, Mar. 30, 2022; 87 FR 54909,
Sept. 8, 2022; 87 FR 75877, Dec. 9, 2022; 87 FR
75877, Dec. 9, 2022; 88 FR 56542, Aug. 18, 2023]

§648.12 Experimental fishing.

The Regional Administrator may ex-
empt any person or vessel from the re-
quirements of subparts A (General pro-
visions), B (mackerel, squid, and
butterfish), D (Atlantic sea scallop), E
(Atlantic surfclam and ocean quahog),
F (NE multispecies and monkfish), G
(summer flounder), H (scup), I (black
sea bass), J (Atlantic bluefish), K (At-
lantic herring), L (spiny dogfish), M
(Atlantic deep-sea red crab), N
(tilefish), O (skates), and P (Mid-Atlan-
tic forage species) of this part for the
conduct of experimental fishing bene-
ficial to the management of the re-
sources or fishery managed under that
subpart. The Regional Administrator
shall consult with the Executive Direc-
tor of the MAFMC before approving
any exemptions for the Atlantic chub
mackerel, Atlantic mackerel, Illex
squid, longfin squid butterfish, summer
flounder, scup, black sea bass, spiny
dogfish, bluefish, and tilefish fisheries,
including exemptions for experimental
fishing contributing to the develop-
ment of new or expansion of existing
fisheries for Mid-Atlantic forage spe-
cies.

(a) The Regional Administrator may
not grant such an exemption unless he/
she determines that the purpose, de-
sign, and administration of the exemp-
tion is consistent with the manage-
ment objectives of the respective FMP,
the provisions of the Magnuson-Ste-
vens Act, and other applicable law, and
that granting the exemption will not:

(1) Have a detrimental effect on the
respective resources and fishery;

(2) Cause any quota to be exceeded;
or

(3) Create significant enforcement
problems.

(b) BEach vessel participating in any
exempted experimental fishing activity
is subject to all provisions of the re-
spective FMP, except those necessarily
relating to the purpose and nature of
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