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§40.333

materials, data, documents/documenta-
tion, agreements, contracts, policies,
and statements that are required by
this part and DOT agency regulations.
You must provide this information at
your principal place of business in the
time required by the DOT agency.

(3) All items in paragraph (c)(2) of
this section must be easily accessible,
legible, and provided in an organized
manner. If electronic records do not
meet these standards, they must be
converted to printed documentation
that meets these standards.

(d) If requested by the National
Transportation Safety Board as part of
an accident investigation, you must
provide information concerning post-
accident tests administered after the
accident.

(e) If requested by a Federal, state or
local safety agency with regulatory au-
thority over you or the employee, you
must provide drug and alcohol test
records concerning the employee.

(f) Except as otherwise provided in
this part, as a laboratory you must not
release or provide a specimen or a part
of a specimen to a requesting party,
without first obtaining written consent
from ODAPC. DNA testing and other
types of identity testing are not au-
thorized and ODAPC will not give per-
mission for such testing. If a party
seeks a court order directing you to re-
lease a specimen or part of a specimen
contrary to any provision of this part,
you must take necessary legal steps to
contest the issuance of the order (e.g.,
seek to quash a subpoena, citing the re-
quirements of §40.13). This part does
not require you to disobey a court
order, however.

(g) Notwithstanding any other provi-
sion of this Part, as an employer of
Commercial Motor Vehicle (CMV) driv-
ers holding commercial driving li-
censes (CDLs) or as a third party ad-
ministrator for owner-operator CMV
drivers with CDLs, you are authorized
to comply with State laws requiring
you to provide to State CDL licensing
authorities information about all vio-
lations of DOT drug and alcohol testing
rules (including positive tests and re-
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fusals) by any CMV driver holding a
CDL.

[66 FR 79526, Dec. 19, 2000, as amended at 66
FR 41955, Aug. 9, 2001; 73 FR 33737, June 13,
2008; 82 FR 52247, Nov. 13, 2017]

§40.333 What records must employers
keep?

(a) As an employer, you must keep
the following records for the following
periods of time:

(1) You must keep the following
records for five years:

(i) Records of alcohol test results in-
dicating an alcohol concentration of
0.02 or greater;

(ii) Records of verified positive drug
test results;

(iii) Documentation of refusals to
take required alcohol and/or drug tests
(including substituted or adulterated
drug test results);

(iv) SAP reports; and

(v) All follow-up tests and schedules
for follow-up tests.

(2) You must keep records for three
years of information obtained from
previous employers under §40.25 con-
cerning drug and alcohol test results of
employees.

(3) You must keep records of the in-
spection, maintenance, and calibration
of EBTSs, for two years.

(4) You must keep records of negative
and cancelled drug test results and al-
cohol test results with a concentration
of less than 0.02 for one year.

(b) You do not have to keep records
related to a program requirement that
does not apply to you (e.g., a maritime
employer who does not have a DOT-
mandated random alcohol testing pro-
gram need not maintain random alco-
hol testing records).

(c) You must maintain the records in
a location with controlled access.

(d) A service agent may maintain
these records for you. However, you
must ensure that you can produce
these records at your principal place of
business in the time required by the
DOT agency. For example, as a motor
carrier, when an FMCSA inspector re-
quests your records, you must ensure
that you can provide them within two
business days.

(e) If you store records electroni-
cally, where permitted by this part,
you must ensure that the records are
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easily accessible, legible, and for-
matted and stored in an organized
manner. If electronic records do not
meet these criteria, you must convert
them to printed documentation in a
rapid and readily auditable manner, at
the request of DOT agency personnel.

[66 FR 79526, Dec. 19, 2000, as amended at 66
FR 41955, Aug. 9, 2001]

Subpart @—Roles and
Responsibilities of Service Agents

§40.341 Must service agents comply
with DOT drug and alcohol testing
requirements?

(a) As a service agent, the services
you provide to transportation employ-
ers must meet the requirements of this
part and the DOT agency drug and al-
cohol testing regulations.

(b) If you do not comply, DOT may
take action under the Public Interest
Exclusions procedures of this part (see
Subpart R of this part) or applicable
provisions of other DOT agency regula-
tions.

§40.343 What tasks may a service
agent perform for an employer?

As a service agent, you may perform
for employers the tasks needed to com-
ply with DOT agency drug and alcohol
testing regulations, subject to the re-
quirements and limitations of this
part.

§40.345 In what circumstances may a
C/TPA act as an intermediary in the
transmission of drug and alcohol
testing information to employers?

(a) As a C/TPA or other service
agent, you may act as an intermediary
in the transmission of drug and alcohol
testing information in the cir-
cumstances specified in this section
only if the employer chooses to have
you do so. Each employer makes the
decision about whether to receive some
or all of this information from you,
acting as an intermediary, rather than
directly from the service agent who
originates the information (e.g., an
MRO or BAT).

(b) The specific provisions of this
part concerning which you may act as
an intermediary are listed in appendix
H to this part. These are the only situ-
ations in which you may act as an

§40.347

intermediary. You are prohibited from
doing so in all other situations.

(c) In every case, you must ensure
that, in transmitting information to
employers, you meet all requirements
(e.g., concerning confidentiality and
timing) that would apply if the service
agent originating the information (e.g.,
an MRO or collector) sent the informa-
tion directly to the employer. For ex-
ample, if you transmit drug testing re-
sults from MROs to DERs, you must
transmit each drug test result to the
DER in compliance with the MRO re-
quirements set forth in §40.167.

[65 FR 79526, Dec. 19, 2000, as amended at 88
FR 27650, May 2, 2023]

§40.347 What functions may C/TPAs
perform with respect to admin-
istering testing?

As a C/TPA, except as otherwise spec-
ified in this part, you may perform the
following functions for employers con-
cerning random selection and other se-
lections for testing.

(a) You may operate random testing
programs for employers and may assist
(i.e., through contracting with labora-
tories or collection sites, conducting
collections) employers with other
types of testing (e.g., pre-employment,
post-accident, reasonable suspicion, re-
turn-to-duty, and follow-up).

(b) You may combine employees from
more than one employer or one trans-
portation industry in a random pool if
permitted by all the DOT agency drug
and alcohol testing regulations in-
volved.

(1) If you combine employees from
more than one transportation industry,
you must ensure that the random test-
ing rate is at least equal to the highest
rate required by each DOT agency.

(2) Employees not covered by DOT
agency regulations may not be part of
the same random pool with DOT cov-
ered employees.

(c) You may assist employers in en-
suring that follow-up testing is con-
ducted in accordance with the plan es-
tablished by the SAP. However, neither
you nor the employer are permitted to
randomly select employees from a
“follow-up pool”’ for follow-up testing.
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