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with respect to employment according
to the procedures established by the
Equal Employment Opportunity Com-
mission in 29 CFR part 1613 pursuant to
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791).

(c) Responsibility for implementa-
tion and operation of this section shall
be vested in the Executive Secretary.

(d) The Foundation shall accept and
investigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The Foundation may extend this
time period for good cause.

(e) If the Foundation receives a com-
plaint over which it does not have ju-
risdiction, it shall promptly notify the
complainant and shall make reason-
able efforts to refer the complaint to
the appropriate government entity.

(f) The Foundation shall notify the
Architectural and Transportation Bar-
riers Compliance Board upon receipt of
any complaint alleging that a building
or facility that is used by the Founda-
tion that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), is not readily ac-
cessible to and usable by individuals
with handicaps.

(g) The Foundation shall notify the
complainant of the results of the inves-
tigation within 90 days of the receipt of
a complete complaint over which it has

§1803.11

jurisdiction. Notification must be in a
letter, and must include—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation discovered; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by paragraph (f) of this sec-
tion. The Foundation may extend this
time for good cause.

(i) Timely appeals shall be accepted
and processed by the General Counsel.

(j) The Foundation shall notify the
complainant of the results of the ap-
peal within 90 days of the receipt of the
request. If the Foundation determines
that it needs additional information
from the complainant, it shall have 90
days from the date it receives the addi-
tional information to make its deter-
mination on the appeal.

(k) The time limits cited in para-
graphs (g) and (h) of this section may
be extended with the permission of the
Assistant Attorney General.

(1) The Foundation may delegate its
authority for conducting complaint in-
vestigations to other federal agencies,
but may not delegate to another agen-
cy the authority for making the final
determination.

PARTS 1804-1899 [RESERVED]
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PART 2100 [RESERVED]

PART 2101—FUNCTIONS AND
ORGANIZATION

Subpart A—Functions and Responsibilities
of the Commission

Sec.

2101.1 Statutory and Executive Order au-
thority.

2101.2 Relationships of Commission’s func-
tions to responsibilities of other govern-
ment units.

Subpart B—General Organization

2101.10 The Commission.

2101.11 Secretary to the Commission.

2101.12 Georgetown Board of Architectural
Consultants.

AUTHORITY: Pub. L. 81-808, 64 Stat. 903; 10
U.S.C. 4594; 36 U.S.C. 124; 40 U.S.C. 72, 104, 106,
121, 1001; E.O. 1259 of October 25, 1910; E.O.
1862 of November 28, 1913; and E.O. 3524 of
July 28, 1921.

SOURCE: 62 FR 4646, Jan. 31, 1997, unless
otherwise noted.

Subpart A—Functions and
Responsibilities of the Commission

§2101.1 Statutory
Order Authority.

The Commission of Fine Arts (re-
ferred to as the ‘“‘Commission’’) func-
tions pursuant to statutes of the
United States and Executive Orders of
Presidents, as follows:

(a) Public buildings, other structures,
and parklands. (1) For public buildings
to be erected in the District of Colum-
bia by the federal government and for
other structures to be so erected which
affect the appearance of the city, the
Commission comments and advises on
the plans and on the merits of the de-
signs before final approval or action;

(2) For statues, fountains and monu-
ments to be erected in the District of
Columbia under authority of the fed-
eral government, the Commission ad-
vises upon their location in public
squares, streets, and parks, and the
merits of their designs;

(3) For monuments to be erected at
any location pursuant to the American
Battle Monuments Act, the Commis-
sion approves the designs before they
are accepted by the American Battle

and Executive

1 Alteration

Monuments Commission also
§2101.1 (g));

(4) For parks within the District of
Columbia, when plans of importance
are under consideration, the Commis-
sion advises upon the merits of the de-
signs; and

(5) For the selection by the National
Capital Planning Commission of lands
suitable for development of the Na-
tional Capital park, parkway, and play-
ground system in the District of Co-
lumbia, Maryland, and Virginia, the
Commission provides advice.

(b) Private buildings bordering certain
public areas in  Washington, D.C.
(Shipstead-Luce Act). For buildings to
be erected or altered! in locations
which border the Capitol, the White
House, the intermediate portion of
Pennsylvania Avenue, the Mall Park
System, Lafayette Park, the Zoolog-
ical Park, Rock Creek Park or Park-
way, or Potomac Park or Parkway, or
are otherwise within areas defined by
the official plats prepared pursuant to
Sec. 2 of the Shipstead-Luce Act, the
Commission reviews the plans as they
relate to height and appearance, color
and materials of the exteriors, and
makes recommendations to the Gov-
ernment of the District of Columbia
which, in the judgement of the Com-
mission, are necessary to prevent rea-
sonably avoidable impairment of the
public values represented by the areas
along which the buildings border.
(Shipstead-Luce Act, 46 Stat. 366 as
amended (40 U.S.C. 121; D.C. Code 5-
410).)

(c) Georgetown buildings (Old George-
town Act). For buildings to be con-
structed, altered, reconstructed, or
razed within the area of the District of
Columbia known as ‘“‘Old Georgetown’’,
the Commission reviews and reports to
the District of Columbia Government
on proposed exterior architectural fea-
tures, height, appearance, color, and
texture of exterior materials as would

(See

does not include razing
(Commissioner of the District of Columbia V.
Bennenson, D.C. Court of App. 1974, 329 A.2d
437). Partial demolition, however, is viewed
as an alteration (The Committee to Preserve
Rhodes Tavern and the Natl. Processional
Route v. Oliver T. Carr Company, et. al., U.S.
Court of App. for D.C. Cir., 1979, 79-1457,
Dept. Justice Brief for Fed. Appellee).
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be seen from public space; and the
Commission makes recommendations
to such government as to the effect of
the plans on the preservation and pro-
tection of places and areas that have
historic interest or that manifest ex-
emplary features and types of architec-
ture, including recommendations for
any changes in plans necessary in the
judgement of the Commission to pre-
serve the historic value of Old George-
town, and takes any such actions as in
the judgement of the Commission are
right or proper in the circumstances.
(0ld Georgetown Act, Public Law 81-
808, 64 Stat. 903 (D.C. Code 5-801).)

(d) United States medals, insignia, and
coins. On medals, insignia, and coins to
be produced by an executive depart-
ment of the United States including
the Mint, the Commission advises as to
the merits of their designs which shall
be submitted before the executive offi-
cer having charge of the same shall ap-
prove thereof.

(e) Heraldic services provided by the De-
partment of the Army. The Commission
upon request advises the Heraldic
Branch of the Army upon the merits of
proposed designs for medals, insignia,
seals, etc. prepared under the authority
of the Act of August 26, 1957 to furnish
heraldic services to the other depart-
ments and agencies of the government.

(f) Questions of art with which the Fed-
eral government is concerned. When re-
quired to do so by the President or by
Committees of either House of Con-
gress, the Commission advises gen-
erally on questions of art, and when-
ever questions of such nature are sub-
mitted to it by an officer or depart-
ment of the federal government the
Commission advises and comments.

(g) Commemorative works. The Com-
memorative Works Act provides stand-
ards for placement of commemorative
works on certain federal lands in the
District of Columbia and its environs,
and for other purposes; and requires
site and design approval of all com-
memorative works by the Commission
of Fine Arts, National Capital Plan-
ning Commission, and (as appropriate)
the Secretary of Interior or the Admin-
istrator of General Services. The spon-
soring agencies therefore shall submit
designs to the Commission for review

45 CFR Ch. XXI (10-1-23 Edition)

and shall provide such design changes
as may be required to obtain approval.

§2101.2 Relationships of Commission’s
functions to responsibilities of
other government units.

(a) Projects involving the Capitol build-
ing and the Library of Congress. Plans
concerning the Capitol building and
the buildings of the Library of Con-
gress are outside the purview of the
Commission except as to questions on
which the Committees of Congress re-
quire the Commission to advise.

(b) Other Federal government projects.
Officers and departments of the federal
government responsible for finally ap-
proving or acting upon proposed
projects within the purview of the
Commission’s functions as described in
§2101.1 (a) are required first to submit
plans or designs for such projects to
the Commission for its advice and com-
ments.

(c) Projects within the jurisdiction of
the District of Columbia government. The
District of Columbia seeks Commission
advice on exterior alteration or new
construction of public buildings or
major public works within its bound-
aries. The District of Columbia govern-
ment also shall seek Commission ad-
vice on certain private construction re-
quiring building or demolition permits
from the D.C. Permit Branch (D.C. Law
5-422). These include certain actions by
the District of Columbia government
pursuant to either D.C. Law 5-422 or
D.C. Law 2-144 within areas subject to
the Shipstead-Luce or Old Georgetown
Acts (§2101.1 (b) and (c)) prior to the
issuance of a permit.2 Alterations of
buildings, demolition, or new construc-
tion at individually designated land-
marks or within historic districts are
further subject to the permit require-
ments of the Historic Landmark and
Historic District Protection Act of 1978
(D.C. Law 2-144). Upon request, advice
will be given on the subject of 1ot sub-
divisions.

2Provisions of the Shipstead-Luce Act

(§2101.1 (b)) do not include full demolition,
though partial demolition is viewed as an al-
teration.
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Subpart B—General Organization

§2101.10 The Commission.

The Commission is composed of
seven members, each of whom is ap-
pointed by the President and serves for
a period of four years or until his or
her successor is appointed and quali-
fied. The Chairman and Vice Chairman
are elected by the members. The Com-
mission is assisted by a staff as author-
ized by the Commission.

§2101.11 Secretary to the Commission.

Subject to the direction of the Chair-
man, the Secretary to the Commission
is responsible for the day-to-day oper-
ations of the agency and for super-
vising the staff in its support of the
functions of the Commission; for pre-
paring the agenda of Commission meet-
ings; for organizing presentations be-
fore the Commission of plans, designs,
or questions upon which it is to advise,
comment, or respond; for interpreting
the Commission’s conclusions, advice,
or recommendations on each matter
submitted to it; for maintaining a liai-
son with other governmental entities,
professionals, and the public; and for
maintaining the Commission’s records.
The Assistant Secretary of the Com-
mission shall carry out duties dele-
gated to him/her by the Secretary and
shall act in place of the Secretary dur-
ing his/her absence or disability.

§2101.12 Georgetown Board of Archi-
tectural Consultants.

To assist the Commission in carrying
out the purposes of the Old Georgetown
Act (§2101.1 (c)), a committee of three
architects appointed for a term of
three years by the Commission serves
as the Board of Architectural Consult-
ants without expense to the United
States. This committee advises the
Commission regarding designs and
plans referred to it. The Chairman is
elected by its members.

PART 2102—MEETINGS AND
PROCEDURES OF THE COMMISSION

Subpart A—Commission Meetings

Sec.
2102.1 Times and places of meetings.
2102.2 Actions outside of meetings.

§2102.2

2102.3 Public notice of meetings.

2102.4 Public attendance and participation.

2102.5 Records and minutes; public inspec-
tion.

Subpart B—Procedures on Submission of
Plans or Designs

2102.10 Timing, scope and content of sub-
missions for proposed projects involving
land, buildings or other structures.

2102.11 Scope and content of submission for
proposed medals, insignia, coins, seals,
and the like.

2102.12 Responses of Commission to submis-
sions.

2102.13 Project eligibility criteria for place-
ment on a Consent Calendar.

2102.14 Consent Calendar and Appendices
procedures.

AUTHORITY: 5 U.S.C., App. 1.

SOURCE: 62 FR 4647, Jan. 31, 1997, unless
otherwise noted.

Subpart A—Commission Meetings

§2102.1 Times and places of meetings.

Regular meetings of the Commission,
open to the public, are held monthly on
the third Thursday of the month, be-
ginning at 10 a.m., at its offices in
Suite 312, 441 F Street, N.W. Wash-
ington, D.C. 20001, except that by ac-
tion of the Commission a regular meet-
ing in any particular month may be
omitted or it may be held on another
day or at a different time or place. A
special meeting, open to the public,
may be held in the interval between
regular meetings upon call of the
Chairman and five days’ written notice
of the time and place mailed to each
member who does not in writing waive
such notice. On all matters of official
business, the Commission shall conduct
its deliberations and reach its conclu-
sions at such open meetings except as
stated in §2101.12 provided, however,
the Commission members may receive
staff briefings or may have informal
background discussions among them-
selves and the staff outside of such
meetings.

§2102.2 Actions outside of meetings.

Between meetings in situations of
emergency, the Commission may act
through a canvass by the Secretary of
individual members, provided that any
action so taken is brought up and rati-
fied at the next meeting. In addition,
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the Commission members may convene
away from the Commission’s offices to
make inspections at the site of a pro-
posed project or at the location of a
mock-up for the project and may then
and there reach its conclusions respect-
ing such project which shall be re-
corded in the minutes of the meeting
held on the same day or, if none was
then held, in the minutes of the next
meeting.

§2102.3 Public notice of meetings.

Notice of each meeting of the Com-
mission shall be published in the FED-
ERAL REGISTER.

§2102.4 Public attendance and partici-
pation.

Interested persons are permitted to
attend meetings of the Commission, to
file statements with the Commission at
or before a meeting, and to appear be-
fore the Commission when it is in
meeting, provided that an appearance
is germane to the functions and poli-
cies of the Commission and to the mat-
ter or issues then before the Commis-
sion, and if the presentation or argu-
ment is made in a concise manner,
within reasonable time limits and
avoids duplicating information or
views already before the Commission.
A decision of the Chairman as to the
order of appearances and as to compli-
ance with these regulations by any per-
son shall be final unless the Commis-
sion determines otherwise.

§2102.5 Records and minutes; public
inspection.

A detailed record of each meeting
shall be made and kept which shall
contain copies of all written, printed,
or graphic materials presented. The
Secretary shall have prepared minutes
of each meeting which shall state the
time and place it was held and attend-
ance by Commission members and staff
and which shall contain a complete
summary of matters discussed and con-
clusions reached and an explanation of
the extent of public participation, in-
cluding names of persons who pre-
sented oral or written statements; and
he shall send a copy to all members of
the Commission for their approval.
Subsequent to such approval, the min-
utes shall be certified by the Secretary.

45 CFR Ch. XXI (10-1-23 Edition)

The minutes and any completed re-
ports, studies, agenda or other docu-
ments made available to, or prepared
for or by, the Commission shall be
available for public inspection and, at
the requesting party’s expense, for
copying at the offices of the Commis-
sion.

Subpart B—Procedures on
Submissions of Plans or Designs

§2102.10 Timing, scope and content of
submissions for proposed projects
involving land, buildings, or other
structures.

(a) A party proposing a project which
is within the purview of the Commis-
sion’s functions under §2101.1 (a), (b),
or (c) should make a submission when
concept plans for the project are ready
but before detailed plans and specifica-
tions or working drawings are pre-
pared. In order to assure that a submis-
sion will be considered at the next
scheduled meeting of the Commission,
it should be delivered to the Commis-
sions offices not later than ten (10)
working days before the meeting; if it
is a project subject to review first by
the Georgetown Board, not later than
ten (10) working days before the
Georgetown Board meeting. The Com-
mission will attempt to consider a sub-
mission which is not made in con-
formity with this schedule, but it re-
serves the right to postpone consider-
ation until its next subsequent meet-
ing.

(b)(1) Each submission should state
or disclose:

(i) The nature, location, and jus-
tification of the project, including any
relevant historical information about
the building or other structure to be
altered or razed;

(ii) The identity of the owner or de-
veloper (or for public buildings, the
governmental unit with authority to
approve or act upon the plans) and of
the architect;

(iii) The functions, uses, and purpose
of the project; and

(iv) Other information to the extent
it is relevant, such as area studies, site
plans, building and Ilandscape sche-
matics, renderings, models, depictions
or samples of exterior materials and
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components, and photographs of exist-
ing conditions to be affected by the
project.

(2) Alternative proposals may be in-
cluded within one submission. The in-
formation submitted shall be suffi-
ciently complete, detailed, and accu-
rate as will enable the Commission to
judge the ultimate character, siting,
height, bulk, and appearance of the
project, in its entirety, including the
grounds within the scope of the
project, its setting and environs, and
its effect upon existing conditions and
upon historical and prevailing archi-
tectural values. Record drawings and
photographs will be submitted by the
applicant for a permanent Commission
record of the submission.

(c) If a project consists of a first or
intermediate phase of a contemplated
larger program of construction, similar
information about the eventual plans
should accompany the submission.
Even though a submission relates only
to approval for razing or removal of a
building or other structure, the project
will be regarded as part of phased de-
velopment, and the submission is sub-
ject to such requirement.

(d) If the project involves a statue,
fountain or a monument within the
purview of the Commission under
§2101.1 (a)(2), ©partial submissions
should be made as appropriate to per-
mit the Commission to advise on each
aspect of the project as prescribed by
the Commemorative Works Act (Pub.
L. 99-652, H.R. 4378, 40 U.S.C. 1001).

(e) The Commission staff will advise
owners and architects concerning the
scope and content of particular submis-
sions. Material relevant to the func-
tions and policies of the Commission
varies greatly depending upon the na-
ture, size, and importance of the
project to be reviewed by the Commis-
sion. Also, it is the policy of the Com-
mission not to impose unnecessary bur-
dens or delays on persons who make
submissions to the Commission. How-
ever, the Commission at any meeting
may decline to reach a conclusion
about a proposed project if it deems the
submission materials inadequate for its
purposes, or it may condition its con-
clusions on the submission of further
information to it at a later meeting or,

§2102.12

in its discretion, may delegate final ac-
tion to the staff.

(f) The Commission staff, members of
the Georgetown Board, interested
members of the public, or the submit-
ting party may augment any submis-
sion by additional relevant information
made available to the Commission be-
fore or at the meeting where the sub-
mission is considered. The staff should
also make information available con-
cerning prior considerations or conclu-
sions of the Commission regarding the
same project or earlier versions of it.

§2102.11 Scope and content of submis-
sions for proposed medals, insignia,
coins, seals, and the like.

Each submission of the design for a
proposed item which is within the
Commission’s purview under §2101.1 (d)
should identify the sponsoring govern-
ment unit and disclose the uses and
purpose of the item, the size and forms
in which it will be produced, and the
materials and finishes to be used, in-
cluding colors if any, along with a
sketch, model, or prototype.

§2102.12 Responses of Commission to
submissions.

(a) The Commission before disposing
of any project presented to it may ask
for the proposed plans or designs to be
changed in certain particulars and re-
submitted, or for the opportunity to re-
view plans, designs, and specifications
in certain particulars at a later stage
in their development, and to see sam-
ples or mock-ups of materials or com-
ponents; and when appropriate in the
matter of a statue or other object of
art, the Commission may ask for the
opportunity to see a larger or full-scale
model. All conclusions, advice, or com-
ments of the Commission which lead to
further development of plans, designs,
and specifications or to actual carrying
out of the project are made in con-
templation that such steps will con-
form in all substantial respects with
the plans or designs submitted to the
Commission, including only such
changes as the Commission may have
recommended; any other changes in
plans or designs require further sub-
mission to the Commission.

(b) In the case of plans submitted
with a permit application subject to
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the Old Georgetown Act (§2101.1(c)), if
the Commission does not respond with
a report on such plans within forty-five
days after their receipt by the Commis-
sion, its approval shall be assumed and
a permit may be issued by the govern-
ment of the District of Columbia.

(1) In the case of a concept applica-
tion submitted for a project subject to
the Old Georgetown Act (§2101.1(c)),
the Commission’s approval is valid for
two years. At the end of the two years,
the original owner for the project may
submit a new concept application re-
questing to extend the approval for one
more year. The Commission, however,
may decline to extend its approval.

(2) [Reserved]

(c) In the case of plans submitted
with a permit application subject to
the Shipstead-Luce Act (§2101.1(b)), if
the Commission does not respond with
a report on such plans within thirty
days after their receipt by the Commis-
sion, its approval shall be assumed and
a permit may be issued by the govern-
ment of the District of Columbia.

(1) In the case of a concept applica-
tion for a project subject to the
Shipstead-Luce Act (§2101.1(b)), the
Commission’s approval is valid for two
years. At the end of the two years, the
original owner for the project may sub-
mit a concept application requesting to
extend the approval for one more year.
The Commission, however, may decline
to extend its approval.

(2) [Reserved]

(d) In the event that any project or
item within the Commission’s purview
under 2101.1 has not progressed to a
substantial start of construction or
production within four years following
the Commission meeting date on which
the final design was approved, the
Commission’s approval is suspended.
The plans or designs previously ap-
proved or alternative plans or designs,
may thereupon be resubmitted for
Commission review. The Commission’s
subsequent approval, if granted, shall
remain in effect for four years.

[62 FR 4647, Jan. 31, 1997, as amended at 73

FR 29712, May 22, 2008]

§2102.13 Project eligibility criteria for
placement on a Consent Calendar.

With respect to submissions to the
Commission for projects that meet the

45 CFR Ch. XXI (10-1-23 Edition)

following criteria, the Secretary, at
his/her discretion and in coordination
with the Commission’s staff, may place
these projects on a Consent Calendar
according to §2102.14.

(a) Additions to buildings of less than
25 percent (%) of the original structure
and no more than 25,000 sq. ft.;

(b) New construction of less than
25,000 sq. ft.;

(c) Window replacement projects;

(d) Cellular or other communications
antenna installations or replacements;

(e) New or replacement signs;

(f) Cleaning, routine maintenance,
repairs or replacement-in-kind of exte-
rior finish materials;

(g) Temporary utility or construction
structures;

(h) And does not include new physical
perimeter security items.

[70 FR 49194, Aug. 23, 2005]

§2102.14 Consent Calendar and Ap-
pendices procedures.

(a) The Commission shall review ap-
plications scheduled on its Meeting
Agenda, Consent Calendar, or Appen-
dices (Old Georgetown Act and
Shipstead-Luce Act). Cases on the
Meeting Agenda will be heard by the
Commission in open session. Cases on
the Consent Calendar or Appendices
will be acted upon based on submitted
materials and staff recommendations
without further public comment.

(b) The Commission shall release the
proposed Meeting Agenda, and the Con-
sent Calendar and Appendices with
staff recommendation to the public not
later than five (5) calendar days before
the meeting.

(c) The scheduling of cases on the
Meeting Agenda, Consent Calendar,
and Appendices shall be at the sole dis-
cretion of the Commission and staff,
and nothing shall preclude the Com-
mission from amending or changing
the scheduling at a public meeting.

(d) The staff shall prepare a written
recommendation for each case on the
Consent Calendar or Appendices the
Commission will review.

(e) The Commission shall conduct
public review of cases in accordance
with a proposed Agenda released to the
public before the Commission meeting.
The Commission shall dispose of other
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cases by adoption of a Consent Cal-
endar and Appendices, as appropriate.
The Commission may amend the Meet-
ing Agenda, Consent Calendar and Ap-
pendices at the public meeting as it
may deem appropriate.

(f) An application may be placed on
the Consent Calendar if the applicant
and staff agree that the proposed work
has no known objection by an affected
government agency, neighborhood or-
ganization, historic preservation orga-
nization, or affected person. Any rel-
evant terms or modifications agreed
upon by the applicant and staff may be
included as conditions of the approval.

(g) At the request of any Commission
member, the Chairperson may remove
any case from the Consent Calendar
and place it on the Meeting Agenda for
individual consideration by the Com-
mission at the meeting. A request from
any other group or person to remove a
case from the Consent Calendar should
be made to the staff in advance of the
meeting and shall be considered as a
preliminary matter at the meeting.

(h) The Chairperson may also remove
any case from a duly noticed Meeting
Agenda and place it on the Consent
Calendar, provided there is no objec-
tion from the applicant, any Commis-
sion member, or any affected group or
person present and wishing to com-
ment on the case.

(i) The Commission may approve the
Consent Calendar and Appendices on a
voice vote.

[70 FR 49194, Aug. 23, 2005]

PART 2103—STATEMENTS OF
POLICY

AUTHORITY: Pub. L. 81-808, 64 Stat. 903; 40
U.S.C. 72, 104, 106, and 121; E.O. 1259 of Octo-
ber 25, 1910; E.O. 1862 of November 28, 1913;
E.O. 3524 of July 28, 1921.

§2103.1 General approaches to review
of plans by the Commission.

The Commission functions relate to
the appearance of proposed projects
within its purview as specified herein.
These functions are to serve the pur-
pose of conserving and enhancing the
visual assets which contribute signifi-
cantly to the character and quality of
Washington as the nation’s capital and

Pt. 2104

which appropriately reflect the history
and features of its development over
two centuries. Where existing condi-
tions detract from the overall appear-
ance of official Washington or historic
Georgetown—such as conditions caused
by temporary, deteriorated, or aban-
doned buildings of little or no histor-
ical or architectural value, by inter-
rupted developments, or by vacant lots
not devoted to public use as parks or
squares—the Commission will favor
suitable corrections to these condi-
tions. When changes or additions are
proposed in other circumstances, the
Commission may consider whether the
public need or value of the project or
the private interests to be served
thereby justify making any change or
addition, and it will consider whether
the project can be accomplished in rea-
sonable harmony with the nearby area,
with a minimum loss of attractive fea-
tures of the existing building or site,
with due deference to the historical
and architectural values affected, and
without creating an anomalous dis-
turbing element in the public view of
the city.

[62 FR 4649, Jan. 31, 1997]

PART 2104—ENFORCEMENT OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE COMMISSION
OF FINE ARTS

Sec.

2104.101 Purpose.

2104.102 Application.

2104.103 Definitions.

2104.104-2104.109 [Reserved]

2104.110 Self-evaluation.

2104.111 Notice.

2104.112-2104.129 [Reserved]

2104.130 General prohibitions against dis-
crimination.

2104.131-2104.139 [Reserved]

2104.140 Employment.

2104.141-2104.148 [Reserved]

2104.149 Program accessibility: Discrimina-
tion prohibited.

2104.150 Program accessibility: Existing fa-
cilities.

2104.1561 Program accessibility: New con-
struction and alterations.

2104.152-2104.159 [Reserved]

2104.160 Communications.

2104.161-2104.169 [Reserved]

2104.170 Compliance procedures.
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§2104.101

2104.171-2104.999 [Reserved]
AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22895, 22896, June 23, 1986,
unless otherwise noted.

§2104.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§2104.102

This part applies to all programs or
activities conducted by the agency.

Application.

§2104.103 Definition.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe

45 CFR Ch. XXI (10-1-23 Edition)

or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical or
mental impairment’” includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and
alocoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
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life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can acheive the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by §2104.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-

§2104.130

ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§2104.104-2104.109 [Reserved]

§2104.110 Self-evaluation.

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) a description of areas examined
and any problems identified, and

(2) a description of any modifications
made.

§2104.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§§2104.112-2104.129 [Reserved]

§2104.130 General
against discrimination.

prohibitions

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
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the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
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program or activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(6) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§2104.131-2104.139 [Reserved]

§2104.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
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1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§2104.141-2104.148 [Reserved]

§2104.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§2104.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§2104.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§2104.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by

§2104.150

a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
vigits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of
§2104.150(a) in historic preservation
programs, the agency shall give pri-
ority to methods that provide physical
access to handicapped persons. In cases
where a physical alteration to an his-
toric property is not required because
of §2104.150(a)(2) or (a)(3), alternative
methods of achieving program accessi-
bility include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;
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(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987 a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§2104.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
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in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

§§2104.152-2104.159 [Reserved]

§2104.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually precribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and adminstrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §2104.160 would
result in such alteration or burdens.
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The decision that compliance would re-
sult in such alteration or burdens must
be made by the agency head or his or
her designee after considering all agen-
cy resources available for use in the
funding and operation of the conducted
program or activity, and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the
agency shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, handicapped persons
receive the benefits and services of the
program or activity.

§§2104.161-2104.169 [Reserved]

§2104.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Secretary, Commission of
Fine Arts, shall be responsible for co-
ordinating implementation of this sec-
tion. Complaints may be sent to Sec-
retary, Commission of Fine Arts, 708
Jackson Place NW., Washington, DC
20006.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-

§2104.170

forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §2104.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[61 FR 22895, 22896, June 23, 1986, as amended
at 51 FR 22895, June 23, 1986]

559



§§2104.171-2104.999
§§2104.171-2104.999 [Reserved]

PART 2105—REQUIREMENTS FOR
COMPLIANCE WITH THE FREE-
DOM OF INFORMATION ACT

Subpart A—Introduction

Sec.

2105.1 What should you know up front?

2105.2 What kinds of records are not covered
by the regulations in this part?

Subpart B—How To Make a Request

2105.3 Where should you send a FOIA re-
quest?

2105.4 How should you describe the records
you seek?

2105.5 How will fee information affect the
processing of your request?

2105.6 What information should you include
about your fee category?
2105.7 Can you ask for records to be dis-
closed in a particular form or format?
2105.8 What if your request seeks records
about another person?

2105.9 May you ask for the processing of
your request to be expedited?

2105.10 What contact information should
your request include?

Subpart C—Processing Requests

2105.11 What should you know about how
the Agency processes requests?

2105.12 How do consultations and referrals
work?

Subpart D—Timing of Responses to
Requests

2105.13 In what order are responses usually
made?

2105.14 What is multitrack processing and
how does it affect your request?

2105.15 What is the basic time limit for re-
sponding to a request?

2105.16 When can the Agency suspend the
basic time limit?

2105.17 When may the Agency extend the
basic time limit?

2105.18 When will expedited processing be
provided and how will it affect your re-
quest?

Subpart E—Responses to Requests

2105.19 How will the Agency respond to re-
quests?

2105.20 How will the Agency grant requests?

2105.21 When will the Agency deny a request
or procedural benefits?

2105.22 How will the Agency deny requests?

2105.23 What if the requested records con-
tain both exempt and nonexempt mate-
rial?
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Subpart F—Handling Confidential
Information

2105.24 May submitters of possibly confiden-
tial information designate information
as confidential when making submis-
sions?

2105.25 When will the Agency notify a sub-
mitter of a request for their possibly con-
fidential information?

2105.26 What information will the Agency
include when it notifies a submitter of a
request for their possibly confidential in-
formation?

2105.27 When will the Agency not notify a
submitter of a request for their possibly
confidential information?

2105.28 How and when may a submitter ob-
ject to the disclosure of confidential in-
formation?

2105.29 What must a submitter include in a
detailed Exemption 4 objection state-
ment?

2105.30 How will the Agency consider the
submitter’s objections?

2105.31 What if the Agency determines it
will disclose information over the sub-
mitter’s objections?

2105.32 Will a submitter be notified of a
FOIA lawsuit?

2105.33 Will you receive notification of ac-
tivities involving the submitter?

2105.34 Can an Agency release information
protected by Exemption 4?

Subpart G—Fees

2105.35 What general principles govern fees?

2105.36 What are the requester fee cat-
egories?

2105.37 How does your requester category
affect the fees you are charged?

2105.38 How will fee amounts be deter-
mined?

2105.39 What search fees will you have to
pay?

2105.40 What duplication fees will you have
to pay?

2105.41 What review fees will you have to
pay?

2105.42 What fees for other services will you
have to pay?

2105.43 When will the Agency waive fees?

2105.44 When may you ask the Agency for a
fee waiver?

2105.45 How will the Agency notify you if it
denies your fee waiver request?

2105.46 How will the Agency evaluate your
fee waiver request?

2105.47 When will you be notified of antici-
pated fees?

2105.48 When will the Agency require ad-
vance payment?

2105.49 What if the Agency needs clarifica-
tion about fee issues?

2105.50 How will you be billed?
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2105.51 How will the Agency collect fees
owed?

2105.52 When will the Agency combine or
aggregate requests?

2105.53 What if other statutes require the
Agency to charge fees?

Subpart H—Administrative Appeals

2105.54 When may you file an appeal?

2105.55 How long do you have to file an ap-
peal?

2105.56 How do you file an appeal?

2105.57 Who makes decisions on appeals?

2105.58 How are decisions on appeals issued?

2105.59 When can you expect a decision on
your appeal?

2105.60 Can you receive expedited processing
of appeals?

2105.61 Must you submit an appeal before
seeking judicial review?

Subpart I—General Information

2105.62 Where are records made available?

2105.63 What are public liaisons?

2105.64 When will the Agency make records
available without a FOIA request?

2105.66 How will FOIA materials be pre-
served?

2105.66 How will an Agency handle a request
for federally-funded research data?

2105.67 What definitions apply to this part?

APPENDIX A TO PART 2105—FEE SCHEDULE

AUTHORITY: 5 U.S.C. 552, as amended by
Public Law 110-175, 121 Stat. 25624 and Pub. L.
114-185, 130 Stat. 538.

SOURCE: 84 FR 27722, June 14, 2019, unless
otherwise noted.

Subpart A—Introduction

§2105.1 What should you know up
front?

(a) This part contains the rules that
the Agency follows in processing
records under the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. 552.

(b) Definitions of terms used in this
part are found at §2105.67.

(c) This part should be read in con-
junction with the text of the FOIA and
the OMB Fee Guidelines.

(d) This part does not entitle any per-
son to any service or to the disclosure
of any record that is not required
under the FOIA.

(e) You are encouraged to review the
Agency’s FOIA libraries before filing a
FOIA request. The material you seek
may be immediately available elec-
tronically at no cost.

§2105.4

§2105.2 What kinds of records are not
covered by the regulations in this
part?

In the event that the Agency identi-
fies records that may be subject to ex-
clusion from the requirements of the
FOIA pursuant to 5 U.S.C. 552(c), the
agency must confer with legal counsel
and the Department of Justice, Office
of Information Policy, to obtain ap-
proval to apply the exclusion.

Subpart B—How To Make a
Request

§2105.3 Where should you send a FOIA
request?

(a) To make a request for Agency
records, you must contact the Agency
directly.

(b) Address requests to the FOIA Offi-
cer found in the Agency contacts at
hitps://www.cfa.gov/foia.

§2105.4 How should you describe the
records you seek?

(a) You must reasonably describe the
records sought. A reasonable descrip-
tion contains sufficient detail to en-
able Agency personnel familiar with
the subject matter of the request to lo-
cate the records with a reasonable
amount of effort.

(b) You should include as much detail
as possible about the specific records or
types of records that you are seeking.
This will assist the Agency in identi-
fying the requested records (for exam-
ple, time frames involved or specific
personnel who may have the requested
records). For example, whenever pos-
sible, identify:

(1) The date, title or name, author,
recipient, and subject of any particular
records you seek;

(2) The office that created the records
you seek;

(3) The timeframe for which you are
seeking records; and

(4) Any other information that will
assist the Agency in locating the
records.

(c) The Agency’s FOIA Officer or
Public Liaison can assist you in formu-
lating or reformulating a request in an
effort to better identify the records
you seek.
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(d) If the Agency determines that
your request does not reasonably de-
scribe the records sought, the Agency
will inform you what additional infor-
mation you need to provide in order to
reasonably describe the records that
you seek so the requested records can
be located with a reasonable amount of
effort. The Agency will also notify you
that it will not be able to comply with
your request unless the additional in-
formation it has requested is received
from you in writing within 20 workdays
after the Agency has requested it and
that you may appeal its determination.
If you receive this type of notification,
you may wish to discuss it with the
Agency’s designated FOIA contact or
the FOIA Public Liaison (see §2105.63).
If the Agency does not receive your
written response containing the addi-
tional information within 20 workdays
after the Agency has requested it, the
Agency will presume that you are no
longer interested in the records and
will close the file on the request.

§2105.5 How will fee information af-
fect the processing of your request?

(a) Your request should state that
you will pay all fees associated with
processing the request, that you will
pay fees up to a specified amount, and/
or that you are seeking a fee waiver.

(b) If the Agency anticipates that the
fees for processing the request will ex-
ceed the amount you have agreed to
pay, or if you did not agree in writing
to pay processing fees or request a fee
waiver and the Agency anticipates the
processing costs will exceed $50 (see
§2105.35(g)) or will exceed your entitle-
ments (see §2105.37), the Agency will
notify you:

(1) Of the estimated processing fees;

(2) Of its need for either an advance
payment (see §2105.48) or your written
assurance that you will pay the antici-
pated fees (or fees up to a specified
amount); and

(3) That it will not be able to fully
comply with your request unless you
provide a fee waiver request and/or the
requested written assurance or advance
payment.

(c) If the Agency does not receive a
written response from you within 20
workdays after requesting the informa-
tion in paragraph (b) of this section, it
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will presume that you are no longer in-
terested in the records and will close
the file on the request.

(d) If you are seeking a fee waiver,
your request must include a justifica-
tion that addresses and meets the cri-
teria in §§2105.43 and 2105.46. Failure to
provide sufficient justification will re-
sult in a denial of the fee waiver re-
quest. If you are seeking a fee waiver,
you may also indicate the amount you
are willing to pay if the fee waiver is
denied. This allows the Agency to proc-
ess the request for records while it con-
siders your fee waiver request.

(e) If you are required to pay a fee
and it is later determined on appeal
that you were entitled to a full or par-
tial fee waiver, you will receive an ap-
propriate refund.

§2105.6 What information should you
include about your fee category?

(a) A request should indicate your fee
category (that is, whether you are a
commercial-use requester, news media,
educational or noncommercial sci-
entific institution, or other requester
as described in §§2105.36 and 2105.37).

(b) If you submit a FOIA request on
behalf of another person or organiza-
tion (for example, if you are an attor-
ney submitting a request on behalf of a
client), the Agency will determine the
fee category by considering the under-
lying requester’s identity and intended
use of the information.

(c) If your fee category is unclear,
the Agency may ask you for additional
information (see §2105.49).

§2105.7 Can you ask for records to be
disclosed in a particular form or
format?

(a) Generally, you may choose the
form or format of disclosure for records
requested. The Agency must provide
the records in the requested form or
format if the Agency can readily repro-
duce the record in that form or format.

(b) The Agency may charge you the
direct costs involved in converting
records to the requested format if the
Agency does not normally maintain
the records in that format (see
§2105.42).
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§2105.8 What if your request seeks
records about another person?

(a) When a request seeks records
about another person, you may receive
greater access by submitting proof that
the person either:

(1) Consents to the release of the
records to you (for example, a nota-
rized authorization signed by that per-
son); or

(2) Is deceased (for example, a copy of
a death certificate or an obituary).

(b) The Agency can require you to
supply additional information if nec-
essary to verify that a particular per-
son has consented to disclosure or is
deceased.

§2105.9 May you ask for the proc-
essing of your request to be expe-
dited?

You may ask for the processing of
your request to be expedited. If you are
seeking expedited processing, your re-
quest must include a justification that
addresses and meets the criteria in
§2105.18 and includes the certification
required at §2105.18(b)(2).

§2105.10 What contact information
should your request include?

A request should include your name
and a way (such as a mailing or email
address) for the Agency to send respon-
sive records to you and/or to request
additional information or clarification
of your request. You may also wish to
include a daytime telephone number
(or the name and telephone number of
an appropriate contact).

Subpart C—Processing Requests

§2105.11 What should you know about
how the Agency processes requests?

(a) Except as described in §2105.12,
the Agency is responsible for respond-
ing to the request and for making a
reasonable effort to search for respon-
sive records.

(b) In determining which records are
responsive to a request, the Agency
will include only records in its posses-
sion and control on the date that it be-
gins its search.

(c) The Agency will make reasonable
efforts to search for the requested
records. As part of its reasonable ef-
forts, the Agency will search paper and/
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or electronic records (for example,
emails), as appropriate. The Agency
will not search for records in an elec-
tronic form or format if these efforts
would significantly interfere with the
operation of the Agency’s automated
information system.

(d) If the Agency receives a request
for records in its possession that it did
not create or that another Federal
agency is substantially concerned with,
it may undertake consultations and/or
referrals as described in §2105.12.

§2105.12 How do consultations and re-
ferrals work?

(a) Consultations and referrals gen-
erally occur outside the Agency.

(1) Paragraphs (b) through (f) of this
section address consultations and re-
ferrals that occur outside the Agency
when the Agency has responsive
records.

(2) Paragraph (g) of this section ad-
dresses what happens when the Agency
has no responsive records but believes
responsive records may be in the pos-
session of a Federal agency outside the
Agency.

(b) If, while responding to a request,
the Agency locates records that origi-
nated with another Federal agency, it
usually will refer the request and any
responsive records to that other agency
for a release determination and direct
response.

(c) If the Agency refers records to an-
other agency, it will document the re-
ferral and maintain a copy of the
records that it refers and notify you of
the referral in writing. When the Agen-
cy notifies you of the referral, it will
tell you whether the referral was for
part or all of your request and provide
the name and contact information for
the other agency. You may treat such
a response as a denial of records and
file an appeal, in accordance with the
procedures in §2105.56.

(d) The standard referral procedure is
not appropriate where disclosure of the
identity of the Agency to which the re-
ferral would be made could harm an in-
terest protected by an applicable ex-
emption, such as the exemptions that
protect personal privacy or national se-
curity interests. In such instances, in
order to avoid harm to an interest pro-
tected by an applicable exemption, the
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Agency that received the request will
coordinate with the originating agency
and seek its views on the disclosability
of the record. The release determina-
tion for the record that is the subject
of the coordination will then be con-
veyed to the requester by the Agency
that originally received the request.

(e) If the Agency locates records that
originated with another Federal agen-
cy while responding to a request, the
Agency will make the release deter-
mination itself (after consulting with
the originating agency) when:

(1) The record is of primary interest
to the Agency (for example, a record
may be of primary interest to the
Agency if it was developed or prepared
according to the Agency’s regulations
or directives, or in response to an
Agency request);

(2) The Agency is in a better position
than the originating agency to assess
whether the record is exempt from dis-
closure;

(3) The originating agency is not sub-
ject to the FOIA; or

(4) It is more efficient or practical
depending on the circumstances.

(f) On receipt of any request involv-
ing classified information, the Agency
will determine whether the informa-
tion is currently and properly classi-
fied in accordance with applicable clas-
sification rules. Whenever a request in-
volves a record containing information
that has been classified or may be ap-
propriate for classification by another
agency under any applicable Executive
order concerning the classification of
records, the receiving agency will refer
the responsibility for responding to the
request regarding that information to
the agency that classified the informa-
tion, or that should consider the infor-
mation for classification. Whenever the
Agency’s record contains information
that has been derivatively classified
(for example, when it contains infor-
mation classified by another agency),
the Agency will refer the responsibility
for responding to that portion of the
request to the agency that classified
the underlying information.

(g) If the Agency receives a request
for records not in its possession, but
that the Agency believes may be in the
possession of a Federal agency outside
the Agency, the Agency will return the
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request to you, may advise you to sub-
mit it directly to the other agency,
will notify you that the Agency cannot
comply with the request, and will close
the request. If you believe this re-
sponse was in error, you may file an
appeal in accordance with the proce-
dures in §2105.56.

Subpart D—Timing of Responses to
Requests

§2105.13 In what order are responses
usually made?

The Agency ordinarily will respond
to requests according to their order of
receipt within their processing track.

§2105.14 What is multitrack proc-
essing and how does it affect your
request?

(a) Processing tracks are used to dis-
tinguish simple requests from more
complex ones on the basis of the esti-
mated number of workdays needed to
process the request.

(b) In determining the number of
workdays needed to process the re-
quest, the Agency considers factors
such as the number of pages involved
in processing the request or the need
for consultations.

(c) The basic processing tracks are
designated as follows:

(1) Simple: Requests in this track
will take between one to five workdays
to process;

(2) Normal: Requests in this track
will take between six to twenty work-
days to process;

(3) Complex: Requests in this track
will take between twenty-one work-
days and sixty workdays to process; or

(4) Voluminous: Requests in this
track involve very complex processing
challenges, which may include a large
number of ©potentially responsive
records, and will take over sixty work-
days to process.

(d) The Agency also has a specific
processing track for requests that are
granted expedited processing under the
standards in §2105.18. These requests
will be processed as soon as Dprac-
ticable.

(e) The Agency must advise you of
the track into which your request falls
and, when appropriate, will offer you
an opportunity to narrow your request
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so that it can be placed in a different
processing track. If you request place-
ment in a particular processing track
but the Agency places you in a dif-
ferent processing track, the Agency
will provide you with an explanation of
why you were not placed in the proc-
essing track you requested.

(f) The use of multitrack processing
does not alter the statutory deadline
for an Agency to determine whether to
comply with your FOIA request (see
§2105.15).

(g) You may inquire about the status
of your request, including its estimated
processing completion date, by con-
tacting the FOIA Public Liaison, whose
contact information may be found at
https://www.cfa.gov/foia.

§2105.15 What is the basic time limit
for responding to a request?

(a) Ordinarily, the Agency has 20
workdays (including the date of re-
ceipt) to determine whether to comply
with a request, but unusual cir-
cumstances may allow the Agency to
take longer than 20 workdays (see
§2105.17).

(b) A consultation or referral under
§2105.12 does not restart the statutory
time limit for responding to a request.

§2105.16 When can the Agency sus-
pend the basic time limit?

(a) The basic time limit in §2105.15
may be temporarily suspended for the
time it takes you to respond to one
written communication from the Agen-
cy reasonably asking for clarifying in-
formation.

(b) The basic time limit in §2105.15
may also repeatedly be temporarily
suspended for the time it takes you to
respond to written communications
from the Agency that are necessary to
clarify issues regarding fee assessment
(see §2105.49).

§2105.17 When may the Agency extend
the basic time limit?

(a) The Agency may extend the basic
time limit, if unusual circumstances
exist, by notifying you in writing of:

(1) The unusual circumstances in-
volved; and

(2) The date by which it expects to
complete processing the request.
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(b) If the processing time will extend
beyond a total of 30 workdays, the
Agency will:

(1) Give you an opportunity to limit
the scope of the request or agree to an
alternative time period for processing;
and

(2) Make available its FOIA Public
Liaison (see §2105.63) to assist in resolv-
ing any disputes between you and the
Agency, and notify you of your right to
seek dispute resolution from the Office
of Government Information Services
(OGIS).

(c) If the Agency extends the time
limit under this section and you do not
receive a response in accordance with
§2105.15(a) in that time period, you
may consider the request denied and
file an appeal in accordance with the
procedures in §2105.56.

(d) Your refusal to reasonably modify
the scope of a request or arrange an al-
ternative time frame for processing a
request after being given the oppor-
tunity to do so may be considered for
litigation purposes as a factor when de-
termining whether exceptional cir-
cumstances exist.

§2105.18 When will expedited proc-
essing be provided and how will it
affect your request?

(a) The Agency will provide expedited
processing upon request if you dem-
onstrate to the satisfaction of the
Agency that there is a compelling need
for the records. The following cir-
cumstances demonstrate a compelling
need:

(1) Where failure to expedite the re-
quest could reasonably be expected to
pose an imminent threat to the life or
physical safety of an individual; or

(2) Where there is an urgency to in-
form the public about an actual or al-
leged Federal Government activity and
the request is made by a person pri-
marily engaged in disseminating infor-
mation.

(i) In most situations, a person pri-
marily engaged in disseminating infor-
mation will be a representative of the
news media.

565



§2105.19

(ii) If you are not a full time member
of the news media, to qualify for expe-
dited processing here, you must estab-
lish that your main professional activ-
ity or occupation is information dis-
semination, although it need not be
your sole occupation.

(iii) The requested information must
be the type of information which has
particular value that will be lost if not
disseminated quickly; this ordinarily
refers to a breaking news story of gen-
eral public interest.

(iv) Information of historical interest
only or information sought for litiga-
tion or commercial activities would
not qualify, nor would a news media
deadline unrelated to breaking news.

(b) If you seek expedited processing,
you must submit a statement that:

(1) Explains in detail how your re-
quest meets one or both of the criteria
in paragraph (a) of this section; and

(2) Certifies that your explanation is
true and correct to the best of your
knowledge and belief.

(c) You may ask for expedited proc-
essing of your request by writing to the
appropriate FOIA contact in the Agen-
cy that maintains the records re-
quested any time before the Agency
issues its final response to your re-
quest. When making a request for expe-
dited processing of an administrative
appeal, submit the request to the ap-
propriate deciding official for FOIA ap-
peals.

(d) The Agency must notify you of its
decision to grant or deny expedited
processing within 10 calendar days of
receiving an expedited processing re-
quest.

(e) If expedited processing is granted,
the request will be given priority,
placed in the processing track for expe-
dited requests, and be processed as
soon as practicable.

(f) If expedited processing is denied,
the Agency will:

(1) Inform you of the basis for the de-
nial, including an explanation of why
the expedited processing request does
not meet the Agency’s expedited proc-
essing criteria under this section; and

(2) Notify you of the right to appeal
the decision on expedited processing in
accordance with the procedures in sub-
part H of this part.
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(g) If you appeal the Agency’s expe-
dited processing decision, that portion
of your appeal (if it is properly for-
matted under §2105.56) will be proc-
essed before appeals that do not chal-
lenge expedited processing decisions.

(h) If the Agency has not responded
to the request for expedited processing
within 10 calendar days, you may file
an appeal (for nonresponse in accord-
ance with §2105.54(a)(8)).

Subpart E—Responses to Requests

§2105.19 How will the Agency respond
to requests?

(a) When the Agency informs you of
its decision to comply with a request
by granting, partially granting, or de-
nying the request, it will do so in writ-
ing and in accordance with the dead-
lines in subpart D of this part. The
Agency’s written response will include
a statement about the services offered
by its FOIA Public Liaison. The Agen-
cy’s written response will also include
a statement about the services offered
by the Office of Government Informa-
tion Services (OGIS).

(b) If the Agency determines that
your request will take longer than 10
workdays to process, the Agency im-
mediately will send you a written ac-
knowledgment that includes the re-
quest’s individualized tracking number
and processing track (see §2105.14(e)).
The acknowledgement may also in-
clude a brief description of the subject
of your request.

§2105.20 How will the Agency grant
requests?

(a) Once the Agency makes a deter-
mination to grant a request in full or
in part, it must notify you in writing.

(b) The notification will inform you
of the availability of its FOIA Public
Liaison to offer assistance, and of any
fees charged under subpart G of this
part.

(c) The Agency will release records
(or portions of records) to you prompt-
ly upon payment of any applicable fees
(or before then, at its discretion).

(d) If the records (or portions of
records) are not included with the
Agency’s notification, the Agency will
advise you how, when, and where the
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records will be released or made avail-
able.

§2105.21 When will the Agency deny a
request or procedural benefits?

(a) The Agency denies a request when
it makes a decision that:

(1) A requested record is exempt, in
full or in part;

(2) The request does not reasonably
describe the records sought;

(3) A requested record does not exist,
cannot be located, or is not in the
Agency’s possession and/or control; or

(4) A requested record is not readily
reproducible in the form or format you
seek.

(b) The Agency denies a procedural
benefit only, and not access to the un-
derlying records, when it makes a deci-
sion that:

(1) A fee waiver, or another fee-re-
lated issue, will not be granted; or

(2) Expedited processing will not be
provided.

(c) The Agency must consult with
legal counsel before it denies a fee
waiver request or withholds all or part
of a requested record.

§2105.22 How will the Agency deny re-
quests?

(a) The Agency must notify you in
writing of any denial of your request.

(b) The denial notification must in-
clude:

(1) The name and title or position of
the person responsible for the denial,
along with an office phone number or
email address;

(2) A statement of the reasons for the
denial;

(3) A reference to any FOIA exemp-
tion applied by the Agency to withhold
records in full or in part, along with a
statement that the Agency reasonably
foresees that disclosure would harm an
interest protected by the applied ex-
emption(s) or disclosure is prohibited
by law;

(4) An estimate of the volume of any
records withheld in full or in part (for
example, by providing the number of
pages or some other reasonable form of
estimation), unless including an esti-
mate would harm an interest protected
by an exemption used to withhold the
records and the Agency explains this
harm to you;
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(5) The name and title of legal coun-
sel consulted (if the Agency is denying
a fee waiver request or withholding all
or part of a requested record);

(6) Advisement of the right to seek
dispute resolution services from the
Agency’s FOIA Public Liaison and the
Office of Government Information
Services (OIGS); and

(7) A statement that the denial may
be appealed under subpart H of this
part and a description of the proce-
dures in subpart H of this part.

§2105.23 What if the requested records
contain both exempt and non-
exempt material?

If responsive records contain both ex-
empt and nonexempt material, the
Agency will consult with legal counsel,
as discussed in §2105.21(c). After con-
sultation, the Agency will partially
grant and partially deny the request
by:

(a) Segregating and releasing the
nonexempt information, unless the
nonexempt material is so intertwined
with the exempt material that disclo-
sure of it would leave only meaningless
words and phrases;

(b) Indicating on the released portion
of the record the amount of informa-
tion deleted and the FOIA exemption
under which the deletion was made, un-
less doing so would harm an interest
protected by the FOIA exemption used
to withhold the information; and

(c) If technically feasible, indicating
the amount of information deleted and
the FOIA exemption under which the
deletion was made at the place in the
record where the deletion was made.

Subpart F—Handling Confidential
Information

§2105.24 May submitters of possibly
confidential information designate
information as confidential when
making submissions?

(a) The Agency encourages, but does
not require, submitters to designate
confidential information in good faith
(in other words, to identify specific in-
formation as information the sub-
mitter considers protected from disclo-
sure under Exemption 4 of the FOIA,
found at 5 U.S.C. 552(b)(4)), at the time
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of submission or reasonably soon there-
after.

(b) The designations discussed in
paragraph (a) of this section assist the
Agency in identifying what informa-
tion obtained from the submitter is
possibly confidential and triggers the
requirement for Agency-provided noti-
fications under §2105.25(a)(1).

§2105.25 When will the Agency notify
a submitter of a request for their
possibly confidential information?

(a) Except as outlined in §2105.27, an
Agency must promptly notify a sub-
mitter in writing when it receives a
FOIA request if:

(1) The requested information has
been designated by the submitter as
confidential information under
§2105.24(a); or

(2) The requested information has not
been designated as confidential infor-
mation by the submitter under
§2105.24(a), but the Agency identifies it
as possibly confidential information.

(b) If a voluminous number of sub-
mitters are involved, the Agency may
publish a notice in a manner reason-
ably calculated to reach the attention
of the submitters (for example, in
newspapers or newsletters, the Agen-
cy’s website, or the FEDERAL REGISTER)
instead of providing a written notice to
each submitter.

§2105.26 What information will the
Agency include when it notifies a
submitter of a request for their pos-
sibly confidential information?

A notice to a submitter must include:

(a) Either a copy of the request, the
exact language of the request, or (for
notices published under §2 105.25(b)) a
general description of the request;

(b) Either a description of the pos-
sibly confidential information located
in response to the request or a copy of
the responsive records, or portions of
records, containing the information;

(c) A description of the procedures
for objecting to the release of the pos-
sibly confidential information under
§§2105.28 and 2105.29;

(d) A time limit for responding to the
Agency—no less than 10 workdays from
receipt or publication of the notice (as
set forth in §2105.25(b))—to object to
the release and to explain the basis for
the objection;
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(e) Notice that information contained
in the submitter’s objections may itself
be subject to disclosure under the
FOIA;

(f) Notice that the Agency, not the
submitter, is responsible for deciding
whether the information will be re-
leased or withheld;

(g) A request for the submitter’s
views on whether they still consider
the information to be confidential if
the submitter designated the material
as confidential commercial or financial
information 10 or more years before the
request; and

(h) Notice that failing to respond
within the time frame specified under
paragraph (d) of this section will create
a presumption that the submitter has
no objection to the disclosure of the in-
formation in question.

§2105.27 When will the Agency not no-
tify a submitter of a request for
their possibly confidential informa-
tion?

The notice requirements of §2105.26
will not apply if:

(a) The information has been lawfully
published or officially made available
to the public; or

(b) Disclosure of the information is
required by a statute other than the
FOIA or by a regulation (other than
this part) issued in accordance with the
requirements of Executive Order 12600.

§2105.28 How and when may a sub-
mitter object to the disclosure of
confidential information?

(a) If a submitter has any objections
to the disclosure of confidential infor-
mation, the submitter should provide a
detailed written statement to the
Agency that specifies all grounds for
withholding the particular information
under any FOIA exemption (see §2105.29
for further discussion of Exemption 4
objection statements).

(b) A submitter who does not respond
within the time period specified under
§2105.26(d) will be considered to have no
objection to disclosure of the informa-
tion. Responses received by the Agency
after this time period will not be con-
sidered by the Agency unless the ap-
propriate Agency FOIA contact deter-
mines, in his or her sole discretion,
that good cause exists to accept the
late response.
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§2105.29 What must a submitter in-
clude in a detailed Exemption 4 ob-
jection statement?

If a submitter has any objections to
disclosure, it should provide the Agen-
cy a detailed written statement that
specifies all grounds for withholding
the particular information under any
exemption of the FOIA. In order to rely
on Exemption 4 as basis for nondisclo-
sure, the submitter must explain why
the information constitutes a trade se-
cret or commercial or financial infor-
mation that is confidential.

§2105.30 How will the Agency con-
sider the submitter’s objections?

(a) The Agency must carefully con-
sider a submitter’s objections and spe-
cific grounds for nondisclosure in de-
ciding whether to disclose the re-
quested information.

(b) The Agency, not the submitter, is
responsible for deciding whether the in-
formation will be released or withheld.

§2105.31 What if the Agency deter-
mines it will disclose information
over the submitter’s objections?

If the Agency decides to disclose in-
formation over the objection of a sub-
mitter, the Agency must notify the
submitter by certified mail or other
traceable mail, return receipt re-
quested. The notification must be sent
to the submitter’s last known address
and must include:

(a) The specific reasons why the
Agency determined that the submit-
ter’s disclosure objections do not sup-
port withholding the information;

(b) Copies of the records or informa-
tion the Agency intends to release; and

(c) Notice that the Agency intends to
release the records or information no
less than 10 workdays after receipt of
the notice by the submitter.

§2105.32 Will a submitter be notified
of a FOIA lawsuit?

If you file a lawsuit seeking to com-
pel the disclosure of confidential infor-
mation, the Agency must promptly no-
tify the submitter.
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§2105.33 Will you receive notification
of activities involving the sub-
mitter?

If any of the following occur, the
Agency will notify you:

(a) The Agency provides the sub-
mitter with notice and an opportunity
to object to disclosure;

(b) The Agency notifies the submitter
of its intent to disclose the requested
information; or

(c) A submitter files a lawsuit to pre-
vent the disclosure of the information.

§2105.34 Can an Agency release infor-
mation protected by Exemption 4?

If an Agency determines that the re-
quested information is protected from
release by Exemption 4 of the FOIA,
the Agency has no discretion to release
the information. Release of informa-
tion protected from release by Exemp-
tion 4 is prohibited by the Trade Se-
crets Act, a criminal provision found at
18 U.S.C. 1905.

Subpart G—Fees

§2105.35 What general principles gov-
ern fees?

(a) The Agency will charge for proc-
essing requests under the FOIA in ac-
cordance with this subpart and with
the OMB Fee Guidelines.

(b) The Agency may contact you for
additional information to resolve fee
issues.

(c) The Agency ordinarily will collect
all applicable fees before sending copies
of records to you.

(d) You may usually pay fees by
check, certified check, or money order
made payable to the ‘‘Department of
Treasury.”

(e) The Agency should ensure that it
conducts searches, review, and duplica-
tion in the most efficient and the least
expensive manner so as to minimize
costs for both you and the Agency.

(f) If the Agency does not comply
with any of the FOIA’s statutory time
limits:

(1) Except as provided in paragraph
(£)(2) of this section, the Agency cannot
assess any search fees (or, if you are in
the fee category of a representative of
the news media or an educational and
noncommercial scientific institution,
duplication fees).
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(2)(i) If the Agency has determined
that unusual circumstances apply (as
the term is defined in §2105.67) and the
Agency provided you a timely written
notice to extend the basic time limit in
accordance with §2105.17, the non-
compliance is excused for an additional
10 workdays.

(ii) If the Agency has determined
that unusual circumstances apply and
more than 5,000 pages are necessary to
respond to the request, the noncompli-
ance is excused if the Agency has pro-
vided you a timely written notice in
accordance with §2105.17 and has dis-
cussed with you via written mail,
email, or telephone (or made not less
than 3 good-faith attempts to do so)
how you could effectively limit the
scope of the request.

(iii) If a court has determined that
exceptional circumstances exist (as
that term is defined in §2105.67), the
noncompliance 1is excused for the
length of time provided by the court
order.

(g) If the fee for processing your re-
quest is less than $50, you will not be
charged unless multiple requests are
aggregated under §2105.52 to an amount
that is $560 or more.

(h) If you fail to pay any FOIA-re-
lated fee within 30 calendar days of the
date of billing, the processing of any
new or ongoing requests and/or appeals
from you shall ordinarily be suspended.

(i) If you would like to reformulate
your request so it will meet your needs
at a lower cost, you may wish to seek
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assistance from the Agency’s des-
ignated FOIA contact or its FOIA Pub-
lic Liaison (see §2105.63).

§2105.36 What are the requester fee
categories?

(a) There are three categories of re-
questers for the purposes of deter-
mining fees:

(1) Commercial-use;

(2) Educational and noncommercial
scientific institutions and representa-
tives of news media; and

(3) All others.

(b) If you do not submit sufficient in-
formation in your FOIA request for the
Agency to determine your proper fee
category, the Agency may ask you to
provide additional information (see
§2105.49). If you request placement in a
particular fee category but the Agency
places you in a different fee category,
the Agency will provide you with an
explanation of why you were not placed
in the fee category you requested (for
example, if you were placed in the com-
mercial use requester category rather
than the category you requested, the
Agency will describe how the records
would further your commercial, trade,
or profit interests).

(c) See §2105.67 for the definitions of
each of these fee categories.

§2105.37 How does your requester cat-
egory affect the fees you are
charged?

You will be charged as shown in the
following table:

TABLE 1 TO §2105.37

Requester category Search fees

Review fees Duplication fees

Commercial use requester

Educational and noncommer-
cial scientific institutions and
representative of news
media requester.

All other requesters

Yes.
Yes (first 100 pages, or
equivalent volume, free).

Yes (first 100 pages, or
equivalent volume, free).

§2105.38 How will fee amounts be de-
termined?

(a) The Agency will charge the types
of fees discussed in this subpart unless
a waiver of fees is required under
§2105.37 or has been granted under
§2105.43.

(b) Because the types of fees dis-
cussed in this subpart already account
for the overhead costs associated with
a given fee type, the Agency should not
add any additional costs to those
charges.
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§2105.39 What search fees will you
have to pay?

(a) The Agency will charge search
fees for all requests, subject to the re-
strictions of §§2105.35(f), 2105.37, and
2105.38(a). The Agency may charge you
for time spent searching even if it does
not locate any responsive records or if
it determines that the records are en-
tirely exempt from disclosure.

(b) For each quarter hour spent by
personnel searching for requested
records, including electronic searches
that do not require new programming,
the fees will be the average hourly
General Schedule (GS) base salary, plus
the District of Columbia locality pay-
ment, plus 16 percent for benefits, of
employees in the following three cat-
egories, as applicable:

(1) Clerical—Based on GS-6, Step 5,
pay (all employees at GS-7 and below
are classified as clerical for this pur-
pose);

(2) Professional—Based on GS-11,
Step 7, pay (all employees at GS-8
through GS-12 are classified as profes-
sional for this purpose); and

(3) Managerial—Based on GS-14, Step
2, pay (all employees at GS-13 and
above are classified as managerial for
this purpose).

(c) You can review the current fee
schedule for the categories discussed in
paragraph (b) of this section at htips:/
www.cfa.gov/foia.

(d) Some requests may require re-
trieval of records stored at a Federal
records center operated by the Na-
tional Archives and Records Adminis-
tration. For these requests, the Agency
will charge additional costs in accord-
ance with the Transactional Billing
Rate Schedule established by the Na-
tional Archives and Records Adminis-
tration.

§2105.40 What duplication fees will
you have to pay?

(a) The Agency will charge duplica-
tion fees, subject to the restrictions of
§§ 2105.35(f), 2105.37, and 2105.38(a).

(b) If photocopies or scans are sup-
plied, the Agency will provide one copy
per request at the cost determined by
the table in appendix A to this part.

(c) For other forms of duplication,
the Agency will charge the actual costs
of producing the copy, including the
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time spent by personnel duplicating
the requested records. For each quarter
hour spent by personnel duplicating
the requested records, the fees will be
the same as those charged for a search
under §2105.39(b).

(d) If the Agency must scan paper
records to accommodate your pref-
erence to receive records in an elec-
tronic format or print electronic
records to accommodate your pref-
erence to receive records in a paper for-
mat, you will pay both the per page
amount noted in appendix A to this
part and the time spent by personnel
scanning or printing the requested
records. For each quarter hour spent
by personnel scanning or printing the
requested records, the fees will be the
same as those charged for a search
under §2105.39(b).

§2105.41 What review fees
have to pay?

will you

(a) The Agency will charge review
fees if you make a commercial-use re-
quest, subject to the restrictions of
§§2105.35(f), 2105.37, and 2105.38(a).

(b) The Agency will assess review fees
in connection with the initial review of
the record (the review conducted by
the Agency to determine whether an
exemption applies to a particular
record or portion of a record).

(c) The Agency will not charge for re-
views at the administrative appeal
stage of exemptions applied at the ini-
tial review stage. However, if the ap-
pellate authority determines that an
exemption no longer applies, any costs
associated with the Agency’s re-review
of the records to consider the use of
other exemptions may be assessed as
review fees.

(d) The Agency will charge review
fees at the same rates as those charged
for a search under §2105.39(b).

(e) The Agency can charge review
fees even if the record(s) reviewed ulti-
mately is not disclosed.

§2105.42 What fees for other services
will you have to pay?

(a) Although not required to provide
special services, if the Agency chooses
to do so as a matter of administrative
discretion, it will charge you the direct
costs of providing the service.
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(b) Examples of these services in-
clude providing multiple copies of the
same record, converting records that
are not already maintained in a re-
quested format to the requested for-
mat, obtaining research data under
§2105.66, sending records by means
other than first class mail, and con-
ducting a search that requires the cre-
ation of a new computer search pro-
gram to locate the requested records.

(c) The Agency will notify you of
these fees before they accrue and will
obtain your written assurance of pay-
ment or an advance payment before
proceeding (see §§2105.47 and 2105.48).

§2105.43 When will the Agency waive
fees?

(a) The Agency will release records
responsive to a request without charge
(in other words, it will give you a full
fee waiver) or at a reduced charge (in
other words, it will give you a partial
fee waiver, as discussed further in para-
graph (b) of this section) if the Agency
determines, based on all available in-
formation, that you have demonstrated
(by addressing and meeting each of the
criteria listed in §2105.46) that dis-
closing the information is:

(1) In the public interest because it is
likely to contribute significantly to
public understanding of Government
operations or activities, and

(2) Not primarily in your commercial
interest.

(b) A partial fee waiver may be ap-
propriate if some but not all of the re-
quested records are likely to con-
tribute significantly to public under-
standing of the operations and activi-
ties of the Government.

(c) When deciding whether to waive
or reduce fees, the Agency will rely on
the fee waiver justification submitted
in your request letter. If the letter does
not include sufficient justification, the
Agency will deny the fee waiver re-
quest. The Agency may, at its discre-
tion, request additional information
from you (see §2105.49).

(d) The burden is on you to justify
entitlement to a fee waiver. Requests
for fee waivers are decided on a case-
by-case basis under the criteria dis-
cussed in paragraph (a) of this section
and §2105.46. If you have received a fee
waiver in the past, that does not mean
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you are automatically entitled to a fee
waiver for every request submitted.

(e) The Agency must not make value
judgments about whether the informa-
tion at issue is “‘important’ enough to
be made public; it is not the Agency’s
role to attempt to determine the level
of public interest in requested informa-
tion.

§2105.44 When may you ask the Agen-
cy for a fee waiver?

(a) You should request a fee waiver
when your request is first submitted to
the Agency (see §2105.5).

(b) You may submit a fee waiver re-
quest at a later time if the Agency has
not yet completed processing your re-
quest.

§2105.45 How will the Agency notify
you if it denies your fee waiver re-
quest?

If the Agency denies your request for
a fee waiver, it will notify you, in writ-
ing, of the following:

(a) The basis for the denial, including
a full explanation of why the fee waiver
request does not meet the Agency’s fee
waiver criteria in §2105.46;

(b) The name and title or position of
each person responsible for the denial;

(c) The name and title of legal coun-
sel consulted;

(d) Advisement of the right to seek
dispute resolution services from the
Agency’s FOIA Public Liaison and the
Office of Government Information
Services (OIGS);

(e) Your right to appeal the denial
under subpart H of this part and a de-
scription of the requirements set forth
therein, within 30 workdays from the
date of the fee waiver denial letter; and

(f) Your anticipated fees, in accord-
ance with §2105.47.

§2105.46 How will the Agency evaluate
your fee waiver request?

(a) In deciding whether your fee
waiver request meets the requirements
of §2105.43(a)(1), the Agency will con-
sider the criteria listed in paragraphs
(a)(1) through (4) of this section.

(1) How the records concern the oper-
ations or activities of the Federal Gov-
ernment.

(2) How disclosure is likely to con-
tribute to public understanding of
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those operations or activities, includ-
ing:

(i) How the contents of the records
are meaningfully informative;

(ii) The logical connection between
the content of the records and the op-
erations or activities;

(iii) How disclosure will contribute to
the understanding of a reasonably
broad audience of persons interested in
the subject, as opposed to your indi-
vidual understanding;

(iv) Your identity, vocation, quali-
fications, and expertise regarding the
requested information and information
that explains how you plan to disclose
the information in a manner that will
be informative to the understanding of
a reasonably broad audience of persons
interested in the subject, as opposed to
your individual understanding; and

(v) Your ability and intent to dis-
seminate the information to a reason-
ably broad audience of persons inter-
ested in the subject (for example, how
and to whom do you intend to dissemi-
nate the information). If we have cat-
egorized you as a representative of the
news media under §2105.36, we will pre-
sume you have this ability and intent.

(3) How disclosure is likely to signifi-
cantly contribute to the understanding
of a reasonably broad audience of per-
sons interested in the subject, as op-
posed to your individual under-
standing, including:

(i) Whether the information being re-
quested is new;

(ii) Whether the information would
confirm or clarify data that has been
released previously;

(iii) How disclosure will increase the
level of public understanding of the op-
erations or activities of the Agency
that existed prior to disclosure; and

(iv) Whether the information is al-
ready publicly available. If the Govern-
ment previously has published the in-
formation you are seeking or it is rou-
tinely available to the public in a li-
brary, reading room, through the inter-
net, or as part of the administrative
record for a particular issue, it is less
likely that there will be a significant
contribution from release.

(4) How the public’s understanding of
the subject in question will be en-
hanced to a significant extent by the
disclosure.
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(b) In deciding whether the fee waiver
meets the requirements in
§2105.43(a)(2), the Agency will consider
any commercial interest of yours that
would be furthered by the requested
disclosure.

(1) You are encouraged to provide ex-
planatory information regarding this
consideration.

(2) The Agency will not find that dis-
closing the requested information will
be primarily in your commercial inter-
est where the public interest is greater
than any identified commercial inter-
est in disclosure.

(3) If you do have a commercial inter-
est that would be furthered by disclo-
sure, explain how the public interest in
disclosure would be greater than any
commercial interest you or your orga-
nization may have in the documents.

(i) Your identity, vocation, and in-
tended use of the requested records are
all factors to be considered in deter-
mining whether disclosure would be
primarily in your commercial interest.

(ii) If you are a representative of a
news media organization seeking infor-
mation as part of the news gathering
process, we will presume that the pub-
lic interest outweighs your commercial
interest.

(iii) If you represent a business/cor-
poration/association or you are an at-
torney representing such an organiza-
tion, we will presume that your com-
mercial interest outweighs the public
interest unless you demonstrate other-
wise.

§2105.47 When will you be notified of
anticipated fees?

(a) The Agency will notify you under
this section unless:

(1) The anticipated fee is less than $50
(see §2105.35(g2));

(2) You have been granted a full fee
waiver; or

(3) You have previously agreed to pay
all the fees associated with the request.

(b) If none of the exceptions in para-
graph (a) of this section apply, the
Agency will:

(1) Promptly notify you of the esti-
mated costs for search, review, and/or
duplication;

(2) Ask you to provide written assur-
ance within 20 workdays that you will
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pay all fees or fees up to a designated
amount;

(3) Notify you that it will not be able
to comply with your FOIA request un-
less you provide the written assurance
requested; and

(4) Give you an opportunity to reduce
the fee by modifying the request.

(c) If the Agency does not receive
your written response containing the
additional information that resolves
any fee issues, in accordance with para-
graphs (b)(2) and/or (4) of this section,
within 20 workdays after the Agency
has requested it, the Agency will pre-
sume that you are no longer interested
in the records and will close the file on
the request.

(d) After the Agency begins proc-
essing a request, if it finds that the ac-
tual cost will exceed the amount you
previously agreed to pay, the Agency
will:

(1) Stop processing the request;

(2) Promptly notify you of the higher
amount and ask you to provide written
assurance of payment; and

(3) Notify you that it will not be able
to fully comply with your FOIA re-
quest unless you provide the written
assurance requested; and

(4) Give you an opportunity to reduce
the fee by modifying the request.

(e) If you wish to modify your re-
quest in an effort to reduce fees, the
Agency’s FOIA Officer or Public Liai-
son can assist you.

§2105.48 When will the Agency require
advance payment?

(a) The Agency may require advance
payment before starting further work
when it finds the estimated fee is over
$250.

(1) When the Agency determines or
estimates that a total fee to be charged
under this section will exceed $250.00, it
may require that you make an advance
payment up to the amount of the en-
tire anticipated fee before beginning to
process the request. The Agency may
elect to process the request prior to
collecting fees when it receives a satis-
factory assurance of full payment from
a requester with a history of prompt
payment.

(2) If you have previously failed to
pay a properly charged FOIA fee within
30 calendar days of the billing date, the
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Agency may require that you pay the
full amount due, plus any applicable
interest on that prior request. The
Agency may require that you make an
advance payment of the full amount of
any anticipated fee before it begins to
process a new request or continues to
process a pending request or any pend-
ing appeal.

(b) If the Agency believes that you
did not pay a previous FOIA fee within
30 calendar days of the date of billing,
the Agency will require you to either:

(1) Demonstrate you paid prior fee
within 30 calendar days of the date of
billing; or

(2) Pay any unpaid amount of the
previous fee, plus any applicable inter-
est penalties (see §2105.51), and pay in
advance the estimated fee for the new
request.

(c) When the Agency notifies you
that an advance payment is due under
paragraph (a) of this section, it will
give you an opportunity to reduce the
fee by modifying the request.

(d) Your payment of the funds you
owe the Agency for work it has already
completed before records are sent to
you is not an advance payment under
paragraph (a) of this section.

(e) If the Agency requires advance
payment, it will start further work
only after receiving the advance pay-
ment. It will also notify you that it
will not be able to comply with your
FOIA request unless you provide the
advance payment. Unless you pay the
advance payment within 20 workdays
after the date of the Agency’s fee let-
ter, the Agency will presume that you
are no longer interested and will close
the file on the request.

§2105.49 What if the Agency needs
clarification about fee issues?

If your FOIA request does not con-
tain sufficient information for the
Agency to determine your proper fee
category or leaves another fee issue un-
clear, the Agency may ask you to pro-
vide additional clarification. If it does
so, the Agency will notify you that it
will not be able to comply with your
FOIA request unless you provide the
clarification requested.
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§2105.50 How will you be billed?

If you are required to pay a fee asso-
ciated with a FOIA request, the Agency
will send a bill for collection.

§2105.51 How will the Agency collect
fees owed?

(a) The Agency may charge interest
on any unpaid bill starting on the 31st
day following the billing date.

(b) The Agency will assess interest
charges at the rate provided in 31
U.S.C. 3717 and interest will accrue
from the billing date until the Agency
receives payment.

(c) The Agency will follow the provi-
sions of the Debt Collection Act of 1982
(Pub. L. 97-365, 96 Stat. 1749), as amend-
ed, and its administrative procedures,
including the use of consumer report-
ing agencies, collection agencies, and
offset to collect overdue amounts and
interest.

(d) This section does not apply if you
are a state, local, or tribal government.

§2105.52 When will the Agency com-
bine or aggregate requests?

(a) The Agency may aggregate re-
quests and charge accordingly when it
reasonably believes that you, or a
group of requesters acting in concert
with you, are attempting to avoid fees
by dividing a single request into a se-
ries of requests on a single subject or
related subjects.

(1) The Agency may presume that
multiple requests of this type made
within a 30-day period have been made
to avoid fees.

(2) The Agency may aggregate re-
quests separated by a longer period
only where there is a reasonable basis
for determining that aggregation is
warranted in view of all the cir-
cumstances involved.

(b) The Agency will not aggregate
multiple requests involving unrelated
matters.

§2105.53 What if other statutes re-
quire the Agency to charge fees?

(a) The fee schedule in appendix A to
this part does not apply to fees charged
under any statute that specifically re-
quires the Agency to set and collect
fees for particular types of records.

(b) If records otherwise responsive to
a request are subject to a statutorily-
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based fee schedule, the Agency will in-
form you whom to contact to obtain
the records.

Subpart H—Administrative
Appeals

§2105.54 When may you file an ap-
peal?

(a) You may file an appeal when:

(1) The Agency withholds records, or
parts of records;

(2) The Agency informs you that your
request has not adequately described
the records sought;

(3) The Agency informs you that it
does not possess or cannot locate re-
sponsive records and you have reason
to believe this is incorrect or that the
search was inadequate;

(4) The Agency did not address all as-
pects of the request for records;

(5) You believe there is a procedural
deficiency (for example, fees are im-
properly calculated or you have been
placed in the wrong fee category);

(6) The Agency denied your request
for a fee waiver;

(7) The Agency did not make a deci-
sion within the time limits in §2105.15
or, if applicable, §2105.16; or

(8) The Agency denied, or was late in
responding to, a request for expedited
processing filed under the procedures
in §2105.18.

(b) An appeal under paragraph (a)(8)
of this section relates only to the re-
quest for expedited processing and does
not constitute an appeal of the under-
lying request for records. Special pro-
cedures apply to requests for expedited
processing of an appeal (see §2105.60).

(c) Before filing an appeal, you may
wish to communicate with the contact
person listed in the FOIA response, the
Agency’s FOIA Officer, and/or the
FOIA Public Liaison to see if the issue
can be resolved informally. However,
appeals must be received by the FOIA
Appeals Officer within the time limits
in §2105.55 or they will not be proc-
essed.

§2105.55 How long do you have to file
an appeal?

(a) Appeals covered by §2105.54(a)(1)

through (5) must be received by the

FOIA Appeals Officer no later than 90
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days from the date of the final re-
sponse.

(b) Appeals covered by §2105.54(a)(6)
must be received by the FOIA Appeals
Officer no later than 90 days from the
date of the letter denying the fee waiv-
er.

(c) Appeals covered by §2105.54(a)(7)
may be filed any time after the time
limit for responding to the request has
passed.

(d) Appeals covered by §2105.54(a)(8)
should be filed as soon as possible.

(e) Appeals arriving or delivered after
5 p.m. Eastern Time, Monday through
Friday, will be deemed received on the
next workday.

§2105.56 How do you file an appeal?

(a) You must submit the appeal in
writing by mail, fax or email to the
FOIA Appeals Officer (using the ad-
dress available at https:/www.cfa.gov/
foia/). Your failure to send an appeal di-
rectly to the FOIA Appeals Officer may
delay processing.

(b) The appeal must include:

(1) Copies of all correspondence be-
tween you and the Agency concerning
the FOIA request, including the re-
quest and the Agency’s response (if
there is one); and

(2) An explanation of why you believe
the Agency’s response was in error.

(c) The appeal should include your
name, mailing address, daytime tele-
phone number (or the name and tele-
phone number of an appropriate con-
tact), email address, and fax number (if
available) in case the Agency needs ad-
ditional information or clarification.

(d) An appeal concerning a denial of
expedited processing or a fee waiver de-
nial should also demonstrate fully how
the criteria in §2105.18 or §§2105.43 and
2105.46 are met.

(e) All communications concerning
an appeal should be clearly marked
with the words: “FREEDOM OF IN-
FORMATION APPEAL.”

(f) The Agency will reject an appeal
that does not attach all correspondence
required by paragraph (b)(1) of this sec-
tion, unless the FOIA Appeals Officer
determines, in his or her sole discre-
tion, that good cause exists to accept
the defective appeal. The time limits
for responding to an appeal will not
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begin to run until the correspondence
is received.

§2105.57 Who makes decisions on ap-
peals?

(a) The FOIA Appeals Officer is the
deciding official for FOIA appeals.

(b) When necessary, the appropriate
deciding official for FOIA appeals will
consult other appropriate offices, in-
cluding legal counsel, for denials of
records and fee waivers.

(c) The deciding official for FOIA ap-
peals normally will not make a deci-
sion on an appeal if the request be-
comes a matter of FOIA litigation.

§2105.58 How are decisions on appeals
issued?

(a) A decision on an appeal must be
made in writing.

(b) A decision that upholds the Agen-
cy’s determination in whole or in part
must contain a statement that identi-
fies the reasons for the affirmance, in-
cluding any FOIA exemptions applied.
The decision must provide you with no-
tification of the statutory right to file
a lawsuit and will inform you of the
dispute resolution services offered by
the Office of Government Information
Services (OGIS) of the National Ar-
chives and Records Administration as a
non-exclusive alternative to litigation.
If the Agency’s decision is remanded or
modified on appeal, the Agency will no-
tify you of that determination in writ-
ing. The Agency will then further proc-
ess the request in accordance with that
appeal determination and will respond
directly to you.

(c) Dispute resolution is a voluntary
process. If the Agency agrees to par-
ticipate in the dispute resolution serv-
ices provided by OGIS, it will actively
engage as a partner to the process in
an attempt to resolve the dispute.

§2105.59 When can you expect a deci-
sion on your appeal?

(a) The basic time limit for respond-
ing to an appeal is 20 workdays after
receipt of an appeal meeting the re-
quirements of §2105.56.

(b) If the Agency is unable to reach a
decision on your appeal within the
given time limit for response, the ap-
propriate deciding official for FOIA ap-
peals will notify you of your statutory
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right to seek review in a United States
District Court.

§2105.60 Can you receive expedited
processing of appeals?

(a) To receive expedited processing of
an appeal, you must demonstrate to
the Agency’s satisfaction that the ap-
peal meets one of the criteria under
§2105.18 and include a statement that
the need for expedited processing is
true and correct to the best of your
knowledge and belief.

(b) The appropriate deciding official
for FOIA appeals will advise you
whether the Agency will grant expe-
dited processing within 10 calendar
days of receiving the appeal.

(c) If the appropriate deciding official
for FOIA appeals decides to grant expe-
dited processing, he or she will give the
appeal priority over other pending ap-
peals and process it as soon as prac-
ticable.

§2105.61 Must you submit an appeal
before seeking judicial review?
Before seeking review by a court of
the Agency’s adverse determination,
you generally must first submit a
timely administrative appeal.

Subpart I—General Information

§2105.62 Where
available?

Records that are required by the
FOIA to be made proactively available
for public inspection and copying are
accessible on the Agency’s website.
They may also be available at the
Agency’s office location.

are records made

§2105.63 What are public liaisons?

(a) The Agency has a FOIA Officer or
Public Liaison who can assist request-
ers who have concerns about the serv-
ice they received when seeking records
or who are seeking assistance under
§2105.3 or §2105.35(i).

(b) FOIA Public Liaisons report to
the Agency’s Chief FOIA Officer and
you can raise concerns to them about
the service you have received.

(c) FOIA Public Liaisons are respon-
sible for assisting in reducing delays,
increasing transparency and under-
standing of the status of requests, and
assisting in resolving disputes.

§2105.66

(d) A list of the Agency’s FOIA Pub-
lic Liaisons is available at https:/
www.cfa.gov/foia.

§2105.64 When will the Agency make
records available without a FOIA
request?

(a) Each Agency must:

(1) Determine which of its records
must be made publicly available under
the FOIA (for example, certain fre-
quently requested records);

(2) Identify additional records of in-
terest to the public that are appro-
priate for public disclosure; and

(3) Post those records in FOIA librar-
ies.

(b) Because of these proactive disclo-
sures, you are encouraged to review the
Agency’s FOIA libraries before filing a
FOIA request. The material you seek
may be immediately available elec-
tronically at no cost.

§2105.65 How will FOIA materials be
preserved?

(a) BEach Agency must preserve all
correspondence pertaining to the re-
quests that it receives under subpart B
of this part, as well as copies of all re-
quested records, until disposition or de-
struction is authorized by the General
Records Schedule 4.2 of the National
Archives and Records Administration
(NARA) or another NARA-approved
records schedule.

(b) Materials that are identified as
responsive to a FOIA request will not
be disposed of or destroyed while the
request or a related appeal or lawsuit
is pending. This is true even if they
would otherwise be authorized for dis-
position or destruction under the Gen-
eral Records Schedule 4.2 of NARA or
another NARA-approved records sched-
ule.

§2105.66 How will an Agency handle a
request for federally-funded re-
search data?

(a) If you request research data that
were used by the Federal Government
in developing certain kinds of agency
actions, and the research data relate to
published research findings produced
under an award, in accordance with
OMB Circular A-110:
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(1) If the Agency was the awarding
agency, it will request the research
data from the recipient;

(2) The recipient must provide the re-
search data within a reasonable time;
and

(3) The Agency will review the re-
search data to see if it can be released
under the FOIA.

(b) If the Agency obtains the research
data solely in response to your FOIA
request, the Agency may charge you a
reasonable fee equaling the full incre-
mental cost of obtaining the research
data.

(1) This fee should reflect costs in-
curred by the Agency, the recipient,
and applicable subrecipients.

(2) This fee is in addition to any fees
the Agency may assess under the FOIA.

(c) The Agency will forward a copy of
the request to the recipient, who is re-
sponsible for searching for and review-
ing the requested information in ac-
cordance with these FOIA regulations.
The recipient will forward a copy of
any responsive records that are lo-
cated, along with any recommenda-
tions concerning the releasability of
the data, and the total cost incurred in
searching for, reviewing, and providing
the data.

(d) The Agency will review and con-
sider the recommendations of the re-
cipient regarding the releasability of
the requested research data. However,
the Agency, not the recipient, is re-
sponsible for deciding whether the re-
search data will be released or with-
held.

§2105.67 What definitions apply to this
part?

For the purposes of this part, the fol-
lowing definitions apply:

Agency means the Commission of
Fine Arts.

Commercial interest means a commer-
cial, trade, or profit interest as these
terms are commonly understood. Your
status as profitmaking or non-profit-
making is not the deciding factor in de-
termining whether you have a commer-
cial interest.

Commercial use means a use that fur-
thers your commercial, trade or profit
interests or that of the person on
whose behalf the request is made.
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Confidential information means trade
secrets or commercial or financial in-
formation (that is privileged or con-
fidential and obtained by the Agency
from a person) that may be protected
from disclosure under Exemption 4 of
the FOIA.

Direct costs means those resources
that the Agency expends in searching
for and duplicating (and, in the case of
commercial-use requests, reviewing)
records to respond to a FOIA request.
For example, direct costs include the
salary of the employee performing the
work (the basic rate of pay for the em-
ployee plus 16 percent of that rate to
cover benefits) and the cost of oper-
ating duplicating machinery, such as
photocopiers and scanners. Direct costs
do not include overhead expenses such
as the costs of space and of heating or
lighting a facility.

Duplication means reproducing a copy
of a record or of the information con-
tained in it necessary to respond to a
FOIA request. Copies can take the form
of paper, audiovisual materials, or
electronic records, among others.

Educational institution means any
school that operates a program of
scholarly research. In order to fall
within this category, you must show
that the request is authorized by and
made under the auspices of, a quali-
fying institution and that the records
are not sought for a commercial use,
but rather are sought to further schol-
arly research.

Ezxceptional circumstances means a
delay that does not result from a pre-
dictable workload of requests (unless
the Agency demonstrates reasonable
progress in reducing its backlog of
pending requests).

Erempt means the record in question,
or a portion thereof, is not subject to
disclosure due to one or more of the
FOIA’s nine statutory exemptions,
found at 5 U.S.C. 552(b)(1)-(9).

Exemption means one or more of the
FOIA’s nine statutory exemptions,
found at 5 U.S.C. 552(b)(1)-(9).

Ezxpedited processing means giving a
FOIA request priority and processing it
ahead of other requests pending in the
Agency because you have shown a com-
pelling need for the records.

Fee category means one of the three
categories, discussed in §§2105.36 and
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2105.37, that agencies place you in for
the purpose of determining whether
you will be charged fees for search, re-
view, and duplication.

FOIA means the Freedom of Informa-
tion Act, 5 U.S.C. 552, as amended.

FOIA libraries means a physical or
electronic compilation of records re-
quired to be made available to the pub-
lic for inspection and copying under 5
U.S.C. 552(a)(2). It also includes a phys-
ical or electronic compilation of
records that the Agency, at its discre-
tion, makes available to the public for
inspection and copying.

Frequently requested records means
records that have been released to any
person in response to a FOIA request
and that have been requested, or that
the Agency anticipates will be re-
quested, at least two more times under
the FOIA.

Multitrack processing means placing
simple requests, requiring relatively
minimal review, in one processing
track and more voluminous and com-
plex requests in one or more other
tracks. Requests in each track are or-
dinarily processed on a first-in/first-out
basis.

Noncommercial scientific institution
means an institution that is not oper-
ated for commerce, trade or profit, and
that is operated solely for the purpose
of conducting scientific research the
results of which are not intended to
promote any particular product or in-
dustry. To be in this category, you
must show that the request is author-
ized by and is made under the auspices
of a qualifying institution and that the
records are not sought for a commer-
cial use but are sought to further sci-
entific research.

OMB Fee Guidelines means the Uni-
form Freedom of Information Fee
Schedule and Guidelines published by
the Office of Management and Budget
on March 27, 1987.

Published means, for the purposes of
§2105.66 only, when:

(1) Research findings are published in
a peer-reviewed scientific or technical
journal; or

(2) A Federal agency publicly and of-
ficially cites the research findings in
support of an agency action that has
the force and effect of law.

§2105.67

Recipient means, for the purposes of
§2105.66 only, an organization receiving
financial assistance directly from Fed-
eral awarding agencies to carry out a
project or program. The term includes
public and private institutions of high-
er education, public and private hos-
pitals, and other quasi-public and pri-
vate mnon-profit organizations. The
term may include commercial organi-
zations, foreign or international orga-
nizations (such as agencies of the
United Nations) which are recipients,
subrecipients, or contractors or sub-
contractors of recipients or subrecipi-
ents at the discretion of the Federal
awarding agency. The term does not in-
clude Government-owned contractor-
operated facilities or research centers
providing continued support for mis-
sion-oriented, large-scale programs
that are Government-owned or con-
trolled, or are designated as federally-
funded research and development cen-
ters.

Record means an agency record that
is either created or obtained by an
agency and is under agency possession
and control at the time of the FOIA re-
quest, or is maintained by an entity
under Government contract for the
purposes of records management.

Representative of the mnews media
means any person or entity that gath-
ers information of potential interest to
a segment of the public, uses its edi-
torial skills to turn the raw materials
into a distinct work, and distributes
that work to an audience. The term
news as used in this definition means
information that is about current
events or that would be of current in-
terest to the public. Examples of news
media entities are newspapers, tele-
vision, websites, or radio stations
broadcasting to the public at large, and
publishers of periodicals (but only if
such entities qualify as disseminators
of news) who make their products
available for purchase by or subscrip-
tion by or free distribution to the gen-
eral public. These examples are not all
inclusive. As methods of news delivery
evolve, alternative representatives of
news media may come into being. A
freelance journalist will qualify as a
news-media entity if he or she can
demonstrate a solid basis for expecting
publication through that entity,
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whether or not the journalist is actu-
ally employed by that entity (for ex-
ample, a publication contract would
present a solid basis for such an expec-
tation).

Research data means, for the purposes
of §2105.66 only, the recorded factual
material commonly accepted in the
historic and/or architectural commu-
nities as necessary to validate research
findings, but not any of the following:
Preliminary analyses, drafts of sci-
entific papers, plans for future re-
search, peer reviews, or communica-
tions with colleagues. The term re-
corded as used in this definition ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(1) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(2) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

Review means the examination of a
record located in response to a request
to determine whether any portion of it
is exempt from disclosure. Review time
includes processing any record for dis-
closure, such as doing all that is nec-
essary to prepare the record for disclo-
sure, including the process of redacting
the record and marking the appro-
priate exemptions. Review time also
includes time spent both obtaining and
considering any formal objection to
disclosure made by a confidential in-
formation submitter under subpart G
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of this part, but it excludes time spent
resolving general legal or policy issues
regarding the application of FOIA ex-
emptions.

Search means the process of looking
for and retrieving records responsive to
a request. Search time includes page-
by-page or line-by-line identification of
information within records; and the
reasonable efforts expended to locate
and retrieve electronic records.

Submitter means any person or entity
outside the Federal Government from
whom the Agency obtains confidential
information, directly or indirectly. The
term includes, but is not limited to in-
dividuals, corporations, and state,
local, tribal, and foreign governments.

Unusual circumstances means the need
to search for and collect requested
records from field facilities or other es-
tablishments that are separate from
the office processing the request; the
need to search for, collect, and exam-
ine a voluminous amount of separate
and distinct records which are de-
manded in a single request; or the need
for consultation, which shall be con-
ducted with all practicable speed, with
another agency, or among two or more
components of the Agency, having a
substantial interest in the determina-
tion of the request.

Workday means a regular Federal
workday. It excludes Saturdays, Sun-
days, or Federal legal public holidays.
Items arriving or delivered after 5 p.m.
BEastern Time will be deemed received
on the next workday.

You means a person requesting
records, or filing an appeal, under the
FOIA.

APPENDIX A TO PART 2105—FEE SCHEDULE

Types of records

Fee

(1) Physical records:

Pages no larger than 8.5 x 14 inches, when reproduced by standard office copying

machines or scanned into an electronic format.
Color copies of pages no larger than 8.5 x 11 inches

$.15 per page ($.30 for double-
sided copying).

$.90 per page.

Direct cost to CFA.

Pages larger than 8.5 x 14 inches ......

Color copies of pages no larger than 11 x 17 inches ..
Photographs and records requiring special handling (fo

size, or format).
(2) Electronic records:

Charges for services related to processing requests for electronic records ...................

(3) Certification:

$1.50 per page.
Direct cost to CFA.

Direct cost to CFA.

Each certificate of verification attached to authenticate copies of records ..................... $.25.
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Types of records

Fee

(4) Postage:

Charges that exceed the cost of first class postage, such as express mail or overnight

delivery.
(5) Other Services:

Cost of special services or materials, other than those provided for by this fee sched-
ule, when requester is notified of such costs in advance and agrees to pay them.

Postage or delivery charge.

Direct cost to CFA.

PART 2106—RULES FOR COMPLI-
ANCE WITH 5 U.S.C. 552a, THE
PRIVACY ACT OF 1974

Sec.

2106.1 Rules for determining if an individual
is the subject of a record.

2106.2 Requests for access.

2106.3 Access to the accounting of disclo-
sures from records.

2106.4 Requests for copies of records.

2106.5 Requests to amend records.

2106.6 Request for review.

2106.7 Schedule of fees.

AUTHORITY: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a(f)).
SOURCE: 40 FR 52369, Nov. 10, 1975, unless

otherwise noted. Redesignated and amended
at 51 FR 23056, June 25, 1986.

§2106.1 Rules for determining if an in-
dividual is the subject of a record.

(a) Individuals desiring to know if a
specific system of records maintained
by the Commission of Fine Arts con-
tains a record pertaining to them
should address their inquiries to the
Secretary, Commission of Fine Arts,
708 Jackson Place, NW., Washington,
DC 20006. The written inquiry should
contain a specific reference to the sys-
tem of records maintained by CFA list-
ed in the CFA Notices of Systems of
Records or it should describe the type
of record in sufficient detail to reason-
ably identify the system of records. No-
tice of CFA Systems of Records will be
made in the FEDERAL REGISTER and
copies of the notices will be available
upon request to the Secretary when so
published. A compilation of such no-
tices will also be made and published
by the Office of the Federal Register in
accordance with section 5 U.S.C.
552a(f).

(b) At a minimum, the request should
contain sufficient identifying informa-
tion to allow CFA to determine if there
is a record pertaining to the individual
making the request in a particular sys-
tem of records. In instances where

identification is insufficient to insure
disclosure to the individual to whom
the information pertains in view of the
sensitivity of the information, CFA re-
serves the right to solicit from the re-
quester additional identifying informa-
tion.

(c) Ordinarily the requester will be
informed whether the named system of
records contains a record pertaining to
the requester within 10 days of the re-
ceipt of such a request (excluding Sat-
urdays, Sundays, and legal Federal
holidays). Such a response will also
contain or reference the procedures
which must be followed by the indi-
vidual making the request in order to
gain access to the record.

(d) Whenever a response cannot be
made within 10 days, the Secretary will
inform the requester of the reasons for
the delay and the date by which a re-
sponse may be anticipated.

§2106.2 Requests for access.

(a) Requirement for written requests.
Individuals desiring to gain access to a
record pertaining to them in a system
of records maintained by CFA must
submit their request in writing in ac-
cordance with the procedures set forth
in paragraph (b) of this section.

(b) Procedures. (1) Content of the re-
quest. The request for access to a
record in a system of records shall be
addressed to the Secretary, at the ad-
dress cited above; and shall name the
system of records or contain a descrip-
tion (as concise as possible) of such
system of records. The request should
state that the request is pursuant to
the Privacy Act of 1974. In the absence
of such a statement, if the request is
for a record pertaining to the requester
maintained by CFA in a system of
records, the request will be presumed
to be made under the Privacy Act of
1974. The requester should include any
other information which may assist in
the rapid identification of the record
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for which access is being requested
(e.g., maiden name, dates of employ-
ment, etc.).

(2) Requirements for identification
will normally be limited to the presen-
tation of any standard picture and sig-
nature or signature identification card,
such as driver’s license, so that a com-
parison of the signature and the signa-
ture on the original request may be
made. The appearing individual will be
read paragraph (3), subsection (i) to
title 5 U.S.C. 552a which specifies the
penalty for knowingly or willfully re-
questing or obtaining a record con-
cerning an individual from an agency
under false pretenses and asked to sign
a statement attesting to the fact that
he or she understands the paragraph
and that he or she is, in fact, the indi-
vidual who made the request (or the in-
dividual authorized to receive the dis-
closure by the requesting individual).
This signature will be compared with
the other two. If the appearing indi-
vidual is other than the requesting in-
dividual, then he or she must also
present a letter of introduction signed
by the requesting individual so that
the comparison of signature may be
made.

(c) CFA action on request. (1) A re-
quest for access will ordinarily be an-
swered within 10 days (excluding Satur-
days, Sundays, and legal Federal holi-
days), except when the Secretary deter-
mines otherwise, in which case the re-
quester will be informed of the reason
for the delay and an anticipated date
by which the request will be answered.
When the request can be answered
within 10 days, it shall include the fol-
lowing:

(i) A statement that there is a record
as requested or a statement that there
is not a record in the system of records
maintained by CFA;

(i1) A statement as to whether access
will be granted only by providing a
copy of the record through the mail; or
the address of the location and the date
and time at which the record may be
examined. In the event the requester is
unable to meet the specified date and
time, alternate arrangements may be
made with the official specified in
paragraph (b)(1) of this section;

(iii) A statement, when appropriate,
that examination in person will be the
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sole means of granting access only
when the Secretary has determined
that it would not unduly impede the
requester’s right of access;

(iv) The amount of fees charged, if
any (see §§2106.4 and 2106.7); and

(v) The name, title, and telephone
number of the CFR official having
operational control over the record.

(A) Access by the parent of a minor, or
legal guardian. A parent of a minor,
upon presenting suitable personal iden-
tification, may access on behalf of the
minor any record pertaining to the
minor maintained by CFA in a system
of records. A legal guardian may simi-
larly act on behalf of an individual de-
clared to be incompetent due to phys-
ical or mental incapacity or age by a
court of competent jurisdiction, upon
the presentation of documents author-
izing the legal guardian to so act; and
upon suitable personal identification of
the guardian.

(B) Granting access when accompanied
or represented by another individual.
When an individual requesting access
to his or her record in a system of
records maintained by CFA wishes to
be accompanied or represented by an-
other individual during the course of
the examination of the record, the indi-
vidual making the request shall submit
to the official having operational con-
trol of the record a signed statement
authorizing that person access to the
record.

(C) Access in response to congressional
inquiries. Disclosure may be made to a
congressional office from the record of
an individual in response to an inquiry
from the congressional office made at
the request of that individual.

(vi) Medical records. The records in a
system of records which are medical
records shall be disclosed to the indi-
vidual in such a manner and following
such procedures as the Secretary shall
direct. When CFA, in consultation with
a physician, determines that the dis-
closure of medical information could
have an adverse effect upon the indi-
vidual to whom it pertains, CFA may
transmit such information to a physi-
cian named by the individual.
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(vii) Exceptions. Nothing in this sec-
tion shall be construed to entitle an in-
dividual the right to access to any in-
formation compiled in reasonable an-
ticipation of a civil action or pro-
ceeding.

[40 FR 52369, Nov. 10, 1975, as amended at 41
FR 2385, Jan. 16, 1976]

§2106.3 Access to the accounting of
disclosures from records.

Rules governing the granting of ac-
cess to the accounting of disclosures
are the same as those for granting ac-
cess to the records outlined in §2106.2
of this part.

§2106.4 Requests for copies of records.

Rules governing requests for copies
of records are the same as those for the
granting of access to the records out-
lined in §2106.2 of this part (see also
§2106.7 for rules regarding fees).

§2106.5 Requests to amend records.

(a) Requirements for written requests.
Individuals desiring to amend a record
that pertains to them in a system of
records maintained by CFA must sub-
mit their request in writing in accord-
ance with the procedures set forth
herein unless the requirement is
waived by the official having responsi-
bility for the system of records.
Records not subject to the Privacy Act
of 1974 will not be amended in accord-
ance with these provisions; however,
individuals who believe that such
records are inaccurate may bring this
to the attention of the CFA.

(b) Procedures. (1)(i) The request to
amend a record in a system of records
shall be addressed to the Secretary. In-
cluded in the request shall be the name
of the system and a brief description of
the record proposed for amendment. In
the event the request to amend the
record is the result of the individual’s
having gained access to the record as
set forth above, copies of previous cor-
respondence between the requester and
CFA will serve in lieu of a separate de-
scription of the record.

(ii) Individuals desiring assistance in
the preparation of a request to amend
a record should contact the Secretary
at the address cited above.

(iii) The exact portion of the record
the individual seeks to have amended

§2106.5

should be clearly indicated. If possible,
the proposed alternative language
should also be set forth, or, at a min-
imum, the facts which the individual
believes are not accurate, relevant,
timely, or complete, should be set forth
with such particularity as to permit
CFA not only to understand the indi-
vidual’s basis for the request, but also
to make an appropriate amendment to
the record.

(iv) The request must also set forth
the reasons why the individual believes
his record is not accurate, relevant,
timely, or complete. In order to avoid
the retention by CFA of personal infor-
mation merely to permit the
verification of records, the burden of
persuading CFA to amend a record will
be upon the individual. The individual
must furnish sufficient facts to per-
suade the official in charge of the sys-
tem of the inaccuracy, irrelevancy,
timeliness, or incompleteness of the
record.

(2) CFA action on the request. To the
extent possible, a decision upon a re-
quest to amend a record will be made
within 10 days (excluding Saturdays,
Sundays, and legal Federal holidays).
In the event that a decision cannot be
made within this time frame, the indi-
vidual making the request will be in-
formed within the 10 days of the ex-
pected date for a decision. The decision
upon a request for amendment will in-
clude the following:

(i) The decision of the Commission of
Fine Arts whether to grant in full, or
deny any part of the request to amend
the record;

(ii) The reasons for the determina-
tion for any part of the request which
is denied;

(iii) The name and address of the offi-
cial with whom an appeal of the denial
may be lodged;

(iv) The name and address of the offi-
cial designated to assist, as necessary,
and upon the request of, the individual
making the request in preparation of
the appeal;

(v) A description of the review of the
appeal within CFA (see §2106.6); and

(vi) A description of any other proce-
dures which may be required of the in-
dividual in order to process an appeal.
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§2106.6 Request for review.

(a) Individuals wishing to request a
review of the decision by CFA with re-
gard to an initial request to amend a
record in accordance with the provi-
sions of §2106.5 of this part, should sub-
mit the request for review in writing
and, to the extent possible, include the
information specified in paragraph (a)
of this section. Individuals desiring as-
sistance in the preparation of their re-
quest for review should contact the
Secretary at the address provided here-
in.

(b) The request for review should con-
tain a brief description of the record
involved or in lieu thereof, copies of
the correspondence from CFA in which
the request to amend was denied and
also the reasons why the requester be-
lieves that the disputed information
should be amended. The request for re-
view should make reference to the in-
formation furnished by the individual
in support of his claim and the reasons
as required by §2106.5 of this part set
forth by CFA in its decision denying
the amendment. Appeals filed without
a complete statement by the requester
setting forth the reasons for the review
will, of course, be processed. However,
in order to make the appellate process
as meaningful as possible, the request-
er’s disagreement should be under-
standably set forth. In order to avoid
the unnecessary retention of personal
information, CFA reserves the right to
dispose of the material concerning the
request to amend a record if no request
for review in accordance with this sec-
tion is received by CFA within 180 days
of the mailing by CFA of its decision
upon an initial request. A request for
review received after the 180-day period
may, at the discretion of the Sec-
retary, be treated as an initial request
to amend a record.

(c) The request for review should be
addressed to the Secretary.

(d) Upon receipt of a request for re-
view, the Secretary will convene a re-
view group composed of the Secretary
and the Chairman. This group will re-
view the basis for the requested review
and will develop a recommended course
of action to the office’s Committee on
Freedom of Information and Privacy
(hereinafter referred to as the Com-
mittee). If at any time additional in-

45 CFR Ch. XXI (10-1-23 Edition)

formation is required from the
requestee, the Secretary is authorized
to acquire it or authorize its acquisi-
tion from the requester.

(e) The Committee is composed of:

(1) The Chairman;

(2) The Secretary;

(3) The Assistant Secretary;

(4) The Administrative Assistant.

(f) The Committee will review the re-
quest for review and the recommended
course of action and will recommend a
decision on the request for review to
the Chairman, who has the final au-
thority regarding appeals.

(g) The Chairman will inform the re-
quester in writing of the decision on
the request for review within 30 days
(excluding Saturdays, Sundays, and
legal Federal holidays) from the date
of receipt by CFA of the individual’s
request for review unless the Chairman
extends the 30-day period for good
cause. The extension of and the reasons
therefor will be sent by CFA to the re-
quester within the initial 30-day pe-
riod. Included in the notice of a deci-
sion being reviewed, if the decision
does not grant in full the request for
review, will be a description of the
steps the individual may take to obtain
judicial review of such a decision, and
a statement that the individual may
file a concise statement with CFA set-
ting forth the individual’s reasons for
his disagreement with the decision
upon the request for review. The Sec-
retary has the authority to determine
the ‘‘conciseness” of the statement,
taking into account the scope of the
disagreement and the complexity of
the issues. Upon the filing of a proper
concise statement by the individual,
any subsequent disclosure of the infor-
mation in dispute will have the infor-
mation in dispute clearly noted and a
copy of the concise statement fur-
nished, as well as a concise statement
by CFA setting forth its reasons for not
making the requested changes, if CFA
chooses to file such a statement. A
copy of the individual’s statement,
and, if it chooses, CFA’s statement will
be sent to any prior transferree of the
disputed information who is listed on
the accounting required by 5 U.S.C.
5562a(c).
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No fees will be charged for search, re-
view, or copies of the record.
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